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Most wine producers and negotiants purchase some portion of their grape supply from outside growers or from their own related corporations.  The contracts that govern grape purchases are as varied as the parties negotiating them and the final product turns on balancing issues of control, quality, price, and term.  The agreements take different forms and structures depending on the resolution of those issues.  As in all contracts, the final agreement reflects the unique negotiation of the particular deal, including the bargaining strength and goals of the respective parties.  

Grape growers are farmers who would rather tend their land than deal with lawyers and contracts.  Traditionally, many agreements for the purchase of grapes were handshake deals with few details flushed out before the parties' committed themselves to the relationship.  Now, as more money is invested in the wine industry, complicated business structures are devised to own and manage the industry's assets.  As the industry's assets seem to change hands more frequently than ever, formal detailed agreements can serve to protect the parties, increase the value of their holdings and create predictability in what are often long-term relationships.  Nevertheless, the culture of the handshake persists.  This article is intended to assist counsel in exploring ways that the lawyer for either grower or winery can protect clients in connection with the selling and sourcing of grapes and increase the value of business assets in a changing industry.
The basic elements of the grape purchase agreement are the term, pricing mechanisms, viticultural practices (including farming, picking and delivery), quality standards and dispute resolution mechanisms.  The seemingly generic terms governing assignment, force majeure and events of default also require special attention when structuring long-term contractual relationships in an industry characterized by regular changes in control and subject to the will of Mother Nature.  
1. Parties
As with many contracts, negotiating parties often enter into agreements as individuals even when the individuals represent operating companies.  It is important that the grape grower and the winery purchaser enter into grape purchase agreements as the correct legal entities that own and control the vineyard producing the grapes to be purchased or will take title to the grapes and bear the full legal responsibility for payment of the grapes, respectively.  The contracting parties should verify the authority of the signatories to bind the entity parties or, at minimum, require representations and warranties that the signatories are endowed with the required authority.  Failure to verify the legal status of the parties entering the agreement may significantly affect the enforceability of the agreement. 
Parties may also wish to enter into grape purchase agreements even when they are closely related entities or entities sharing identical underlying ownerships.  Under this circumstance, the agreement will help affirm the independent status of the related entities and support the risk and liability management structure of the endeavor.  Parties entering into these "arms length" transactions should also consider the possibility, if not the probability, that the ownership of one or more of the contracting parties may change over time and, as a result, plan to protect their most valuable assets through careful consideration of the term, pricing and termination provisions of the agreement.  

The grower should also investigate the business licensing status of the purchaser.  In this article, we refer to the purchaser as the "winery" but it should not be assumed that all purchasers are in the business of processing wine.  The distinction is critical from the perspective of the grower, who may benefit from the security created by the producer's lien, a lien which may only be enforced against a processor, as defined by the Food & Agriculture Code.  
2. Term
Term provisions range from short fixed terms, as in the case of single harvest agreements with no renewal rights, to multi-year contracts in which pricing formulas, crop control and quality standards, and relationship-building become an inherent part of the grape purchase contract.  When grapes are destined for premium wine and quality is a significant issue, it is not uncommon for the winery to negotiate a "look-see" period of a relatively short term coupled with the winery's right to renew for a longer term or terminate at the end of the look-see period if the vineyard and grapes do not meet the winery's quality standards.  
Evergreen provisions, which allow for the repeated renewal of the contract term for a stated period in the absence of a notice to terminate the agreement, are common in grape purchase agreements.  Evergreen provisions may be coupled with a fixed "look-see" term or set the only standard for contract term and renewal.  Language governing the termination of an evergreen contract should provide clear mechanisms for notice and termination, the timing of termination, and the length of time the contract will continue post termination notification.  The benefit of an evergreen contract for the grower is the time to adapt to a material change to the grower's business plan.  Particularly in the case of long-term contracts, the grower may adapt its viticultural practices to serve the particular purchaser even to the extent of planting or grafting to particular varietals or clones.  The termination delay that generally accompanies an evergreen term allows the grower to search for a new purchaser with similar viticultural requirements or to adapt its practices to appeal to a new purchaser.  When considering the use of an evergreen provision and negotiating the period between delivery of the notice of termination and the actual termination of the agreement, the parties should weigh the consequences of holding parties to a contract after one or both of the parties have become discontented with the arrangement against the benefits of continuing the contractual relationship through additional harvests.  
Fixed Term Provision:


This Agreement is entered into and shall be effective on _____________ and shall continue in full force and effect unless otherwise earlier terminated according to the terms of this Agreement but in no event later than _____________.  

Standard Evergreen Provision:

Term.  The term of this Agreement shall commence on the date hereof and shall terminate on ______________________.  However, beginning February 1, ____ and on each February 1st thereafter the term of the Agreement shall automatically be extended one additional harvest (so that at any point the contract term encompasses five (5) harvests) unless, prior to February 1st of any year, either party provides notice in writing to the other of non-renewal of the Agreement, in which case this Agreement shall terminate at the conclusion of the fifth (5th) harvest following the applicable February 1st date.

"Look-see" Fixed Term Coupled with Evergreen Provision:
This Agreement is entered into and shall be effective on _____________ and shall continue for an initial term of two (2) years ("Initial Term").  At the end of the Initial Term, unless written notice from the Winery or the Grower is received prior to ninety (90) days before the end of the Initial Term, this Agreement shall become a three (3) year evergreen contract, which will remain in force continuously unless cancelled or otherwise terminated according to the terms provided herein.  Either party may provide written notice by certified mail to the other party at any time stating the party's intention to terminate this Agreement.  If the written notice is received on or before April 15 of any year, both parties will be obligated to perform according to the terms and conditions of this Agreement for three (3) additional harvests (inclusive of the harvest occurring in the year the notice is given), after which time the Agreement will terminate.  If the written notice is received after April 15 of any year, both parties will be obligated to perform according to the terms and conditions of this Agreement for four (4) additional harvests (inclusive of the harvest occurring in the year the notice is given) after which time this Agreement will fully and finally terminate.
3. Identification of Goods

Grape purchase agreements must identify the goods that are to be sold to the winery, generally both as to quantity and varietal.  The description of the goods can vary in detail from the broadest classification, perhaps described as "all the grapes sold at __________ vineyard," to a more specific description of varietal, clone, sugar level and vineyard block, including tonnages, among other possible criteria.  

General Grape Identification



Variety



Estimated Tonnage


Zinfandel 


40-50 tons

Detailed Grape Identification
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Wineries particularly concerned about quality may prefer to include a more detailed description of the goods intended for purchase.  For the grower, a clearer description of the winery's expectations may provide lead-time to line up alternate buyers for the grapes in the anticipation that the crop will not meet the winery's quality criteria and will be rejected.  As discussed in Section 6, herein, the responsibility for testing the physiological ripeness of the grapes may be assigned to either the grower or the winery.  In addition, the winery may have varying levels of control to trigger harvest.  In cases where the winery has particular quality requirements, the grower may consider shifting viticultural control to the winery in an effort to deflect some of the risk associated with production.  
4. Pricing Mechanisms  

The Berryhill Act requires that the final purchase price under the terms of all grape purchase agreements be calculable for reporting purposes by January 10 of the year following the harvest, including any bonuses and allowances.  Violation of the Berryhill Act renders the contract "illegal and unenforceable."  The thrust of the Berryhill Act is that grape prices be fixed by January 10 following the harvest, even if payment is delayed.  Pricing mechanisms under grape purchase agreements need to assure that the price is capable of being determined in compliance with the Berryhill Act.

A fixed price per ton pricing mechanism, most typically used in short-term "spot" contracts, complies with the Berryhill Act.  If a fixed price per ton is used in longer term agreements, the fixed price may be tied to indexes, such as the Consumer Price Index or to percentage shifts in the Final Grape Crush Report published by the California Department of Food and Agricultural for the particular varietal and geographical area.  In evergreen contracts, it is common for pricing per ton to be determined by reference to the price reported in the Final Grape Crush Report for the year prior to the harvest.  Those formulas often refer to the weighted average price as reported in the Final Grape Crush Report, or to higher percentile levels, or the weighted average level plus a stated percentage, depending upon the quality of the grape, the term of the contract and the outcome of other negotiated elements in the contract.  

Price adjustments can be capped to prevent a decrease in per ton pricing under any circumstances or to limit any increase or decrease to a certain maximum percent change.  In addition, the grower and purchaser may consider a fixed percentage increase for the price of grapes.  The fixed percentage may not capture all market trends and requires a certain degree of speculation but the parties will realize greater certainty in their contracting and avoid the often time consuming process of calculating adjustments based on the grape crush report.  
Because pricing is most often calculated on a "per ton" basis, accurate weight measurements are critical to a fair and accurate total purchase price calculation.  Accurate weight measurements require not only a precise, usually certified, scale and qualified weighmaster to prepare the weigh tags but also, for the benefit of the grower, the grapes should be weighed as close to harvest as possible.  Transportation of harvested grapes, exposure to heat and further ripening after harvest may result in desiccation of the grapes and a drop in weight of the crop.  Timely weight measurements will benefit the grower.  
If the grower's fruit is destined for a varietal brand of the winery to be sold at premium wine prices, bottle pricing formulas may provide a method for the grower to participate in the growth of a successful product.  Bottle pricing formulas are typically structured to determine a price per ton based on a multiplier of the bottle price as of a pre-harvest or post-harvest date.
  Provisions providing for the determination of the grape price based on future release prices of the wine appear to violate the Berryhill Act and run the risk that the contract will be unenforceable because the release will not occur, and the price will not be determined, until long after January 10 following the harvest.  Bottle price formulas incorporating the retail price per bottle as of a date prior to the harvest are Berryhill Act compliant, but may be less desirable for the grower absent objective index-related adjustments or other mechanisms intended to reflect the current state of the market.  

While the most common pricing mechanisms tend to revolve around a determination of a price per ton, the winery may also negotiate a price per acre by which the winery agrees to purchase all of the wine grapes grown on a given acreage notwithstanding the level of production, though often subject to negotiated protections.  Pricing per acre is not uncommon where quality is paramount and the winery retains significant control over viticultural practices.  Pricing per acre is typically coupled with price adjustments in the event of reduction of grape production due to environmental factors or reductions in the acreage of healthy and producing vines due to replanting or disease.  In general, a fixed price per acre contract will provide for minimum production requirements with adjustments in price through various mechanisms if production falls below the stated minimum.  

Price per Ton Tied to Weighted Average Grower Return:
Price Per Ton.  For each harvest year, the Price Per Ton shall be ___% of the Weighted Average Grower Returns Per Ton (Table 6) (the "Reported Price") paid for grapes of the same variety in Napa County (District 4), as published in the Final Grape Crush Report by the California Department of Food and Agriculture, for the preceding harvest year; provided, however, that the Price Per Ton shall not be less than $________ per ton increased after 200_ by 4% each year from the prior year's minimum (for example, the minimum price for the 200_ crop shall be $_____________ per ton).
Price per Ton Tied to Percentile of Varietal Table:

Price Per Ton.  For each year of the Agreement, the "Price Per Ton" shall be the average of (i) the 80th percentile of prices per ton paid to growers for District 8 (San Luis Obispo County) Cabernet Sauvignon grapes as reported in Table 8 of the prior year's Final Grape Crush Report, published by the California Department of Food and Agriculture (the "Crush Report") plus (ii) the 80th percentile of prices per ton paid to growers for District 8 (San Luis Obispo County) Chardonnay grapes as reported in Table 8 of the prior year's Crush Report.  To determine the 80th percentile price for purposes of the preceding sentence, first calculate the total number of tons reported in Table 8, then multiply that number by 0.20.  The resulting number of tons are counted back from the highest price reported to determine the 80th percentile price. 
Price per Ton with Price per Acre Floor:
Greater of Price per Ton or Price per Acre.  For each year of the Agreement, Winery shall pay Grower the greater of (i) $____ per "average ton" for all of the grapes produced on the Vineyard, as adjusted under subparagraph c of this Paragraph; or (ii) $_____ per acre for all planted and producing acres of the Vineyard (the "Base Price Per Acre"), adjusted annually as set forth below in this Paragraph.  An "average ton" shall be the sum of the Vineyard's grape yield (in tons) for the then-current growing year and the grape yield (in tons) for the growing year immediately preceding such year, divided by two (2).  

(a)
For purposes of calculating the price per ton in subparagraph a of this Paragraph and the price per average ton in subparagraph b of this Paragraph in any year of the Agreement, Winery shall pay Grower no less per ton than the 95th percentile (95%) of prices per ton paid to growers for District 4 (Napa County) Cabernet Sauvignon grapes as reported in Table 8 of the prior year's Final Grape Crush Report, published by the California Department of Food and Agriculture.  For example, the price per average ton for grapes from the 2004 growing year shall be no less than the 95th percentile of prices reported in the 2003 Final Grape Crush Report for Cabernet Sauvignon grapes in District 4.  To determine the 95th percentile price, first calculate the total number of tons reported in Table 8, then multiply that number by 0.05.  The resulting number of tons are counted back from the highest price reported to determine the 95th percentile price.  If the Final Grape Crush Report or Table 8 thereof is discontinued, the most nearly comparable table or index shall be used in this pricing formula, as reasonably determined by Winery.

(b)
Beginning with the 2005 growing year and thereafter, if this Agreement is in full force and effect, the Base Price Per Acre shall be adjusted by multiplying the Base Price Per Acre from the prior year by a fraction, the numerator of which is the Consumer Price Index for All Urban Consumers, San Francisco-Oakland-San Jose, California, Metropolitan Area, published by the Bureau of Labor Statistics of the U.S. Department of Labor (the "Index"), for the month of August in the then-current year, and the denominator of which is the index published for the month of August in the previous year. 

Sample Bottle Pricing Provision:
Price Per Ton.  For each harvest year, the Price Per Ton shall be 85 times the retail price posted on August 1st prior to the harvest by Dean & Deluca market in St. Helena (or if it closes, any comparable store in Napa County) for a bottle of Winery's varietal brand which contains the highest percentage of Grower's fruit purchased pursuant to this contract or, in the case of purchase prior to release of wine with the fruit in it, for the brand which winery intends to include that fruit or the brand then most comparable to such brand if it is not yet released.; provided, however, that the Price Per Ton shall not be less than $____ per ton increased after ____ by __% each year from the prior year's minimum (for example, the minimum price for the ____ crop shall be $____ per ton).  
5. Timing of Payment  
Every processor must pay for farm products delivered to it at the time and in the manner specified in the contract with a producer.
  If no time is set within the contract for time and delivery, then the processor must pay for the farm product within 30 days of delivery or taking possession of the farm product.  Though it seems obvious, it is important for the grape purchase agreement to address and state the time for payment.  In the absence of a payment date, the winery will be required to pay within 30 days of delivery.
  The parties may also use the payment provisions as a means of managing revenues and expenses for tax purposes by, among other options, scheduling payments to coincide with the end of the harvest year (the current tax year) and the beginning of the following tax year.  
Payment Alternative #1:


Payment.  Winery shall pay the Purchase Price within thirty (30) days following the final delivery of grapes by Grower to Winery.  If payment is made more than five (5) days after its due date, the Price Per Ton shall increase by ten percent (10%) for all unpaid grapes and by an additional ten percent (10%) if not paid within sixty (60) days of the due date.  



Payment Alternative #2:


Payment.  Winery shall pay one-half of the Purchase Price within thirty (30) days following the final delivery of grapes by Grower to Winery and the balance of the Purchase Price on or before January 10 of the year following each growing year's harvest.  If payment is made more than five (5) days after its due date, the Price Per Ton shall increase by ten percent (10%) for all unpaid grapes and by an additional ten percent (10%) if not paid within sixty (60) days of the due date.  
6. Farming and Viticultural Practices and Quality Standards  

In the world of premium wine production and increased prices, the winery has more interest in being involved in the farming process.  Many grape purchase agreements provide for winery input into viticultural practices, including planting location, selection and spacing of vines, pruning, thinning and harvest.  Other agreements may require the grower to adhere to winery-dictated viticultural practices specified in the agreement and may prohibit the grower from varying from the practices in the absence of the winery's consent.  The negotiation of viticultural control balances the interests of the winery in assuring high quality grapes for premium wine production against the grower's desire to retain control of farming.  The distribution of control and labor can also be used to shift the risk associated with the farming process.  The distribution of responsibilities can shift either to the grower or the winery or can be a cooperative effort of the parties.  The resolution of these issues tends to depend upon the basic goals of the relationship, including the goal to satisfy long-term business needs reflected in the winery's business plan and the goal of the parties to develop a brand for their grapes or wine.  
Grower-Controlled Farming


Grower agrees to farm Grower's Vineyard to cultivate, mature and harvest grapes on Grower's vineyard in accordance with good vineyard farming practices prevailing in Napa County, California.  
Winery-Controlled Farming


Winery shall have the right to enter the Vineyard after reasonable notice to Grower for the purpose of making routine inspections of the vineyard, including field testing the grapes for ripeness and sugar content.  Winery shall have the right to determine all acts common to viticulture at the Vineyard, including but not limited to pruning, shoot thinning, leaf removal, crop thinning, irrigating, fertilizing, spraying, disease control and harvest date.  Grower shall care for the vineyard at its own expense in keeping with Winery's directions.  In the event of a dispute concerning viticultural practices, Grower shall perform such tasks as deemed appropriate by Winery so long as they are consistent with the production of ultra-premium Napa Valley grapes.  Notwithstanding the foregoing, Winery shall not direct grower to remove or plant any vines, change the planting density or alter any other aspect of the vineyard operation which requires a capital expenditure (defined as an expense to acquire or produce an asset having a useful life longer than one year) unless Grower consents to the changes and the parties reach an agreement on how those expenses will be paid.  The sole exception is changes to the trellis and irrigation systems which are to be made at Grower's discretion and at Grower's cost.  

Cooperative Farming Practices


Viticultural Practices.  Grower recognizes that Winery is the producer of premium wines whose long term success is based on Winery's ability to secure a supply of grapes which closely corresponds to Winery's quality standards.  Accordingly, Grower and Winery shall cooperate in a mutual effort to obtain the highest quality grapes.  During the growing season, Grower and Winery shall consult on a regular basis on viticultural practices, including, but not limited to, cultivation, pruning, thinning, irrigation, and pest management, to be implemented by Grower.  Grower shall allow Winery's representative reasonable periodic access to the Vineyards during the growing season for the purpose of evaluating grape quality.  Grower agrees not to make any major cultural practice changes, including, but not limited to, changes in trellis configuration, vine training methods, row and vine spacing, vine grafting or T-budding, pruning methods, that might affect quality of grapes subject to this Agreement without consulting with Winery.  The Winery has requested, and the Grower has agreed to, the specific viticultural practices set forth on Exhibit B attached hereto.  
The more that viticultural control rests with the grower, the more emphasis the winery may place on negotiating quality standards such as freedom from defects (mold, rot, or mildew), MOG standards (material other than grapes), winery retention of the right to trigger the harvest and reservation by the winery of a right to reject the crop or the grapes that do not comply with the quality standards otherwise set forth in the agreement.  The specific negotiated quality standards also form the framework for the dispute resolution process discussed in Section 7, herein.  

On occasion, the winery will negotiate for the ability to make subjective determinations of quality as a criterion separate from allowable defects.  If the grapes do not meet the winery's quality standards, the winery may reject the grapes entirely.  This provision will necessarily create uncertainty for the grower because the determination of quality will rest with the subjective judgment of the winery.  If the determination of quality is not made until after harvest, the grower will have a very limited alternate market for its grapes, if any.
  When quality is paramount, the grower may consider relinquishing additional control over its viticultural practices so that the winery will bear responsibility for the quality of the product.  Generally, as the winery plays a greater role in defining or controlling viticultural practices, the emphasis on compliance with objective and subjective quality standards tends to relax.  The issue of winery viticultural control is more heavily negotiated in contracts where grapes are sold by the block or by the acre and may become important if a winery attempts to qualify the wine for "Estate Bottled" labeling.
  

The issue of "hang time" and grape weight loss is a regular and often tense debate between grower and winery.  For any number of reasons, not the least of which is the market trend towards riper high-alcohol wines, wineries prefer or require harvest to occur later in the season when the grapes have reached high sugar levels.  The increase in sugars can also mask flaws inherent in certain grape varietals.  For the grower, however, higher sugar content and riper fruit means less water in the grapes, a lower weight and lower purchase price.  One mechanism used to mitigate this tension is the payment of bonuses to the grower based on the production of high-sugar grapes.  By incorporating bonuses into the contract terms, the winery may still trigger the harvest based upon its processing needs and winemaking style but a disincentive will be created for triggering a late harvest for the sake of reducing the weight of the harvest and, therefore, the purchase price.  

Hang Time Provision Alternative #1:

Brix.  The Target degrees brix ("Target Degrees Brix") under this Agreement for Cabernet Sauvignon grapes is 24 and for Chardonnay is 23.5. Winery shall pay the applicable Price Per Ton without bonus or penalty for sugar content (soluble solids) above or below the Target Degrees Brix.  All sugar levels expressed in degrees Brix shall refer to the weighted average sugar content of each particular variety of all loads of such grapes.  Weighted average shall mean an average weighted on the bases of the weight of grapes in each of the loads to be included in such average.  If the average degrees Brix of a variety is below 22 degree Brix, Winery and Grower shall immediately agree on a fair price for the grapes and, if such agreement is not reached, Winery shall be entitled to reject the grapes and Grower shall be entitled to sell them elsewhere.  If any grapes are rejected for sugar or quality reasons, this Agreement, at the option of either party, may be terminated as to future years, which termination shall be evidenced by written notice delivered within 60 days after the day the first rejected grapes were delivered to Winery.

Hang Time Provision Alternative #2:


Brix. In the event a variety is delivered to Winery having average sugar in excess of twenty-five degrees (25°) Brix, the amount per ton paid for such grapes shall be (a) increased by four-tenths (4/10) of one percent (1%) for each one-tenth (1/10) degree Brix over twenty-five (25) if the grapes are picked with a good faith effort to exclude raisins from the harvested crop or (b) three-tenths (3/10) of one percent (1%) for each one-tenth (1/10) degree Brix if all clusters including raisins are harvested.  In the event a variety is delivered to Winery having average sugar between 22.5 and 23 degrees Brix, the price per ton for those grapes shall be 120% of the Reported Price rather than 125%.
  If the average sugar of a variety is below 22.5 degrees Brix, Winery and Grower shall immediately agree on a fair price for the grapes and, if such agreement is not reached, Winery shall be entitled to reject the grapes and Grower shall be entitled to sell them elsewhere.  If any grapes are rejected for sugar or quality reasons, this agreement, at the option of either party, may be terminated as to future years, which termination shall be evidenced by written notice delivered within 60 days after the day the first rejected grapes were delivered to Winery.
7. Remedies and Dispute Resolution  

Standard contractual dispute resolution provisions such as mediation and arbitration clauses are typical in grape purchase agreements.  In recent years as the trend towards arbitration has waned, mandatory non-binding mediation provisions have grown in popularity.  As an additional incentive to come to an early resolution of disputes, a party's failure to mediate the dispute prior to filing a legal claim can result in the unenforceability of any attorneys' fee provision if the party who refused to mediate the dispute prevails on its legal claim.  
As another form of early dispute resolution, many grape purchase agreements provide that any dispute over the quality of grapes be referred to an agricultural inspector:


Inspection and Compliance.  In the event that Winery rejects a particular container for sugar content, Defects, MOG or Second Crop, Winery shall immediately notify Grower of the nature of the alleged defects and provide Grower an opportunity to immediately inspect the grapes.  If Grower does not agree with the reasons stated for the rejection, Winery and Grower agree that such container will be referred in a timely manner to a qualified independent third party for inspection and a conclusive determination as to the quality standards.  The parties hereby agree that an inspector from the Grape Inspection Service of the California Department of Food and Agriculture shall be deemed a qualified independent third party for such purposes.  Winery and Grower agree to be bound by the findings of such inspector.  Winery shall bear the costs of the inspection.  
Terms reached regarding acceptable variations in quality will be used by the inspector to determine the legitimacy of a disputed refusal by the winery to accept grapes.  

Interpretation of the terms of a grape purchase agreement is not limited to the four corners of the agreement.  As "growing crops", the purchase and sale of wine grapes are governed by the California Commercial Code and the written terms of the agreement may be explained or supplemented by trade usage, course of business dealings or by the actual conduct of the parties to the contract.  The Commercial Code allows evidence of trade usage to explain or interpret a sales contract even though the written terms of the contract are not ambiguous or unclear.
  For example, if a grape purchase agreement does not clearly state what happens when the crop is unexpectedly light or heavy, the established trade usage, modified by the course of conduct of the parties in performing the contract, will provide the answer, generally after litigation or arbitration.
  In order to avoid disputes, the grape purchase agreement should either state that the trade usage will apply, or, specifically state the mechanism for resolution, such as the manner in which the price will be adjusted in certain events.

Certain provisions can be included in grape purchase agreements to enhance statutory remedies available to both the winery and grower.  California Commercial Code Section 2315 provides that when a seller of goods "has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is . . . an implied warranty that the goods shall be fit for such purpose."  

Section 2315 has been construed to include four distinct components.  The statute requires that each of the following be shown:

An implied warranty of fitness for a particular purpose arises only where (1) the purchaser at the time of contracting intends to use the goods for a particular purpose, (2) the seller at the time of contracting has reason to know of this particular purpose, (3) the buyer relies on the seller's skill or judgment to select or furnish goods suitable for the  particular purpose, and (4) the seller at the time of contracting has reason to know that the buyer is relying on such skill and judgment.  Keith v. Buchanan (1985) 173 Cal. App. 3d 13, 25.

Appropriate recitations in the grape purchase agreement highlighting the winery's intended use of the grapes, particularly in the context of premium wine production where the grower exercises viticultural control, can serve as important evidentiary support if the winery rejects a crop because the grapes lack quality required of the winery's premium wine program.  The implied warranty of fitness for the winery's intended purpose is a powerful tool on the part of the winery, in addition to the negotiated contractual protections.

8. The Producer's Lien and Grower Security
Disputes over the payment for grower's grapes can be simplified for the grower due to the availability of the producer's lien, often referred to as a "grower's lien."  The producer's lien is a specific and noteworthy statutory creation, which provides a lien in favor of the producer or grower without requiring the grower to take any affirmative act to perfect its security.  The authority for the creation of the lien is provided by Food and Agriculture Code §55631, as follows: 

Every producer of any farm product that sells any product which is grown by him to any processor
 under contract, express or implied, in addition to all other rights and remedies which are provided for by law, has a lien upon such product and upon all processed or manufactured forms of such farm product for his labor, care, and expense in growing and harvesting such product.  The lien shall be to the extent of the agreed price, if any, for such product so sold…. (emphasis added)
The grape purchase agreement need not include an specific provisions for the grower to assert the lien.  For reasons explained below, it is not uncommon for a winery to request that the grower waive the protection of the producer's lien during a grape purchase negotiation.  The grower should resist this request.  Instead, the grower's energy should be directed to exploring the manner in which the grape purchase agreement can enhance its security, including the producer's lien, rather than narrowing its protections. 

The producer's lien attaches to the product and all processed or manufactured forms of the product without the need for segregation.  The lien extends to the accounts receivable of the processor even after the product is no longer in the processor's possession.  Frazier Nuts, Inc. v. American Ag. Credit (2006) 141 Cal. App. 4th 1263.  Under the facts of the Frazier Nuts case, an almond grower was a creditor of a bankrupt almond processor and sued the processor's secured lender to recover almond sale proceeds that the processor paid to its lender.  The almond grower prevailed on its claims of conversion, among others.  The Frazier Nuts Court found that the processor's obligation to pay growers out of proceeds of sales created a legal correlative right in the grower to be paid from such proceeds.  Further, the grower's lien was held superior to the security interest of the processor's lenders.
  
The Food and Agriculture Code also prohibits any processor from removing from this state or beyond its ownership and control any farm product subject to a producer's lien except for quantities in excess of the value of the underlying lien.  Food & Ag. Code §55638.  
Growers should recognize, however, certain limitations inherent in the producer's lien as a source of security for payment.  By definition, a winery, or "winegrower" as termed in Section 23013 of the Business & Professions Code, holding an ABC Type 02 license is engaged in the production of wine and will be bound by a statutory producer's lien.  On the other hand, a negotiant or grape wholesaler holding an ABC Type 17/20 license is not, by definition, a "processor" and may not be subject to a producer's lien.
  A purchaser not falling under the definition of a "processor" will not be subject to the producer's lien.  If the grower is dealing with a buyer whose grapes are custom crushed at a third party winery facility, the producer's lien will not be available and the grower will be unsecured absent other provisions in the agreement.  To avoid this situation, the grower should consider other means of securing payment for its grapes and provide for that security in the grape purchase agreement.  The grower may consider requiring personal guarantees, UCC liens against purchaser's inventory or business assets or other collateral.  The grower should also recognize that enforcing a producer's lien requires filing a lawsuit usually coupled with an action for breach of contract and conversion, among other possible claims.  The inherent delays and expense associated with litigation can make the producer's lien a frustrating and ineffective remedy.
Even if the producer's lien is otherwise available, the grower may consider filing a UCC financing statement to secure payment.  The enhanced protection under the UCC comes from the fact that the holder of a California Commercial Code security interest may define the collateral more broadly to include cash proceeds and other assets, as opposed to the producer's lien
 and exercise repossession rights of collateral that may be more easy to repossess than juice or wine already shipped to a distributor,
 rights also not otherwise available under the producer's lien.  The winery, of course, may balk to the extent that its lender holds superior security interests in the winery's inventory or cash proceeds.
  To this end, grower may consider integrating a form of the following Winery Acknowledgments into the grape purchase agreement:

(a)
Grower is the beneficiary of a producer's lien pursuant to California Food & Agriculture Code §§55631 et seq., among other liens and security interests provided by law and agreement, which attaches to the wine produced from the grapes sold by Grower to Winery pursuant to this Agreement;

(b)
Pursuant to California Food & Agriculture Code §55638, Winery may not sell or transfer the wine produced from grapes purchased from Grower to any third party without using the sale proceeds to pay to Grower the amount due for the grapes so purchased; and

(c)
Winery authorizes Grower, without notice or the signature of Winery, to file any financing statements and any amendments thereto or continuations thereof, naming Winery as debtor and Grower as secured party, with respect to the grapes, which shall be treated as the "collateral" for payment according to the terms of this Agreement.  At Grower's request, Winery will join with Grower in executing any such financing statements, amendments or continuations.  In order to perfect, maintain or protect its security interest and producer's lien, Grower may give notice of its security interest and producer's lien in the collateral, and/or may deliver a copy of this Agreement, to any person or entity.
Although a UCC lien may provide some protection to the grower and does not require the grower to file a lawsuit to enforce its rights as in the case of the producer's lien,
 UCC filings do not carry the same priority as a producer's lien.  The Frazier Nuts ruling held that the producer's lien has priority over other parties securing their interest under Article 9 of the California Commercial Code even if those security interests were established prior to the producer's lien.
9. Vineyard Designation  

It is the grower, not the winery, which possesses the rights in the vineyard name.  If a grower sells wine grapes under a vineyard name to a winery, the winery may fairly use that vineyard name on the wine produced from those grapes to designate origin so long as such use complies with the vineyard designation labeling requirements of the TTB,
 even absent grower consent.  If the grower wishes to control the winery's ability to use the vineyard name on the wine, the grower should insert language in the grape purchase agreement prohibiting use absent the prior consent of the grower.  

If vineyard designation is intended at the time of contract negotiation, the contract should specifically authorize the winery to use the name on its label as a vineyard designation and specify that upon termination of the contract, the winery's right to continue to use the vineyard names ceases.  A grower holding a trademark of a vineyard name should consider licensing the name to the winery intending to use the name as a vineyard designation on the winery's label.
  Such an arrangement would more likely be used in a long term relationship, providing the winery with clear rights to use the name and the grower with additional economic value associated with the vineyard.  Such arrangements should be documented carefully to reflect that the licensing of the mark or name is a separate and distinct transaction from the grape purchase agreement in order to avoid any argument that royalties paid under the licensing agreement are disguised grape purchase payments, particularly where the royalties are tied to a bottle release some years after the harvest.  The question raised by these arrangements is whether or not the Berryhill Act has been violated due to a failure to determine and report the grape purchase price by January 10 following the harvest as required by the Act.
Alternative # 1 – Name Owned by Both Winery and Grower:

Rights to Vineyard Designated or Proprietary Named Wine.  Winery and Grower shall jointly select the Name of the Named Wine on or before December 31, 2004, or if they cannot agree on the Name by that date, Winery shall select the Name.  Winery and Grower thereafter shall promptly apply for and register said Name as a trademark for wine with the U.S. Patent and Trademark Office.  The cost of such registration shall be borne equally by the parties.  Grower and Winery shall jointly own the entire right, title and interest to such trademark.  After the Name has been selected, Winery and Grower agree to enter into a Trademark License Agreement (the "Trademark Agreement") in the form attached hereto as Exhibit B, which agreement shall grant to Winery the right to use the selected trademark for wine.  Pursuant to the Trademark Agreement, Winery shall be obligated to pay a fee in exchange for such right.
Alternative #2 – Name Owned by Grower and Licensed to Winery:

Vineyard Designation. Grower expressly reserves all rights related to the name "________________" (U.S. Trademark Registration No. _________) (the "Grower Trademark") and does solely by a written licensing agreement attached hereto, grant Winery permission to use such name as a vineyard designate on wine made from the grapes sold hereunder.  The parties shall execute a trademark license agreement for the use of the Grower Trademark.  Trademark license agreement is set forth in Exhibit E.  No other use, without the express written permission of Grower, is granted hereunder.  

Growers hoping to create value in their vineyard designation and build a brand around that designation should consider the level of control they wish to maintain over the quality of the wine produced, whether as a result of a bad crop or flawed processing, and the marketing of wine bearing the designation.
  The grower may consider tying provisions of a licensing agreement to the termination provisions of the grape purchase agreement in the event that the winery fails to add value to the grower's brand.  
The winery, however, may not want to establish brand equity in a vineyard name owned by the grower alone without some assurance that competitors may not also benefit from the brand equity when purchasing grapes from the same vineyard owner even if the winery may also use the vineyard designation for its own product.  In some situations, a winery owner and vineyard owner may agree to adopt a unique vineyard name and jointly own the name as a vineyard designation for as long as the vineyard supplies the grapes for the wine carrying the vineyard designation.  This fosters a unified effort to build the brand and, should the relationship end, the party with a greater interest in the brand may buy out the other party's interest in the mark.  In other situations, instead of using a vineyard designation, the winery may adopt a unique sub-brand that it can retain ownership in and source grapes from different locations and make any reference to the vineyard name or the vineyard owner on the "romance" section of the back label.

Wineries licensing a name for vineyard designation purposes may also want to label the wine as "Estate Bottled."  An open question exists as to whether or not a winery may retain sufficient viticultural control so that the resulting wine may be labeled as "Estate Bottled" under federal law.  The term "Estate Bottled" may be used by a bottling winery only where 100 percent of the grapes were grown within the named viticultural area in which the bottling winery is also located, where that winery crushed the grapes, fermented and processed the wine, and bottled it, without the wine ever leaving that winery's bonded premises, and where the grapes are grown on land owned or controlled by the winery.
  The regulation defines "controlled" as the performance of all acts common to viticulture under the terms of a lease or similar agreement with at least three years' duration.
  The estate bottled designation is premised on the notion that the named winery, that is, the estate, has direct involvement in, and complete control over, the production of the bottled wine from the grape growing stage through the bottling process.  Thus, 27 C.F.R. §4.26 requires that the bottling winery grow the grapes on land it owns or controls and, in the case of land controlled by the winery, that the winery actually performs the acts common to viticulture.  Wineries should rely on fee ownership or long-term agricultural leases to assure compliance with federal "Estate Bottled" regulations.

10. Assignments  
When entering into long-term grape purchase agreement, the parties should appreciate the relatively high turnover of vineyard properties and winery businesses and consider the impact that changes in ownership will have on the future performance of the agreement.  Free assignability of the agreement to the winery's successors may create a credit risk for the grower.  If trademark licensing or vineyard designation issues are in play, the grower may also be particularly invested in the purchaser of the grapes.  For the winery, free assignability of the agreement to grower's successors may impact the standard of care used in viticultural practices.  On the other hand, assignable contracts may create an asset for winery and grower that may increase the overall value of the parties' holdings.
  When a winery plays a large role in viticultural practices and the grapes have become the staple of a longstanding production of a premium quality wine identified by a vineyard designation in the context of a long-term purchase agreement, the winery may require that the grape purchase agreement bind successors and assigns and run with the land.  Such a concession by the grower needs to be reflected in the economic benefit to the grower in the form of a higher price paid for the grapes or in continuing royalties paid by the winery under the agreement for licensing the vineyard name.  In these situations, the winery will often require the recordation of a Memorandum of Grape Purchase Agreement in the public records of the county in which the vineyard is located.

Most parties resort to the fallback position of agreeing to some level of restriction on assignments so that they will not be forced to perform agreements with unknown entities.  Options for restrictive assignment language are as follows:  
Alternative # 1- Basic Requirement for Prior Written Consent:

This Agreement may not be assigned or transferred, whether voluntarily or by operation of law, in whole or in part, by either of the parties, without the prior written consent of the other, which consent shall not be unreasonably withheld, conditioned or delayed.  Any purported assignment or transfer without such consent shall be null and void at the option of the non-assigning party.
Alternative # 2- Requirements for Change in Ownership of Grower:

This Agreement and the covenants contained herein shall run with the land and shall bind both parties, their heirs, representatives, successors and assigns.  If at any time Grower ceases to be in full charge of grape production on the Vineyard, whether because of sale, lease, or foreclosure, or any other reason, or there is a significant change in ownership or management of Grower or the Vineyard: (1) Grower shall notify Winery within thirty (30) days of any such event; and (2) for contracts subject to the Purchase Option, Winery shall have fifteen (15) days to exercise the Purchase Option; or (3) anytime after receiving notice of such event, Winery shall have the right to terminate this Agreement.
Provisions Defining Change in Control:

"Assignment" shall also include the transfer (a) if the assigning party is a corporation, of more than fifty (50%) of the voting stock of such corporation during the term of this Agreement (whether or not in one or more transfers) or the dissolution, merger or liquidation of the corporation, or (b) if the assigning party is a partnership, limited liability company, limited liability partnership or other entity, of more than fifty percent (50%) of the profit and loss participation in such partnership or entity  during the term of this Agreement (whether or not in one or more transfers) or the dissolution, merger or liquidation of the partnership, limited liability company, limited liability partnership or other entity.  
11.  Termination and Default

Many grape purchase agreements provide basic terms for establishing default and termination, such as failure to pay for the grapes according to the agreed upon payment schedule or a substantial change in a party's financial condition.  Because many grape purchase agreements are for extended terms, the parties may also consider other contract performance issues that will impact the working relationship to such a degree that early termination may be appropriate.  For example, it may not be economical for a grower to stay in contract with a winery which repeatedly refuses grape deliveries for alleged quality reasons.  Conversely, if there are substantial quality problems, the winery may require remedies beyond its ability to reject grapes.
  A failure of performance in even one year of the contract term may have substantial financial impacts on one or both of the parties.  

Also, in the context of long-term contracts, the parties may be subject to substantial damages in the event of a default occurring early in the contract term.  If a winery makes a change to its business plan that requires it to terminate the contract prior to the end of the term, will that winery be on the hook for lost profits until the natural end of the contract?  As with any contractual relationship, the non-breaching party will have an obligation to take reasonable steps to mitigate its damages, however, depending on the specific nature of the agreement, mitigation may not effectively eliminate the contract damages.  In addition, it may fall to the court to determine what actions the grower must take to mitigate its damages.  For example, is it reasonable to require a grower to replant or graft an entire vineyard to a more broadly marketable grape variety?  These issues should be addressed in the specific context of the proposed contractual relationship.  The issue of damages will be more pronounced in the case of long-term contracts or contracts that require the grower to plant a rare varietal or perform specific viticultural practices that will impact the future development of the vines.  
12. Force Majeure  

Force majeure provisions, which usually fall into contracts as "boilerplate," can play an important role in grape purchase agreements.  The parties can, to a certain extent, define certain events as force majeure events, which will relieve, in whole or in part, the parties' obligations to perform.  For example, the parties may agree that damage to vines or crops as a result of frost is a force majeure event even though statute describes a force majeure event as an "irresistible, superhuman cause."  Cal. Civ. Code §1511.  If the parties do not provide a specific contract provision, the Civil Code fallback position will not likely cover frost damage because it can be prevented or mitigated through frost-protection measures.  The same consideration should also be given to damages caused by pests or other elements that may make the agreement impossible or commercially unreasonable to perform.  An example of general force majeure language is as follows: 

Force Majeure. In the event either party is compelled to reduce or suspend its operations or to cease performance of its obligations hereunder because of the passage hereafter of any laws or regulations, or because of any legal or administrative proceedings of any government or governmental agency, court or administrative agency order, strikes, boycotts, lockouts, other labor disturbances, interruption of power, ether parties' temporary or permanent inability to operate for reasons outside that parties' reasonable control, fire, explosion, catastrophe, crop failure or shortage as a result of uncontrollable actions of the elements, including but not limited to frost, or other Act of God, then such party shall, while to the extent so effected, be relieved to the extent thus prevented from performing its obligations hereunder.  In such event, the effected party shall take all reasonable measures to remove the disability, if possible, and resume full performance hereunder as soon as reasonably possible.  If the inability to perform continues for more than 10 days during harvest, or for more than 30 days at any other time, either party may terminate this Agreement upon five (5) days written notice to the other party.  
It is also possible that a catastrophic or unforeseen event will not result in a total inability to perform but will greatly reduce crop yield beyond the parties' expectations.  When a grower has multiple grape purchase agreements obligating its delivery of grapes to multiple parties, the grower must consider how it will distribute a reduced yield among the various contracting parties.  Grape purchase agreements defined by the production of tons of grapes rather than for the production of grapes within a given block of the vineyard will complicate this circumstance.  The parties may find greater predictability by incorporating some version of the following provision into their agreement:

Estimated Tonnage.  If crop yield in any harvest year drops below the estimated tons per acre, as designated in Exhibit "A," for reasons not limited to spring frost, poor set, poor fruit fullness or loss due to rot, Winery shall be entitled to purchase only that yield of high quality grapes generated from the Vineyard block designated in Exhibit "A" ("Block").  In the event that the yield from the Block exceeds the estimated tonnage, Winery shall be entitled, but not required, to purchase those grapes in excess of the estimated yield.  Winery shall provide written notice to Grower of its intention to purchase any excess amounts prior to harvest.  If Winery fails to provide such notice, Winery shall be obligated to purchase all grapes harvested from the Block at the agreed upon price per ton.  

Conclusion

The parties to grape purchase agreements should consider their agreements to be business assets that may confer value beyond the benefit of buying or selling grapes for any given harvest.  A well-planned and well-conceived agreement can add value to the grower's and winery's business, including its land, brand and goodwill, which may be realized in the short or long term.  Grape purchase agreements subject to evergreen terms or to be performed for an extended period should be considered an important part of a grower's or winery's business plan.  While a handshake deal may hold great appeal due to its perceived simplicity, the parties should take into account the potential opportunity associated with long-term partnering, predictability in grape sales and acquisitions and brand development that may be offered through thoughtful contracting.  
�  Director, Dickenson, Peatman & Fogarty, P.C., Napa, California.  


�  Associate, Dickenson, Peatman & Fogarty, P.C., Napa, California.


� 	For example, 85, 95, 125 multiplied by the retail bottle price as of [date prior to harvest] or as of [release date].


� Cal. Food & Agric. Code § 55601.


� Cal. Food & Agric. Code § 55601.5.  


� 	In this situation, the grower may have no choice but to engage a winery to crush the grapes for the account of the grower and sell the bulk wine on the open market.  In order to sell the bulk wine the grower will need to obtain a Type 29 Winegrower's Storage license.  The Type 29 license allows the grower to store bulk wine made from the grower's grapes at a winery, allows sale of wine in California only in bulk to wineries, blenders and others, but does not allow a sale of bulk wine to a wholesaler or retailer.  Under the Type 29 license, the wine must be produced from grapes grown by the licensee.


� 	See discussion of Estate Bottling in Section 9.


� 	In this example, "Reported Price" refers to 125% of the Weighted Average Grower Returns Per Ton (Table 6) paid for grapes of the same variety in Napa County (District 4), as published in the Final Grape Crush Report by the California Department of Food and Agriculture, for the preceding harvest year.


� 	Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented (a) by course of dealing or usage of trade (Section 1205) or by course of performance (Section 2208); and (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.  Cal. Comm. Code § 2202.  


�          David W. Meyers, Purchase Agreements–Parties Don't Always Agree, Wines & Vines, Oct. 1999.


� 	"Processor" means any person that is engaged in the business of processing or manufacturing any farm product, that solicits, buys, contracts to buy, or otherwise takes title to, or possession or control of, any farm product from the producer of the farm product for the purpose of processing or manufacturing it and selling, reselling, or redelivering it in any dried, canned, extracted, fermented, distilled, frozen, eviscerated, or other preserved or processed form.  It does not, however, include any retail merchant that has a fixed or established place of business in this state and does not sell at wholesale any farm product which is processed or manufactured by him."  Food & Ag. Code §55407.


� 	The Frazier Nuts ruling necessarily creates problems for lenders who seek to maintain the superiority of their liens.  In reacting to this ruling, many wineries now ask growers to waive their producer's lien rights.  If the winery contracts with a grower who refuses to waive its lien rights, the winery may be in default under the terms of its loan agreements for failing to protect the lender's priority interests in the winery's inventories and assets.   


� 	The holder of an ABC Type 17/20 license may also hold a CDFA processor's license, in which case, the grower may assume that the producer's lien is applicable.  


� See Cal. Comm. Code § 9315.


� See Cal. Comm. Code § 9309.


� 	The interplay between the Uniform Commercial Code and the grower's lien is discussed by Matthew J. Lewis in Grape Grower’s Liens and the Revised UCC, Wine Business Monthly, Sept. 2003. 


� 	There is no statutory right to recover attorneys' fees in the event the grower files suit to enforce its lien.  Any attorneys' fee provision would need to arise from the parties' written agreement.  


� 	"…Additionally, the name of a vineyard, orchard, farm or ranch shall not be used on a wine label, unless 95 percent of the wine in the container was produced from primary winemaking material grown on the named vineyard, orchard, farm or ranch."  27 C.F.R. § 4.39(m).


� 	A new vineyard owner may file a trademark application on a reserved rights basis pending vineyard maturation and sufficient use of the name in interstate commerce to qualify for trademark status. 


� 	A provision regarding quality control should be included in every license in order to preserve trademark protections.  


� See 27 C.F.R. § 4.26. 


� 	There may be pitfalls to structuring a grape purchase agreement to appear to be something akin to a lease, such as taxation and term limitation consequences.  


� 	Of course, this would not be the case if a potential purchase of a vineyard under contract wishes to use all grapes produced in the vineyard for its own production.  


� 	The parties may also want to consider whether or not the grower's failure to deliver grapes meeting the winery's quality standards is itself a breach of the agreement giving rise to a claim by the winery to collect damages or resulting in the termination the agreement.  
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