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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-328-9525 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about CLE credit processing call us at 1-800-926-7926 

ext. 35. 
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Leveraging Letters of Intent, Conducting Due 
Diligence and Drafting Key Provisions 
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Letters of Intent 

 Advantages and Disadvantages: 

 Seller’s Perspective 

 Buyer’s Perspective 

 Binding vs. Non-Binding: 

 Market is almost all non-binding! 

 Exceptions: 

Confidentiality 

Access 

» Insurance 

» Indemnity 

» Restoration 

Exclusive Negotiation Period 
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Letters of Intent cont’d 

 Key Terms: 

 Description of Property 

 Purchase Price 

 Deposits and Timing 

 Condition of Property:  AS-IS 

 Due Diligence Deliveries and Timing 

 Access 

 Closing Timing 

 Closing Costs  

 Confidentiality 

 Commissions 

 Non-Binding – Contemplation of Full Agreement 

 Special Deal Provisions 

1031; new leases; leaseback; ground lease; loan assumption, seller 

financing; construction obligations, etc. 
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Due Diligence 

7 

 Buyer is almost always entitled to perform due diligence investigation 

of the property. 

 

 Different Requirements for Property Types: 

 Investment Property 

Office, Industrial, Retail, Multi-family, Mixed Use 

 Development Property 

 Special Situations 

REO Sales 

Brownfield properties 



Due Diligence cont’d 
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 Scope of Due Diligence and Timing 

 Title and Survey 

 Zoning and Land Use 

 Property Condition Inspections 

Mechanical, Electrical, Plumbing 

Structural 

Geotechnical/Soils 

Environmental 

» Phase I:   ASTM E1527-2013 

» Non-Scope and Intrusive Investigations 

» Phase II 

Code Compliance 

   Reliance on Prior or Dated Reports 

 Contracts:  Leases, CC&Rs and Operating Contracts 

Estoppels and Interviews:  Tenants, Contractors, REA Parties, & PM 



Due Diligence cont’d 
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 Scope cont’d 

 Financial Review:  Operating Expenses, Income Statement, Receivables 

 Other Third Party Searches: 

Litigation 

UCC 

Tax Lien 

 

 Materials from Seller in Seller’s possession or control 

 Books and records 

 Plans and Specifications 

 Agreements and other materials outside of public records 

 Permits, licenses and approvals 

 Leases and Contracts 

 Rent Roll vs Schedule of Leases 



Due Diligence cont’d 
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 Materials from Seller in Seller’s possession or control (cont’d) 

 Notices of Violations 

 Repair History and Reserves 

 Threatened or pending litigation and insurance claims (including 

condemnations) 

 Notice of Proposed Assessments 

 Seller’s Acquisition and Periodic Third Party Internal Reports 

 Seller’s existing financing documents  (if assumed) 

 Beneficiary’s Statement 

 

 Manner of Access to Materials 

 Delivered 

 Made Available 

 Data Room or ftp site 



Purchase and Sale Agreements 
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 Generally 

 Typically drafted by Seller 

 

 Critical Issues for Buyer 

 Negotiating the Purchase and Sale Agreement can be expensive and time 

consuming. 

 Outside pressures and costs can limit review and negotiation. 

 Most current form contracts favor Seller. 

 Focus on fundamental issues to Buyer. 



Purchase and Sale Agreements cont’d 

12 

 Critical Issues for Seller 

 Time and expense is issue for Seller as well – Goal:  get Buyer non-

refundable. 

 Providing information not providing insurance. 

 Seller’s concerns are liability and unintended exposure 

 

 

 

 

 

BOTTOM LINE:  The Market Dictates/Limits What is Realistic for Well 

Represented Sellers and Buyers!! 

 



Key Provisions for Purchase and Sale Agreements 
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 Key Provisions 

1.  Access and Due Diligence 

2.  Representations and Warranties 

3.  Conditions to Closing 

4.  Defaults and Remedies 

 

 Access and Due Diligence 

 Access and Access Limitations 

 Interruptions with Operations 

 Intrusive Investigations 

Right to Accompany 

Right to Third Party Reports 

 Insurance 

 Indemnity and Restoration Obligations 



Representations and Warranties 
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 Generally   

 Buyer wants Extensive Reps (as much as Buyer can get); Seller wants 

Limited (as narrow as possible) 

 Usually Extensive Negotiations which deal with standards, timing, 

qualifications, substance, remedies and limitations. 

 NOTE:  Not just in the representations and warranties Section: 

Representations re Broker 

 Implied representations in Deed and other Closing Documents 

» Agree when negotiating contract. 

 Standards 

Absolute Reps 

Knowledge Reps 

» Actual, Constructive or Duty to Inquire and Investigate 

» Knowledge Group 

  Notice Reps – Oral vs Written 

 



Representations and Warranties cont’d 
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 Timing – At Execution vs Remade at Closing? 

 Qualified by matters discovered during Buyer’s diligence? 

 Duty to update? 

 Qualifications:  AS-IS  Language 

 AS-IS Language – Typically comprehensive provision (“disclaimer”), may 

include release, waiver and indemnification; CERCLA Waiver 

 Risk Shifting to Buyer; Clarification no implied warranties 

 Exceptions: 

As otherwise provided in Agreement 

As otherwise provided in closing documents 

As otherwise provided in warranties of work performed by Seller 

 Trade for longer due diligence period 

 Other qualifications – as disclosed in Delivered Documents or Schedules 

attached 

 



Substance of Representations and Warranties 
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 Seller Status and Authority 

 Seller Entity, Good Standing, Qualification 

 Authorization 

 No Conflicts 

 No Necessary Approvals or Consents 

 Enforceability 

 Property Status 

 Title/Title Affidavits and Indemnities 

 Compliance with Laws 

 No Litigation 

 No Condemnation 

 Notices of Assessments 

 Environmental 

 Natural Hazard Disclosures 

 



Substance of R&W cont’d 
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 Property Operations 

 Leases; parties in possession 

 Contracts 

 Employees 

 Documents, Defaults 

 Due Diligence Items; All Material Information 

 FIRPTA and State Equivalents 

 OFAC; Anti-Money Laundering 

 ERISA 

 Brokers 

 



Conditions to Closing 
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 Conditions to Both Parties Obligations 

 No Material Breach or Default 

 Closing Deliveries Made 

 

 Conditions  to Buyer’s Obligations 

 No Termination during diligence, or due to casualty or condemnation* 

 Estoppels received without exceptions 

 Title Company committed to issue Title Policy 

 Buyer Financing (if applicable) 

 

Dealing with Risk of Loss, Casualty and Condemnation 

 -  Definition of Materiality (typically dollar amount – consider parking and 

access) 

 -  Right to Assignment of Proceeds/Award (plus deductible) 

 -  Right to Participate in Negotiations 



Defaults and Remedies 
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 Protections under Law 

 Fraud or  concealment 

 Merger by Deed/Survival – Survival Period 

 Failure of Condition vs. Default 

 Right and Time Period to Cure 

 Pre-Closing vs post-Closing 

 What are Buyer’s remedies/options? 

Reimbursement – Capped? 

Specific Performance? 

Action for Damages Caps and Floors 

Timing 

 

 Seller’s Remedy – Liquidated Damages 

 



Limitations on Remedies and Seller Liability Issues 
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 Seller as “special purpose entity” (“SPE”) 

 Exculpation provisions 

 Forms of Security 

 Net Worth Covenants 

 Escrow Holdback 

 Letter of Credit 

 Personal Guarantees 

Liquidity is always the issue. 

 



Illustrative Provisions and Sample Documents 
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DISCLAIMER:  THE FOLLOWING DOCUMENTS AND PROVISIONS ARE 

BEING PROVIDED FOR ILLUSTRATIVE PURPOSES ONLY.  THE PRESENTERS 

EXPRESSLY DISCLAIM ANY REPRESENTATION OF THEIR SUITABILITY FOR 

ANY PARTICULAR TRANSACTION.  ANY USE OF THE ATTACHED DOCUMENTS 

OR PROVISIONS IS AT YOUR OWN RISK AND LIABILITY. 
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Sample Letter of Intent 



Sample Letter of Intent 
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Sample Letter of Intent 
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Sample Letter of Intent 
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Sample Letter of Intent 
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Sample PSA Provisions 
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Sample PSA Provisions 
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Sample PSA Provisions 
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Sample PSA Provisions 
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Sample PSA Provisions 
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Sample PSA Provisions 
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