Share Purchase Agreement

	The purchase of a business which is carried out by a legal entity can be done through the purchase of shares in the legal entity or entities carrying on the business.

A typical share sale transaction does not exist. This model is intended to deal with a situation where two parties are selling all of the privately held registered shares issued by a Belgian commercial enterprise incorporated in the form of a limited liability company (“naamloze vennootschap/société anonyme”). The new owner will take control over the target company and the purchase price will be paid at the time of transfer (no instalments and no future payments to the sellers depending on future results of the company such as earn-out provisions or an additional purchase price).

By retaining the framework of the model, and incorporating the relevant details of the particular transaction, and certain other clauses (for instance non-competition obligation on the seller) the model gives a good idea of what should be covered in a complicated transaction such as the acquisition of a business.

For the purpose of this model, the shares of the target company are not listed on any stock exchange and the agreement does not cover the situation of the sale of a Belgian subsidiary by a multinational company or an intra-group transfer of shares.


THIS AGREEMENT IS MADE AND ENTERED INTO

between

__________, a limited liability company organized and existing under the laws of ________ having its registered office at __________ [address], Belgium and registered at RPR/RPM __________ [judicial district] under number __________ (“Seller 1”)

__________, a limited liability company organized and existing under the laws of ____________, having its registered office at __________ [address], Belgium and registered at RPR/RPM __________ [judicial district] under number __________ (“Seller 2”)

Seller 1 and Seller 2 are hereinafter together referred to as the “Sellers” and individually as the “Seller”

and

__________, a limited liability company organized and existing under the laws of Belgium
, having its registered office at __________ [address], Belgium and registered at RPR/RPM __________ [judicial district] under number __________, (the “Purchaser”)

WHEREAS __________ [name], a limited liability company organized and existing under the laws of Belgium, having its registered office at __________ [address], Belgium and registered at RPR/RPM __________ [judicial district] under number __________ (the “Company”)
, has an issued and paid up share capital of __________ euro [amount in words] (€ __________) [amount in numbers], represented by __________ [number] registered shares, without par value (such shares collectively referred to as the “Shares”);

WHEREAS the Company is principally engaged in __________ [description of activities];

WHEREAS Seller 1 owns __________ [number] Shares of the Company (or __________ per cent (__________ %) of the share capital) and Seller 2 owns __________ Shares of the Company (or __________ per cent (__________ %) of the share capital);

WHEREAS the Purchaser entered into a Confidentiality Agreement with __________
 (hereafter “CFA”) on __________ [date], a copy of which is attached under the Annex headed “Confidentiality Agreement” (the “Confidentiality Agreement”);

WHEREAS CFA delivered on __________ [date ] an information memorandum to the Purchaser, a copy of which is attached under the Annex headed “Information Memorandum”, to provide a general overview of the activities and financial situation of the Company and its Affiliates (the “Information Memorandum”);

WHEREAS the Purchaser attended the management presentation on __________ [date] given by the management of the Company and CFA. During this management presentation, more detailed information about the Company and its Affiliates was provided to the Purchaser. The Purchaser has received the opportunity to ask the management further questions regarding its presentation. A copy of the slides supporting that management presentation is attached under the Annex headed “Management Presentation” (hereafter the “Management Presentation”);

WHEREAS the Purchaser has made on __________ [date] a letter of intent to acquire the Shares from the Sellers, a copy of which is attached under the Annex headed “Letter of Intent”
;

WHEREAS the Purchaser, assisted by its advisers, conducted a due diligence review of the Company. In addition, the Purchaser and its advisers have had the opportunity to ask additional information on the business and affairs of the Company and have had access to the books, the management, the premises, and the installations of the Company;

WHEREAS subsequent to the due diligence and the letter of intent, the Sellers are willing to sell the Shares to the Purchaser and the Purchaser wishes to purchase the Shares on the terms of this agreement (hereafter the “Agreement”);

NOW, THEREFORE, the Parties have agreed as follows:

Article 1 – Definitions and Interpretation

1.1.
Definitions

For the purposes of this Agreement, the following capitalized terms and expressions shall have the meanings specified or referred to in this article:


“Affiliates” means affiliated companies within the meaning of article 11 of the Belgian Company Code;


“Agreement” means this Share Purchase Agreement between the Sellers and the Purchaser, including all Annexes and Exhibits hereto, as it may be amended from time to time in accordance with its terms;


“Closing” means the transfer of ownership of the Shares and completion of the Closing Actions pursuant to article 5;


“Closing Date” means the date on which the Closing shall take place pursuant to article 5.1.;


“Company” means __________, a limited liability company organized and existing under the laws of Belgium, having its registered office at __________ [address], Belgium and with company number __________;


“Company Code” means the Belgian law of May 7, 1999 on the code of companies;


“Confidentiality Obligations” means the confidentiality obligations resulting from the Confidentiality Agreement, a copy of which is attached as Annex A to this Agreement;


“Data Room Information” means all documents and information made available to the Purchaser during the due diligence attached as Annex 6.2. (b) to this Agreement
;


“Disclosure Schedule” means the information disclosed in Annex 6.2. (c) to this Agreement;


“Encumbrance” shall mean any charge, lien, mortgage, option, retention of title or other third party rights in rem or an agreement, arrangement or obligation to create any of the foregoing;


“Group Companies” shall mean the Company and its Affiliates;


“Material Adverse Effect” shall mean a material adverse effect on the business, properties, results of operations or financial condition of the Group Companies, taken as a whole, which will have a negative impact on the annual consolidated EBITDA of the Group Companies in excess of __________ euro [amount in words] (€ __________) [amount in numbers];


“Permitted Encumbrance” shall mean (i) statutory liens for Taxes not yet due or being contested in good faith by appropriate proceedings and (ii) Encumbrances, that do not have a Material Adverse Effect;


“Purchase Price” means the aggregate price for the Shares as defined in article 2.3.1.;


“Purchaser Representation and Warranties” means the representations and warranties made by the Purchaser pursuant to Annex 6.2.;


“Seller Representation and Warranties” means the representations and warranties made by the Sellers pursuant to Annex 6.1.;


“Shares” means the shares, without par value, representing the entire issued and fully paid up capital of the Company;


“Taxation”, “Tax” or “Taxes” shall mean (i) all forms of taxation whether levied by reference to income, profits, asset values, turnover, added value or other reference and whether imposed by way of a withholding or deduction for or on account of tax or otherwise, (ii) any social security contributions (“socialezekerheidsbijdragen/contributions pour securité sociale”) or payroll taxes (“bedrijfsvoorheffing/précompte professionel”) and (iii) all penalties, charges, costs and interest relating thereto;


“Tax Authority” shall mean any taxing or other authority competent to impose any liability in respect of Taxation or responsible for the administration and/or collection of Taxation or enforcement of any law in relation to Taxation;

1.2.
Interpretation


1.2.1. When using the expression “shall use its best efforts” (or any similar expression or any derivation thereof) in this Agreement, the Parties intend to refer to the Belgian law concept of “middelenverbintenis/obligation de moyen”.


1.2.2. When using the words “shall cause” or “shall procure that” (or any similar expression or any derivation thereof), the Parties intend to refer to the Belgian law concept of “sterkmaking/porte-fort”.


1.2.3. All terms defined in this Agreement shall have the same meaning regardless of whether they are used in the singular or plural.


1.2.4. For the calculation of a period of time, such period shall start the day following the day on which the event triggering such a period of time has occurred. The expiry date shall be included in the period of time. If the expiry date is a Saturday, a Sunday or a bank holiday in Belgium, the expiry date shall be postponed until the next business day in Belgium. Unless otherwise provided herein, all periods of time shall be calculated in calendar days.


1.2.5. Unless otherwise provided herein, all references to a fixed time of day shall mean Brussels time.


1.2.6. English language words or expressions used in this Agreement intend to describe Belgian legal concepts only and the consequences of the use of those words or expressions in Anglo-Saxon law or any other foreign law shall be disregarded.

Article 2 – Sale and Purchase of Shares

2.1.
Purchase and sale


2.1.1. Subject to the terms and conditions of this Agreement, the Sellers hereby agree to sell to the Purchaser __________ [number] Shares, it being all of the Shares in the Company, and the Purchaser hereby agrees to purchase these Shares from the Sellers.


2.1.2. The Shares sold to the Purchaser pursuant to this Agreement are the following:

a)
__________ [number] Shares, numbered from __________ to __________, owned by Seller 1; and

b)
__________ [number] Shares, numbered from __________ to __________, owned by Seller 2.


The sale contemplated hereunder is indivisible and it shall be valid only if it applies to all of the Shares. No partial enforcement of this Agreement shall be permitted.

2.2.
Rights attaching to the Shares


2.2.1. The ownership of the Shares shall be transferred, free from all Encumbrances, to the Purchaser on the Closing Date upon recording of the transfer in the share register of the Company as referred to in article 5.3.


2.2.2. The Shares shall be sold, together with all rights and advantages attaching thereto, including but not limited to the right to receive any dividends which might be allocated to the Shares for the accounting period starting on 1 January __________ but excluding a dividend of __________ euro [amount in words] (€ __________) [amount in numbers] which will be decided, paid and distributed to the current shareholders before the Closing Date
.

2.3.
Purchase Price


2.3.1. The aggregate amount of the purchase price for the Shares shall be __________ euro [amount in words] (€ __________) [amount in numbers] (the “Purchase Price”).


2.3.2. The Purchase Price shall be allocated among the Sellers in proportion to the respective number of Shares sold by each of them hereunder, i.e. __________ euro [amount in words] (€ __________) [amount in numbers] for Seller 1 and __________ euro [amount in words] (€ __________) [amount in numbers] for Seller 2.


2.3.3. The Purchaser shall deliver to the Sellers on the Closing Date a bank cheque issued by a Belgian bank of good standing in the sum of __________ euro [amount in words] (€ __________) [amount in numbers] by way of payment of the Purchase Price
.

Article 3 – Pre-Closing Covenants of Sellers

3.1.
Between the date of this Agreement and the Closing Date, the Sellers agree and undertake not to approve any resolution in a general meeting of any Group Company having any of the following purposes, without the Purchaser’s prior written consent (which consent shall not be unreasonably withheld or delayed):

(a)
amending articles of association;

(b)
increasing or decreasing the company’s capital or issuing any securities convertible into or exchangeable for Shares;

(c)
approving the contribution or the sale by the company of its business as a whole (“algemeenheid/universalité”) or of a division of the company (“bedrijfstak/branche d’activité”); or

(d)
winding-up, merging or splitting the company.

3.2.
The Sellers shall procure that all directors of the Group Companies shall resign as of the Closing Date and shall execute a letter of resignation on or before the Closing Date confirming that they have no outstanding claims of any kind against the company.

Article 4 – Conditions Precedent to Closing

4.1.
The obligations of the Parties to consummate the transaction contemplated in this Agreement are subject to the fulfilment of the following conditions precedent (“opschortende voorwaarden /conditions suspensives”):

a)
the completion of any notification and/or the approval of the transaction required by law to or by any public authority including any competition authorities or to the works council (“ondernemingsraad/conseil d’entreprise”) specified in Annex 4.1.;

b)
_____________________________________; and

c)
the receipt of payments referred to in article 2.3.3. hereof.

4.2.
The Parties shall use their best efforts to ensure the due satisfaction of the conditions precedent set out in article 4.1. The conditions precedents set out in this article can, to the extent legally permissible, be waived in whole or in respect of individual jurisdictions, by written agreement between the Parties.

Article 5 – Closing

5.1.
The completion of the sale and purchase provided herein (the “Closing”) shall take place at __________ [the offices of the Company or law firm or notary], at __________ [hour] on __________ [date], or on such other date as may be agreed between the Parties (the “Closing Date”).

5.2.
On or prior to the Closing Date the Purchaser shall pay the Purchase Price in accordance with article 2.3.

5.3.
On the Closing Date, upon written confirmation by the Sellers’ banks by fax that the Purchase Price has been transferred and credited in favour of the Sellers
:

(a)
each of the Sellers shall deliver a receipt for the payment of its portion of the Purchase Price;

(b)
the Sellers shall deliver the Shares to the Purchaser by showing proof of registration of the transfer of the Shares to the Purchaser in the Company’s share register (which is to be signed by or on behalf of all Parties)
;

(c)
each of the Sellers shall deliver original copies of the letters of resignation of the Group Company’s directors nominated upon its proposal in accordance with article 3.2.

5.4.
On the Closing Date, the Purchaser shall procure that an Extraordinary General Meeting of the Group Company having the agenda set out below shall adopt resolutions approving each item on such agenda:

(a)
acknowledgement of the resignation of the directors of the Group Company;

(b)
elect new members to the board of directors of the Group Company.

5.5.
Post-closing actions


5.5.1. The Purchaser shall cause the Company and shall be held liable to register and publish the resignation of the directors who resigned on the Closing Date, as well as the appointment of the new directors after the shareholders meeting held on the Closing Date in accordance with applicable law.


5.5.2. In addition, the Purchaser agrees and undertakes to vote at the Group Company’s annual general meeting relating to the accounting period ending on December 31, __________, in favour of a resolution releasing the Company’s directors who resigned on the Closing Date from any liability arising from the performance of their duties during the relevant year (except in the event of gross negligence, wilful misconduct and fraud). Such discharge shall not waive nor limit the right of the Purchaser to indemnification by the Sellers under this Agreement.

5.6.
Other closing formalities
 


On or immediately after the Closing Date, the Sellers and the Purchaser shall procure that

(a)
all existing mandates to banks shall be revoked and new instructions shall be given to such banks in such form as the Purchaser may direct;

(b)
the registered office of the Company shall be changed to __________ [address];

(c)
the Company’s auditor shall resign at the latest on __________ [date] in favour of an auditor to be appointed as the Purchaser may direct.

Article 6 – Representations and Warranties

6.1.
Representations and Warranties of Sellers


6.1.1. Subject to the limitations set out in article 7, the Sellers represent to the Purchaser that the representations and warranties set out in Annex 6.1. (the “Seller Representations and Warranties”) are true and accurate in all material respects on the date hereof. No other representations or warranties than the Seller Representations and Warranties are given by any of the Sellers in connection with the Shares or the Group Companies
.


6.1.2. The Purchaser acknowledges that no Seller has made any representations (other than a Seller Representation and Warranty) or given any assurances or provided any information that has caused the Purchaser to enter into this Agreement and that it has not placed any reliance upon any or all representations (other than a Seller Representation and Warranty) or assurances or any information by any Seller when entering into this Agreement.


6.1.3. Each of the Seller Representations and Warranties is qualified by the following, which shall constitute exceptions to each of the Representations and Warranties (for the avoidance of doubt, it is specified that no Seller will thus be liable under this Agreement, for any claim that is based upon any of the following):

(a)
any matter which is disclosed in this Agreement (including any of the Annexes and Exhibits), it being specified for the avoidance of doubt that any disclosure made in an exhibit relating to a given representation is deemed to be made against all other representations;

(b)
any matter provided for (irrespective of the amount of the provision or reservation made, if any) in the Financial Statements (as such term is defined in Annex 6.1.);

(c)
any information which is contained in public information regarding the Company (including, but not limited to, the Belgian company’s records with the clerk of the commercial court; any publications made by or on behalf of the company in the Belgian Official Gazette; any Financial Statements filed by the Group Companies with the National Bank of Belgium);

(d)
any matter that is readily apparent and reasonably assessable from the documents contained in the Data Room Information
;

(e)
any matters revealed in (written) replies from the Sellers, the Company or their advisers to the inquiries made by the Purchaser or its advisers
.

6.2.
Representations and Warranties of Purchaser


The Purchaser represents to the Sellers that the representations and warranties set out in Annex 6.2. (the “Purchaser Representations and Warranties”) are true and accurate in all material respects on the date hereof.

Article 7 – Indemnification

7.1.
Indemnification by the Sellers


7.1.1. General Principle


Subject to the limitations set out in this article, the Sellers agree and undertake to indemnify the Group Company or the Purchaser up to __________ per cent (__________ %) (i.e. the proportion of the Company’s capital represented by the Shares that are being sold hereunder) for any actual and foreseeable damage incurred by the Group Company, calculated in accordance with the provisions of this article (hereinafter referred to as a “Loss”) which would not have been incurred by it if the Seller Representations and Warranties had been true and accurate.


The sole and exclusive liability and responsibility of the Sellers to the Purchaser under or in connection with this Agreement or the transactions contemplated hereby (including for any breach of or inaccuracy in any Sellers Representation or Warranty) shall be as set forth in this article. To the extent that the Purchaser has any Losses for which it may assert any other right to indemnification, contribution or recovery from the Sellers (whether under this Agreement or under common law), the Purchaser hereby waives, releases and agrees not to assert such right.


7.1.2. Double Claims


If the same event, matter or circumstances can give rise to a Loss under several provisions of this article or if the same Loss is suffered by the Company and an Affiliate, the Purchaser shall only be indemnified once.


7.1.3. Computation of Losses incurred by the Purchaser


For the purposes of this article, any Loss incurred by any of the Group Companies shall be deemed to be incurred by the Purchaser in the same amount. Under no circumstances whatsoever, shall the multiplier or any other ratio that may have been used, directly or indirectly, for calculating the Purchase Price be taken into account to determine the Loss.


7.1.4. No assignment


The Purchaser’s rights under this article are personal to the Purchaser and may not be assigned or transferred (in any manner whatsoever) to any third party (including any transferee of the Shares) other than an Affiliate of the Purchaser without the Sellers’ prior written consent.

7.2.
Liability of the Sellers


7.2.1. No joint liability


The Sellers’ liability under this article shall not be joint and several, but (subject to the limitations and other conditions set out in this article) Seller 1 and Seller 2 shall be liable individually up to respectively __________ per cent (__________ %) and __________ per cent (__________ %) of any Loss
.


7.2.2. Time limitations


The Sellers shall not be liable under this Agreement in respect of any claim unless:

(a)
a notice of the claim (other than a claim relating to a breach of a Representation and/or Warranty on Tax) is given within __________ months following the Closing Date; or

(b)
a notice of the claim relating to a breach of a Representation and/or Warranty on Tax is given at the latest __________ months
 after the date upon which the underlying fact of such claim is barred by applicable statutes of limitation.


If any claim for indemnification is asserted timely under this Agreement, the Purchaser shall have the right to start proceedings under article 7 with respect to such a claim within 6 months after first giving the Sellers notice thereof, but may not start such proceedings thereafter.

7.3.
Limitation of Liability


7.3.1. Minimum claims


The Sellers shall not be liable under this Agreement in respect of any claim unless, and only to the extent that, the Company shall have incurred:

(i)
as to any individual breach or inaccuracy of the Seller Representation and Warranties, Losses of which the recoverable amount under this article exceeds __________ euro [amount in words] (€ __________) [amount in numbers]
; and

(ii)
as to all breaches and inaccuracies of the Seller Representation and Warranties, Losses (other than as excluded under (i)) of which the recoverable amount under this article 7 exceeds __________ euro [amount in words] (€ __________) [amount in numbers]
.


7.3.2. Maximum Liability


The aggregate liability of the Sellers under this Agreement shall not exceed __________ per cent (__________ %) of the Purchase Price
.


7.3.3. Contingent Liability


The Sellers shall not be liable under this Agreement in respect of any claim in respect of any liability which is contingent unless and until such contingent liability becomes an actual liability and is due and payable, provided, however, that this article shall not operate to prevent the Purchaser from validly making a claim in respect of a contingent liability within the time limit specified in article 7.2.2.


7.3.4. Insurance Proceeds, Tax Savings and Other Recoveries


The amount of any Loss incurred or suffered by the Group Company shall be calculated after giving effect to

(a)
any insurance proceeds received by the Group Company with respect to such Loss;

(b)
any tax benefit realised by the Group Company arising from the facts or circumstances giving rise to such Loss; and

(c)
any recoveries obtained by the Group Company from any other third party. The Purchaser shall use its best efforts to obtain such proceeds, benefits and recoveries, or, as the case may be, shall cause the company to use its best efforts to obtain such proceeds, benefits and recoveries. If any such proceeds, benefits, or recoveries are received by the company with respect to any Loss after the Company has been indemnified under this Agreement with respect thereto, the Purchaser shall pay to the Sellers the amount of such proceeds, benefits or recoveries (up to the amount of the Sellers’ payment).


7.3.5. Matters Arising Subsequent to the Agreement


The Sellers shall not be liable under this Agreement in respect of any action, fact or event and any Losses arising therefrom to the extent that the same occurred as a consequence of:

(a)
any action done by the Sellers pursuant to this Agreement or otherwise at the request in writing or with the approval in writing of the Purchaser or any member of the Purchaser’s group;

(b)
 any action of the Purchaser or any Affiliate to the Purchaser after the Closing Date, done otherwise than in the ordinary course of business of the company and in the knowledge that such action might give rise to, or increase the extent of, a claim under this Agreement;

(c)
the passing of, or any change in, any law or regulation after the Closing Date, or any change after the Closing Date of any generally accepted interpretation or application of any such legislation;

(d)
any change in the Group Company’s valuation rules or accounting or taxation policy or practice after the Closing Date.


7.3.6. None of the limitations contained in this article 7.3. shall apply to any claim which arises as a consequence of fraud by the Sellers.

7.4.
Indemnification by the Purchaser


The Purchaser agrees and undertakes to indemnify the Sellers for any actual damage (consisting of the principal amount plus costs, including legal costs) incurred by the Sellers which would not have been incurred by them if the Purchaser Representations and Warranties had been true and accurate.

7.5.
Claims


7.5.1. As promptly as is reasonably practicable after becoming aware of any action, fact or event that may give rise to a claim for indemnification against a party (the “Indemnifying Party”) under this Agreement, but in any event no later than 30 days after first becoming aware of such claim, the party concerned (the “Indemnified Party”) shall give notice to the Indemnifying Party, if applicable, within the time limits provided in article 7.


Such notice shall set out in reasonable detail the specific actions, facts or events in respect of which the claim is made, together with (i) a bona fide estimate of the amount of damage which is the subject of the claim, (ii) all relevant information and documentation to support the claim, and (iii) such information as may be necessary for the Indemnifying Party to determine that the limitations in article 7 have been satisfied or do not apply.


7.5.2. The Indemnifying Party shall be deemed to accept any claim made by the Indemnified Party in accordance with article 7.3.1. and shall be liable to indemnify the Indemnified Party for the amount of damages requested in such a claim (subject to the limitations set out in article 7) unless the Indemnifying Party has given the Indemnified Party a notice objecting to the claim within 1 month following notification of such claim.


7.5.3. If the Indemnifying Party and the Indemnified Party are unable to reach an agreement on the amount of the damages to be indemnified by the Indemnifying Party within 15 days following notification of the Indemnifying Party’s objection, the matter shall be decided in accordance with article 10.8.


7.5.4. In connection with any claim made by the Purchaser, the Purchaser shall, and shall cause the Group Company (to the extent necessary or useful) to:

(a)
allow the Sellers and their advisers to investigate the actions, facts or events alleged to give rise to such claim and whether and to what extent any damage is payable in respect of such claim, provided that no such investigation shall unreasonably interfere with the Company’s business; and

(b)
give all such information and assistance to the Sellers and their advisers, including (i) access to the Company’s premises and personnel, upon reasonable advance notice and during normal business hours, and (ii) the right to examine and copy all such contracts, books and records, and other documents and data as the Sellers and their advisers may reasonably request, subject to the Sellers agreeing in such form as the Purchaser may reasonably require to keep all such information confidential and to use it only for the purpose of investigating and defending the claim in question.


7.5.5. If the Indemnifying Party has accepted or is deemed to have accepted the amount of the damages claimed by the Indemnified Party pursuant to this article 7.5., or if the Indemnifying Party and the Indemnified Party have agreed upon another amount, the Indemnifying Party shall pay such amount to the Indemnified Party within 15 days of such acceptance or agreement.


If the matter has been decided by arbitration, the Indemnifying Party shall pay any amount due to the Indemnified Party including any interest within 15 days of the decision ordering the Indemnifying Party to make such payment (or on any other date as may be laid down in such a decision, whichever is the earlier).


Payment shall be made in accordance with the instructions which shall be notified to the Indemnifying Party by the Indemnified Party.

7.6.
Third Party Claims


If the claim notified by the Purchaser to any of the Sellers in accordance with article 7 arises as a result of, or in connection with a liability of the Group Company towards a third party or a civil, commercial, administrative, criminal or arbitration proceeding in which the company is involved (hereinafter referred to as a “Third Party Claim”), and the relevant Seller(s) (conditionally or unconditionally) accept(s) its/their liability in respect of such claim, then:

(a)
the relevant Seller(s) shall take such action as it/they may deem fit to avoid, dispute, defend appeal or settle such Third Party Claim in the name of the company;

(b)
the relevant Seller(s) shall consult with the Purchaser in relation to the conduct of any proceedings arising out of the Third Party Claim;

(c)
the Purchaser may, at its own expense, participate in the defence of the proceeding;

(d)
the Purchaser shall, and shall cause the company to, provide the relevant Seller(s) with all material correspondence and documentation relating to the Third Party Claim as the relevant Seller(s) may reasonably request.

Article 8 – Covenants of the Parties extending after the Closing Date

8.1.
Further assurances


The Parties agree and undertake to furnish to each other such further information, to execute such other documents, and to do such other things, as the other Party may reasonably request for the purposes of carrying out the intent of this Agreement.

8.2.
Confidential nature of this Agreement and Announcements


8.2.1. The existence, subject matter and contents of this Agreement are strictly confidential.


8.2.2. Each Party is prohibited from disclosing all or any part of this Agreement or even its existence at any time, and no announcement in connection with the existence or the subject matter of this Agreement shall be made without the express prior written consent of all parties (which consent shall not be unreasonably withheld), except:

(a)
in the event that either Party seeks indemnification from the other Party under this Agreement in any proceedings; or

(b)
to the extent strictly necessary in order to allow either Party to comply with any legal requirement to make any announcement or to provide information to any public authority, provided, however, that such Party shall notify the other Party before complying with such an obligation and seek an appropriate remedy to prevent such disclosure to the largest extent possible; or

(c)
to its expert advisers subject to a duty of confidentiality and only to the extent necessary for any lawful purpose.


8.2.3. The Parties shall take all reasonable actions to ensure that no accidental or unauthorized disclosure of confidential information occurs.


8.2.4. Notwithstanding the foregoing, the Parties agree that, as soon as the Closing has taken place, each Party may, after having consulted with the other Parties
, issue a press release and/or notice to the personnel of the Company. For the avoidance of doubt, the Parties agree that the existence of this Agreement (but not the Purchase Price) shall no longer be of a confidential nature, once such an announcement has been made by either Party in compliance with this article 8.2.4.


8.2.5. Furthermore, the Purchaser will maintain in complete confidence, not use nor make available to any other person any written or oral information which it or its expert advisers have been given in connection with this Agreement and which is not in the public domain.

8.3.
Non-solicitation


Each of the Sellers undertakes, for a period of __________
 years from the Closing Date, to refrain from, directly or indirectly, employing (or otherwise engaging as an independent contractor or director) any key employee or independent contractor of the Group Company, unless such person is being employed or engaged in the absence of any solicitation from the Sellers.

8.4.
Confidential Information of the Group Company


Each of the Sellers undertakes to keep in confidence any information relating to the business and affairs of the Group Company (including any and all trade secrets, technical information on the company’s products, customer lists, price lists, financial projections and budgets, employees’ salaries and other information regarding the personnel of the company) and not to disclose such information to any third party at any time, before or after the Closing Date, unless and to the extent that such information is or becomes generally known to the public other than as a result of the Sellers’ fault.

Article 9 – Termination

9.1.
Prior to Closing, this Agreement may only be terminated and the transaction contemplated herein may only be abandoned, as follows:

(a)
upon the mutual agreement of the Parties;

(b)
upon notice from any Party if the conditions precedent set forth in article 4.1. have not been satisfied or waived before or simultaneously with the Closing of the transaction set forth herein (other than through the failure of such Party to comply with its obligations under this Agreement); or

(c)
by either Party if the Closing has not occurred (other than through the failure of the Party seeking to terminate this Agreement to comply fully with its obligations under this Agreement) on or before the Closing Date.

9.2.
If this Agreement is terminated pursuant to this article, all further obligations of the Parties under this Agreement will terminate, except that (i) the obligations in articles 8.2., 10.2., 10.3. and 10.8. will survive, and (ii) if this Agreement is terminated by a Party because of the material breach of the Agreement by the other Party or because the condition of the terminating party’s obligations under this Agreement is not satisfied as a result of the other’s Party failure to comply with its obligations under this Agreement, the terminating party’s right to pursue all legal remedies will survive such termination unimpaired. The Confidentiality Obligations of the Purchaser shall survive, and continue in full force and effect after this Agreement would have been terminated.

Article 10 – Miscellaneous Provisions

10.1.
Assignment


10.1.1. Neither Party may assign all or part of its rights and obligations under this Agreement to any third party without the express prior written consent of the other Parties.


This Agreement shall be binding upon and inure to the benefit of the Parties and their respective successors and assigns.


10.1.2. This Agreement is solely for the benefit of the Parties hereto and those persons specifically described herein, and no provision of this Agreement shall be deemed to confer any remedy, claim or right upon any third party.

10.2.
Notices


10.2.1. Any notice in connection with this Agreement must be written in the English language and shall be validly given with respect to each Party if (i) sent by registered mail or an internationally recognised overnight delivery service to the addresses set out hereinafter, (ii) delivered by hand (with written confirmation of receipt) to the persons listed hereinafter, or (iii) sent by fax to the fax numbers and addresses set out hereinafter or to such addressee, fax number or address as a Party may notify to the other Parties in accordance with this article.

	If to Seller 1:
	Name:
	


	
	Address:
	


	
	Attention:
	


	
	Fax number: 
	


	If to Seller 2:
	Name:
	


	
	Address:
	


	
	Attention:
	


	
	Fax number: 
	


	If to Purchaser:
	Name:
	


	
	Address:
	


	
	Attention:
	


	
	Fax number: 
	




10.2.2. Any notice shall be effective upon receipt and shall be deemed to have been received (i) on the first day following the date of posting if sent by registered mail or an internationally recognised overnight delivery service, provided both the sender and the addressee reside in Belgium, or (ii) 3 days (in the place to which it is sent) following the date of posting if sent by registered mail or an internationally recognised overnight delivery service, when either the sender or the addressee does not reside in Belgium, or (iii) on the next day in the place to which it is sent by fax , or (iv) on the date of receipt if delivered in person to representatives of the Parties.

10.3.
Costs


Each Party shall bear its own costs and expenses (including legal expenses) incurred by it in connection with the preparation, negotiation, execution and performance of this Agreement.

10.4.
Entire agreement


10.4.1. This Agreement constitutes the entire agreement among the Parties with respect to the matters to which it refers and contains everything that the Parties have negotiated and agreed upon within the framework of this Agreement.


Except if expressly provided otherwise in this Agreement, it replaces, annuls and supersedes any agreement, communication, offer, proposal or correspondence, oral or written, exchanged or concluded among the Parties relating to the same subject matter.


10.4.2. This Agreement may only be varied in writing signed by all Parties.

10.5.
Waiver


10.5.1. A failure or delay on the part of either Party to enforce a right or exercise a remedy under this Agreement is neither to be construed or operate as a waiver or relinquishment of the right or remedy in whole or in part nor to preclude the enforcement or exercise in any other circumstances at any time or times in the future.


10.5.2. Except as provided otherwise herein, no waiver shall be effective unless given in writing and signed by a duly authorised representative of the Party giving the waiver.

10.6.
Interest


Interest shall accrue automatically (without any formal notice to pay being required) on any overdue amount under this Agreement at the then current rate of legal late payment interest rate per year from the due date up to the date of payment.

10.7.
Severability


10.7.1. If any provision in this Agreement shall be held to be illegal, invalid or unenforceable, in whole or in part, under any applicable law, such provision shall be deemed not to form part of this Agreement, and the legality, validity or enforceability of the remainder of this Agreement shall not be affected.


10.7.2. Each Party shall use its best efforts to immediately negotiate in good faith a legally valid replacement provision in such a case.

10.8.
Governing Law and Jurisdiction


10.8.1. This Agreement shall be governed by and construed, and enforced in accordance with Belgian law.


10.8.2. All disputes arising out of or in connection with this Agreement, that the Parties are unable to settle amicably, shall be exclusively resolved by a single arbitrator in accordance with the CEPINA Rules of Arbitration.


10.8.3. The arbitration shall be held in __________ [location], Belgium. The proceedings and awards shall be in the English language.

10.9.
Power of Attorney to initial the Data Room Information and the Exhibits


10.9.1. The Sellers hereby give a power of attorney to (i) __________ to initial on their behalf each of the pages of this Agreement and to (ii) __________, lawyers at __________, having their office at __________, to initial on their behalf the Data Room Information
 and the Annexes and Exhibits to this Agreement.


The Purchaser hereby gives a power of attorney to (i) __________ to initial on its behalf each of the pages of this Agreement and to (ii) __________, lawyers at __________, having their office at __________, to initial on their behalf the Data Room Information and the Annexes and Exhibits to this Agreement.


10.9.2. The Sellers waive their rights to each receive an executed original of Data Room Information and the Exhibits to this Agreement and agree to receive only one original of said documents for the two of them.

Executed in __________ [place], on __________ [date], in three original copies, each party acknowledging receipt of one.

FOR AND ON BEHALF OF SELLER 1

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]

FOR AND ON BEHALF OF SELLER 2

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]

FOR AND ON BEHALF OF THE PURCHASER

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]
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Annex 6.1. Seller Representations and Warranties

The Parties have discussed and negotiated if and to what extent the Sellers shall be liable for defects relating to the Shares or the business of the Company and have agreed to create an independent system of liability as provided for in article 6 and 7 of the Agreement. Subject to the limitations of liabilities, including certain caps agreed in the Agreement, the Sellers represent and warrant to the Purchaser that the statements set out in this Annex 6.1. are true and correct as of the date hereof, or at such other date as is expressly stated below
.

The Sellers also represent and warrant that to the Seller’s Knowledge the statements set out in this Annex 6.1. are true and correct as of the Closing Date. The scope and content of each representation and warrantee of the Seller and any liability of the Seller arising there under shall be exclusively defined by the provisions of this Agreement, which provisions form an integral part of the representations and warranties given by the Seller.

Any statement in this Annex 6.1. qualified by the expression to the “Seller’s Knowledge” or any similar expression shall mean that none of the persons whose names are set out in Exhibit 6.1.
 actually knows or should have known had such person applied the diligence of a prudent business man, that such statement would be incorrect if made without such qualification.

For the purposes of the repetition of the statements in this Annex 6.1. made by the Sellers at the Closing, the term “Seller’s Knowledge” shall include only the actual knowledge of the persons named in Exhibit 6.1. and those matters of which they have been informed by __________ [name(s)] in writing not later than 2 Business Days prior to the Closing Date. Each Seller shall be entitled to disclose to the Purchaser in writing any matters arising or coming to its attention after the date hereof but prior to the Closing Date which may make any statement in Annex 6.1. incorrect. If in an individual case or in the aggregate, the matters so disclosed to the Purchaser would have a Material Adverse Effect then the Purchaser may elect to rescind this Agreement (in which case the provisions of article 9 shall apply) or to proceed to Closing. If the Purchaser elects to proceed to Closing it shall not be entitled to make any claim, and the Sellers shall not be liable, for damages or otherwise in respect of any matters so disclosed to the Purchaser.

1. Corporate Authority

Each Seller is a limited liability company duly incorporated and validly existing under Belgian law with the full corporate power and authority to enter into this Agreement and to carry out the transactions contemplated hereby. Such transactions have been duly authorised by all necessary corporate action on the part of the Seller and this Agreement has been duly executed on behalf of the Seller. There is no action, suit, investigation or proceeding pending, or to the Seller’s Knowledge as of the date hereof, threatened, against the Seller before any court, arbitration body or any governmental or regulatory authority which challenges or prevents the transfer of the Shares.

2. Shares

The statements in the preamble in respect of the Company are correct. The Shares are duly created and are existing. Each Seller is the owner of the Shares sold by it pursuant to the Agreement and on the Closing Date such Shares will be unencumbered and free from any third parties’ rights and will not be subject to any contribution obligation (“stortingsverplichting/obligation d’apport”), save only to the extent that such third party rights are caused or created by or for the Purchaser, its Affiliates or its or their financing sources. There are no pre-emptive rights, rights of first refusal, options or other rights of any third party to purchase or acquire any of the Shares.

3. Group Structure

(a)
The Company holds those direct and indirect shareholdings set out in Exhibit 3(a). Such participations are and will on the Closing Date be unencumbered and free from any third parties’ rights and will not be subject to any contribution obligation (“stortingsverplichting/obligation d’apport”), save as set out in Exhibit 3(a).

(b)
No person other than those identified in Exhibit 3(a) holds any direct or indirect equity interest in any of the Group Companies. There are no pre-emptive rights, rights of first refusal, options or other rights of any third party to purchase or acquire any of the capital stock in the companies set out in Exhibit 3(a). No such shareholdings are bound by any agreement, including voting agreements. Except as disclosed in Exhibit 3(b), no Group Company is a party to any agreement that grants any third party (including any member of the Seller’s Group) any interest in the profits of such company or to partnership agreements (“maatschap/tijdelijke handelsvennootschap/stille handelsvennootschap / société de droit commun/société momentanée/société interne”).

(c)
The Shares and the shares and interests set out in Exhibit 3(a) are fully paid-up. All non-cash contributions have been made at values not exceeding the fair market value of such contributions. No (cash or non-cash) contribution or any portion thereof has been repaid or otherwise returned. There are no agreements or commitments providing for the issue by any Group Company of additional shares or interests (whether with or without voting rights).

4. Corporate Documents

True, complete and accurate copies of the corporate documents
 of the Group Companies have been delivered to the Purchaser before signing this Agreement
 and to the Seller’s Knowledge the registers and minute books required to be maintained by each Group Company under the law of the jurisdiction of its incorporation, if any, are up-to-date, are maintained in accordance with the applicable law, and contain records of all matters required to be dealt with in such books and records, except where the failure to do so in any individual case would not have a Material Adverse Effect.

5. Financial Statements

The Sellers have delivered to the Purchaser before signing this Agreement
 copies of the financial statements of the Group Companies for the period ending __________ [date] (“Last Accounting Date”) all of which are audited in accordance with and to the extent required by the Belgian law or, in the case of __________ [name], the law of __________ (collectively, the “Financial Statements”). The Financial Statements have been prepared in accordance with the generally accepted accounting principles (“GAAP”) in the respective jurisdiction, applied on a basis consistent with the principles used in the preparation of the relevant statutory accounts for the preceding financial year. The Financial Statements fairly reflect the financial conditions and results of operations and fairly reflect the financial performance of the Group Companies as at the respective balance sheet dates indicated and for the respective periods then ended in conformity with Belgian GAAP or, in the case of __________ [name], __________ [applicable law] GAAP (except as set forth in the notes thereto).

6. Guarantees

Other than in the ordinary course of business or as disclosed in Exhibit 6 there is no outstanding guarantee, surety or security given by any Group Company in respect of any obligation of any person other than a Group Company. Other than in the ordinary course of business, there is no outstanding guarantee, surety or security given by the Seller or any Affiliate of the Seller (other than a Group Company) in respect of any obligation of a Group Company.

7. Real Property

(a)
Exhibit 7(a) contains a true and complete list of all real property owned by the Group Companies. The Group Companies have title to all such property free and clear of all Encumbrances except for Permitted Encumbrances and except as disclosed in the Annex or in the land register excerpts (“uittreksels uit het kadaster/extraits du cadastre”) disclosed to the Purchaser. True and complete excerpts of the land register of all real property owned by Group Companies have been delivered to the Purchaser prior to the date hereof, and, except as set forth in Exhibit 7(a), there are no pending applications to the land register.

(b)
Exhibit 7(b) also contains a true and complete list of (i) all lease agreements regarding real property currently occupied by the Group Companies and (ii) all other lease agreements regarding real property providing for an annual rental in excess of__________ euro [amount in words] (€ __________) [amount in numbers] entered into by any Group Company.

8. Assets

All assets included in the Financial Statements or acquired by any of the Group Companies since the date of the respective Financial Statement, other than any assets disposed of or realised in the ordinary course of business since that date, and excepting rights and retention of title arrangements arising by operation of law or in the ordinary course of business and except where such failure would not have a Material Adverse Effect (i) are solely owned by the Group Companies; and (ii) are, where capable of possession, in the possession or under the control of the relevant Group Company.

None of these assets are the subject of an Encumbrance, except for Permitted Encumbrances. The movable fixed tangible assets owned, leased or otherwise used by the Group Companies are in good working order (except for ordinary wear and tear) and have been properly and regularly repaired and maintained. The software constituting the management information and business management systems specific to and operated by the Group Companies meets the requirements of the Group Companies’ business as currently conducted and, save where such defect would not have a Material Adverse Effect, is free from any defects that may affect its functionality; provided that this statement shall not, for the avoidance of doubt, extend to include any standard form, readily available software packages (e.g. Microsoft) or installed or embedded system software (e.g. telephones, buildings). The inventory of the Group Companies (other than perishables or consumables and excluding assets of negligible value) is free from any material defects and can be used in the ordinary course of business consistent with prior usage. The Group Companies have good title to, or valid contractual rights or licences to use all assets required by them in order to carry on their businesses as currently conducted.

9. Intellectual Property

(a)
A true and complete list of all the patents, trademarks and trade names which are necessary for or are used in or in connection with the business (including applications therefore) is set out in Exhibit 9 (“Intellectual Property Rights”) specifying the jurisdictions in which such Intellectual Property Right has been registered or in which an application for such registration has been filed, the registration or application numbers and the termination or expiration dates. All such Intellectual Property Rights are either owned by the Group Companies or the Group Companies have rights to use these under a licensing arrangement sufficient to carry on their business as currently conducted, except where failure to own or to have such rights to such patents, trademarks or trade names would not have a Material Adverse Effect.

(b)
To the Seller’s Knowledge, no person has asserted any claim based upon the use of any Intellectual Property Right by the Group Companies which claim would have a Material Adverse Effect on (i) the nature of such an Intellectual Property Right or (ii) the owner of such an Intellectual Property Right.

(c)
All Intellectual Property Rights are legally existing and enforceable to the extent necessary for the Group to carry on its business as currently conducted and all registrable Intellectual Property Rights have been duly registered or filed for registration with the competent authority and except in each case where failure would not have a Material Adverse Effect.

(d)
To the Seller’s Knowledge the Group Companies do not infringe and have not at any time during a period of 3 years prior to the date hereof infringed any intellectual property rights of any third party where such infringement would have a Material Adverse Effect.

10. Contracts

Exhibit 10 sets forth a true and complete list of all written contracts and, to the Seller’s Knowledge, of all unwritten contracts of the types specified below to which a Group Company is a party and in respect of which a contractual obligation remains unperformed the aggregate value of which (exclusive of VAT) in each contract is above __________ euro [amount in words] (€ __________) [amount in numbers]
:

(i)
agreements not in the ordinary course of business;

(ii)
agreements with an unexpired term of over 24 months or which cannot be terminated on 12 months’ notice;

(iii)
individual agreements involving the supply of goods and services, the aggregate sales value of which (exclusive of VAT) will be more than 5 per cent of the turnover of the business of the respective Group Company (exclusive of VAT) for the preceding financial year;

(iv)
framework or master agreements with the 10 major suppliers of the Group;

(v)
agreements which restrict the kinds of businesses in which any of the Group Companies may engage or the geographical area in which any of the Group Companies may conduct its business;

(vi)
joint venture, partnership or similar agreement;

(vii)
agreements relating to the acquisition or sale of interest in other companies or business;

(viii)
loan agreements or any other instruments of debt entered into by any Group Company;

(ix)
material consultancy agreements (excluding agreements with legal or tax advisers, statutory auditors, etc.);

(x)
franchise agreements;

(xi)
agreements which provide for any of the following in connection with any change of control of the Group: (i) any consent requirement, (ii) the termination or modification of the Agreement or (iii) a right of the other party to terminate, modify or renegotiate the Agreement,

(together with the lease agreements referred to in Exhibit 7(b), the “Material Agreements”).

True and complete copies of all Material Agreements have been disclosed to the Purchaser prior to the date hereof
. The Material Agreements which are in written form are in full force and effect, as are, to the Seller’s Knowledge those Material Agreements which are not in written form. No written notice of termination has been received with respect to any Material Agreement. To the Seller’s Knowledge none of the other parties to these Material Agreements (excluding, however, ones where there is a readily available alternative supplier on similar commercial terms) has given written notice to the effect that it intends to terminate or reduce its business dealings with the Group in the next 12 months to an extent which would have a Material Adverse Effect.

11. Licences and Consents

All licences, permissions and regulatory approvals required for the operation of the business of the Group Companies have been obtained, are in force and, to the Seller’s Knowledge, are being complied with, except where the failure to obtain, maintain or comply with any such licences, permission or approval would not have a Material Adverse Effect.

12. Employees and Employee Benefits

(a)
Exhibit 12(a) contains a true and complete list, in relation to each Group Company, of its employees of the Group Company earning in excess of __________ euro [amount in words] (€ __________) [amount in numbers] per annum (“Key Employees”)
, their position, the salary, bonus or other performance-related payment and other principal benefits, age and start date of each Key Employee. No written notice of termination of the employment of any Key Employee (other than __________) has been given or received by the employing Group Company. To the Seller’s Knowledge, no Key Employee has indicated his firm intention to terminate his employment.

(b)
All existing employment contracts with current members of the workforce have been entered into and (where relevant) extended in accordance with the legal requirements under Belgian or __________ law, as the case may be. None of the employment contracts of limited duration have become unlimited (“voor onbepaalde duur/à durée indéterminée”) other than at the request or with the consent of any Group Company.

(c)
Exhibit 12(c) lists all work councils and employee representative bodies, and their members, which by law or any collective labour agreement have the right to be informed and consulted on matters which affect the employees of the Group Companies.

(d)
Other than national collective labour agreements or industry wide collective labour agreements, or those collective labour agreements at company level listed in Exhibit 12(d) there are no agreements between the Group Companies and trade unions or representative bodies. To the Seller’s Knowledge the Group has in the last 2 years complied with such agreements save only where failure to do so would not have a Material Adverse Effect.

(e)
Exhibit 12(e) lists all pension plans (other than arrangements mandated by statute) regarding the employees of the Group Companies. Provisions for pension obligations under Belgian law have been made in the Financial Statements as of the Last Accounting Date in accordance with __________ [insert, as the case may be: “Belgian GAAP”, “IFRS” or another reference].

(f)
No Group Company is experiencing or has experienced during a period of 2 years prior to the date hereof, (i) any strike or work stoppage or (ii) any lawsuit or dispute before any court, arbitrator or governmental authority (including any proceedings before any conciliation committee) in respect of collective labour law issues.

(g)
No Group Company has granted or promised any director, officer or employee of any Group Company any payment or benefit which will become payable or arise as a result of the implementation of the transactions contemplated by this Agreement.

13. Compliance with Laws

To the Seller’s Knowledge, there is no investigation, order, or judgment of, any court, tribunal, arbitrator, governmental agency or regulatory body outstanding against any Group Company which would have a Material Adverse Effect and no Group Company has received any written notice during the past 12 months from any court, tribunal, arbitrator, governmental agency or regulatory body with respect to a violation and/or failure to comply with any applicable law or regulation which would have a Material Adverse Effect. Since the Last Accounting Date, the operations of the Group Companies have been and are conducted in compliance with all applicable laws and regulations, except where failure to comply would not have a Material Adverse Effect.

14. Litigation

Except as set forth in Exhibit 14 no Group Company is involved in any civil, criminal or administrative law, litigation or arbitration before any court, governmental authority or arbitration panel nor, to the Seller’s Knowledge, has any such proceeding been threatened by notice in writing to a Group Company.

15. Insurance

Exhibit 15 sets forth a true and complete list of the insurance policies of the Group Companies material to the business of the Group Companies. To the Seller’s Knowledge all such insurance policies are in full force and effect and the Group Companies are, to the Seller’s Knowledge, in compliance with all terms and conditions of such insurance policies and all premiums in respect of such polices have been duly paid to date. Neither a Group Company nor the Seller has received any written notification from insurance carriers purporting to cancel coverage under any such insurance policies or refusing coverage in respect of a claim made by the Group Companies.

16. Taxes

(a)
The Group Companies have timely filed all Tax returns required under the applicable law and relating to periods up to date hereof with the appropriate Tax Authority.

(b)
The Group Companies have timely paid all Taxes shown in such Tax returns and which are due for payment or have entered adequate provisions or liabilities in the statutory financial statements as of the Last Accounting Date in respect of Taxes which are due but are unpaid for periods up to that date.

(c)
The Group Companies have duly and timely withheld from employee salaries, wages and other compensation and paid over to the appropriate Tax Authority all amounts required to be so withheld and paid over for all periods up to the date hereof.

Annex 6.2. Purchaser Representations and Warranties

The Purchaser hereby represents and warrants to the Sellers that the statements set forth in this Annex 6.2. are true and correct as of the date hereof or as of such other date as is expressly stated below. The scope and content of each representation and warranty and any liability shall be exclusively defined by the provisions of the Agreement, which provisions form an integral part of such representations and warranties.

The Purchaser is a limited liability company (__________ [insert the company form in the language of its incorporation]) duly incorporated and validly existing under __________ law with the full corporate power and authority to enter into this Agreement and to carry out the transactions contemplated hereby. Such transactions have been duly authorised by all necessary corporate action on the part of the Purchaser and this Agreement has been duly executed on behalf of the Purchaser.

There is no action, suit, investigation or proceeding pending, or to the Purchaser’s Knowledge, as of the date hereof, threatened against the Purchaser before any court or arbitrator or any governmental body, agency or official which in any manner challenges or prevents the transactions contemplated hereby. The execution and performance by the Purchaser of this Agreement and the consummation of the transactions contemplated hereby require no prior approval by or filing with any governmental body, public agency or official or other third party, save only for __________ [reference to regulatory clearance, if any].

The Purchaser is not insolvent or over-indebted and no insolvency proceedings have been initiated or rejected because of a lack of assets and no circumstances exist which would justify the initiation of such insolvency proceedings.

[optional] The Purchaser has (a) received binding, unconditional and irrevocable financing commitment from __________ and (b) executed a bank loan agreement with __________, dated __________ such that it has sufficient immediately available funds to meet its obligations hereunder and, in particular, to pay the Purchase Price. True and complete copies of the financing commitment and excerpts of the loan agreement including the signature page have been delivered to the Seller prior to this Agreement
.

The Purchaser has no obligation or liability to pay any fees or commissions to any broker or finder with respect to the transactions contemplated by this Agreement for which the Seller or any of its Affiliates (including prior to Closing the Group Companies) could become liable.

To the Purchaser’s Knowledge at the date hereof, there exist no claims nor any grounds for a claim against the Seller under article 6.1.

“Purchaser’s Knowledge” within the meaning of this Agreement shall mean all matters disclosed by the due diligence report of the advisers of the Purchaser listed in Annex 6.2. (a), by the documents which were made available or disclosed in the Data Room Information and which are listed in Annex 6.2. (b), by those documents listed in Annex 6.2. (c), by the content of this Agreement (including the Annexes and Exhibits), or by the management presentation listed in Annex C, and any matters disclosed to the Purchaser in writing between the signing of this Agreement and the Closing. Without limiting the generality of the foregoing, the Purchaser shall be deemed to have actual knowledge of all facts, circumstances or events which could form the basis of a (potential) claim which are disclosed in this Agreement (including the Annexes and Exhibits attached thereto).
�If the buyer is not an EU-company, any individual selling more than 25% of shares should be aware of the tax treatment of any capital gains.


�This model relates to the shares in only one company. If the business is carried out through more companies the agreement should be structured differently. If the target company has subsidiaries, such companies and the respective shareholdings therein are to be listed in an exhibit to the agreement (see Exhibit 3a). If one or more of these subsidiaries is a foreign company, the agreement must be adapted to the fact that foreign jurisdictions are involved.


�This is typically an investment banker or other corporate finance adviser to the seller. If no such adviser is involved, the references to CFA could be to the Seller. For a model of such a confidentiality agreement see elsewhere in this book.


�See model: Letter of Intent.


�This is not a customary provision. Whether to attach the data room information as a disclosure to the agreement will depend on the nature of the transaction and on the outcome of negotiations. It is advisable to either attach all information to the agreement as a schedule thereto, or to agree on the deposit of the information with a notary or other trusted party .


�Since dividend payment relating to the latest fiscal year are usually only decided after the end of the period, it is customary to award to the Sellers the dividends related to the accounting period prior to the sale.


�It is also possible to provide for payment through payment into a bank account. Attention should then be given to value date of the payment. It is also possible to provide for payment by more than one cheque. It is sometimes provided that the Purchase Price shall bear interest from the date of the agreement until the Closing Date. It is sometimes provided that part of the Purchase Price will be paid into an escrow account as a guarantee for the representations and warranties. To see a model of such an Escrow Agreement, see elsewhere in this publication.


�Such confirmation is customary in case of payment into a bank account, but does not usually happen in case of payment by bank cheque.


�No notarial deed is required under Belgian law. It might be advisable to provide for proxies in the agreement or an annex for the signature on behalf of the parties of the registration in the share register. If share certificates relating to the Shares have been made up, it is advisable to provide for the delivery of these certificates to the Purchaser.


�These formalities are not essential, but can be usefully considered in this type of transaction.


�The list of representations and warranties in the schedule are indicative only. They can be supplemented for instance with specific warranties based on the findings of the due diligence.


�It is not standard practice to accept the Data Room Information as an exception to the Seller’s representations and warranties.


�It is not standard practice to accept this provision as an exception to the Seller’s representations and warranties.


�It is possible but not customary to provide for joint and several liability amongst Sellers. It is also possible to provide that one Seller which holds 95% of the Shares is liable for 100% under the representation and warranties.


�Standard period is 3 months.


�This is an “Individual Claim Threshold”.


�This is a “Basket Threshold”.


�No standard exists. Generally speaking, the percentage will decrease as the Purchase Price increases. It is also customary to insert a fixed amount.


�It is also customary for Parties to agree rather than consult on the text of a press release or personnel notice.


�Standard term is 3 years.


�See also footnote 12, in respect of article 6.1.3.(d) and the disclosure of Data Room Information.


�The statements are qualified by the facts and information set out in the Exhibits. More qualifications can be added by inserting language such as “save as set out in Exhibit __________ ” in the relevant provisions of the schedule.


�Generally speaking the names of the directors and persons in charge of daily management are included in this list.


�It is customary to include the act of incorporation, a coordinated text of the articles of association (“statuten/statuts”) and such other information that reflects that the company has been duly registered.


�It is also possible to attach these documents as an Exhibit to the Schedule.


�It is also possible to attach these documents as an Exhibit to the Schedule.


�It is customary to only list the important contracts and to insert an amount which is relevant for the size of the business.


�It is possible to attach all such agreements or to attach a list of such documents as an Exhibit.


�Depending on the size of the business, it is also possible to provide for a list of all employees.


�This warranty in particular can be inserted when the Purchaser intends to finance the transaction by way of new equity or mezzannine capital or by way of bank debt, such as in the event of a Leveraged Buy-Out transaction.
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