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Introduction

This article will describe revocable living trusts; discuss their advantages; and indicate the circumstances where the use of a revocable trust may be an appropriate estate planning tool.

Types of Trusts

There are many different kinds of trusts.  Each trust is designed to achieve specific results.  Trusts can be created to manage assets; minimize estate taxes;  protect assets from creditors; preserve assets against the costs of long term nursing home care; and many other purposes.  Trusts can be either “living trusts” – trusts created by the Grantor during the Grantor’s lifetime, or they can be “testamentary trusts”  -- trusts created pursuant to the terms of a person’s Last Will and Testament and established after the death of the person and the probate of their Will.

Revocable Living Trusts
A revocable living trust is a trust created by a person, usually referred to as the “Grantor” or “Settlor”, during their lifetime.   The trust is managed by a Trustee.  The Grantor often serves as their own Trustee of the trust as long as they are able to do so.  However, it is not necessary.  The Grantor can name whomever they wish to serve as the Trustee.   Being a revocable trust means that any of the terms of the trust can be changed by the Grantor at any time.  The primary elements of the trust which the Grantor may choose to change are the name of the trustee or successor trustees; the beneficiary provisions of the trust; and the assets titled in the name of the trust.

Creating a Trust & Beneficiary Provisions

The first step in creating a trust is to determine whether a trust is necessary and appropriate.   Once that is decided, the next step is to draft the trust.  Much of the language in the trust is common to many different types of trusts and deal with the routine issues of managing the trust.  The features of the trust which are unique are the names of the trustees and successor trustees of the trust and the beneficiary provisions of the trust. The beneficiary provisions can be as simple as giving everything to one person or dividing it equally among several beneficiaries.  On the other hand, it can also include specific gifts of cash or property to any number of beneficiaries; gifts to charities; or sub-trusts for the benefit  of one or more beneficiaries.

Naming a Trustee

In a revocable trust, the Grantor can serve as their own trustee or they can name one or more people to serve as their trustee.  The trust should also designate one or more successor trustee to take over in the event that the initial trustee can no longer serve as trustee due to death, disability or unwillingness to serve.  If more than one trustee is named, the trust can provide that any trustee is authorized to act on behalf of the trust; that agreement among a majority of the trustees is needed to take any action on behalf of the trust; or that agreement must be unanimous for the trust to take any action.  Who you appoint as trustee and the voting rules for the trustee can be changed by you at any time.

Benefits of a Revocable Living Trust

One of the primary benefits of a revocable living trust is that it avoids the probate process.  The probate process is the process which occurs after someone has died to determine who will have the authority to handle their affairs; pay their debts and distribute their assets to their beneficiaries.  The probate process varies from state to state.  In some states, the probate process can be very simple.  In other states, the process requires many steps and can be complicated by a number of different factors.
The factors which can complicate the probate process include an heir contesting your wishes; an heir who cannot be located; an heir who is disabled and not legally able to consent to the probate process; or heirs who are more remotely related to the decedent than first cousins.  Another situation where a trust is useful is if you own real property in more than one state.  If you have a Will, and if you own property in more than one state at the time of your death, then your heirs will not only have to go through the probate process in the state where you were domiciled; but once your fiduciary is appointed in that state, they will also have to apply for “ancillary letters” in the other states in which you owned real estate.

A trust is a useful device to hold title to an asset which is held for the benefit of many different beneficiaries.  For example, if the family owns a vacation property which they want to keep in the family, a trust can hold title to the property for the benefit of all of the members of the extended family and the trustee can be responsible for the use of the trust assets to maintain the property and ensure that the bills and taxes are paid.   Or, if the family holds mineral rights, those rights can be held in the name of a trust to facilitate the receipt and distribution of royalty payments.

What Can Go Into Trusts?

What can go into trusts?  Almost anything.  For many people, the only asset going into the trust is their home.  As stated above, revocable trusts make sense where you own real  estate  in more than one state.  All the different properties, regardless of the state in which they are located, can all be titled in the name of your one trust.   Real estate is transferred into a trust by the signing of a new deed from you to your trustee and recording that deed in the county where the property is located.  Bank and investment accounts can also be titled in the name of your trust.  These accounts are transferred to the trust by the institution holding the account opening a new account in the name of your trust and then transferring the assets from your old account into the new account in the name of the trust.  The transfer of the real estate or financial accounts into your own trust is not a taxable event and has no tax consequences at all. 
What Does Not Go Into Trusts?

What does not go into trusts?  Retirement accounts.  IRAs, Roth IRA, 401(k) plans, 403(b) accounts and similar tax-qualified retirement accounts are not transferred into a trust during your lifetime, though there are some circumstances where it may make sense to name your trust as the beneficiary for these accounts.   Putting these accounts in your trust during your lifetime would be a taxable event.  In addition, as long as these accounts have designated beneficiaries, these accounts will avoid probate and be paid directly to the named beneficiaries following your death.

Process After Grantor’s Death

Revocable Trusts avoid the probate process because they are self-authenticating.  When the Grantor/Trustee dies, the successor Trustee automatically has authority, under the terms of the trust, to act on behalf of the trust and to manage the trust assets.  The successor trustee does not have to wait for a Court to grant him authority to act as a nominated Executor would have to do.  Upon the death of the Grantor/Trustee, all  the successor Trustee has to do is to notify the financial institutions holding the trust assets and direct them to distribute the trust assets pursuant to the beneficiary provisions of the trust.

Conclusion

A revocable living trust can be an efficient way to manage your assets.  During your lifetime you can keep complete control over your assets and the terms of your trust.  A revocable living trust can help  to ensure that your affairs are handled smoothly during your lifetime, even if you become incapacitated,  and to ensure that your assets pass to your beneficiaries after your death according to your instructions without having to go through the probate process. 
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