
1
LEASE


THIS LEASE (this “Lease”), dated ________ __, 2012 is between ONE BTC LLC, a Colorado limited liability company (“Landlord”) and SPARK FUN ELECTRONICS INC., a Colorado corporation (“Tenant”).


For and in consideration of the covenants and agreements herein contained, Landlord and Tenant hereby agree as follows:

            Section 1.
ADDITIONAL DEFINED TERMS


In addition to those terms defined in the introductory paragraph and elsewhere in this Lease, the following terms shall have the following meanings when used in this Lease:


(a)
Base Operating Cost: An amount equal to $2.95 per square foot of Building Area per calendar year, which represents a rough estimate of the Operating Cost for the entire calendar year in which the Term of this Lease begins.


(b)
Base Rent:  The annual amount of rent payable with respect to each Lease Year during the term of this Lease payable as set forth in Section 4(a).  The amount of the Base Rent for the first Lease Year shall be $6.00 per square foot of the Building Area subject to adjustment for variances in assumed construction costs and permanent loan interest rates and amortization as set forth in Section 4(c).  The amount of the Base Rent for all Lease Years after the first Lease Year shall be calculated in the manner set forth in Section 4(e).    



(c)
Building: The building, the Core and Shell of which shall be constructed by Landlord upon the Premises pursuant to Section 10(a) of this Lease.  


(d)
Building Area:  The sum of the surface areas of each floor in the Building measured in square feet from the outside of exterior wall to the outside of exterior wall.


(e)
Commencement Date:  The date that Landlord allows Tenant to begin Tenant’s Work which shall be the date that Landlord determines that Landlord’s Work is so far completed that the completion of Tenant’s Work will not interfere with the completion of the remaining Landlord’s Work.  Upon the Commencement Date, Tenant may begin Tenant’s Work and Tenant shall be subject to and bound by all the terms and provisions of this Lease except for provisions regarding payment of rent (which rent provisions will become effective on the Rent Commencement Date).  During the period between the Commencement Date and the completion of the Landlord’s Work, Landlord and Tenant shall exercise due care to avoid interference with the work performed by the other party.  Other than the inspection rights set forth in Section 10(a), Tenant shall have no right of possession or access to the Premises until the Commencement Date.


(f)
Core and Shell:  The improvements to be built by Landlord as part of Landlord’s Work.


(g)
Cost for Core and Shell Construction:  The cost of Landlord’s Work excluding the cost of the land but including without limitation, all Hard Costs for Core and Shell Construction, all professional (including but not limited to legal, architectural and engineering), governmental, permit, and utility related fees, all landscaping, paving, site costs, all construction loan interest and financing fees, the Multiprop Supervision Fee for Landlord’s Work, and other soft costs.  


(h)
Default Rate:  An annual rate of interest equal to fifteen percent (15%).


(i)
Hard Costs for Core and Shell Construction:  All the costs included in Costs for Core and Shell Construction (including all landscaping and paving), other than all professional (including but not limited to legal, architectural and engineering), governmental, permit, and utility related fees, construction loan interest and financing fees, the Multiprop Supervision Fee for Landlord’s Work, and other soft costs.  Hard Costs for Core and Shell Construction include but are not limited to all sums paid to the Landlord’s Contractor for Landlord’s Work, any sums directly paid by Landlord for materials, labor, equipment, and services furnished in connection with Landlord’s Work, and other direct costs of construction.


(j)
Hard Costs for Tenant Improvements:  All the costs incurred by Tenant in connection with Tenant’s Work, other than professional (including but not limited to legal, architectural and engineering), governmental, permit, and utility related fees, construction loan interest and financing fees, the Multiprop Supervision Fee for Tenant’s Work, and other soft costs.  Hard Costs for Tenant Improvements include but are not limited to all sums paid by Tenant to Landlord’s Contractor for Tenant’s Work, any sums directly paid by Tenant for materials, labor, equipment, and services furnished in connection with Tenant’s Work, and other direct costs of construction in connection with Tenant’s Work.


(k)
Landlord’s Contractor:  The general contractor with whom Landlord contracts to complete Landlord’s Work.  


(l)
Landlord’s Work:
As defined in Section 10(a).


(m)
Lease Year:  



(i)
For the First Lease Year, the period beginning on the Rent Commencement Date and ending on the last day of the same calendar month in which the Rent Commencement Date occurred in the next calendar year; and



(ii)
For Lease Years after the First Lease Year, the twelve-month period beginning on the next day following the expiration of the preceding Lease Year.  


(n)
Multiprop Supervision Fee for Landlord’s Work:  3% of all Hard Costs for Core and Shell Construction incurred by Landlord in connection with Landlord’s Work (which fee is estimated to be $133,000 assuming 80,000 square feet of Building Area at a Hard Costs for Core and Shell Construction of $55.00 per square foot) in return for the management of all construction aspects of the Core and Shell, including hiring and managing all architects and contractors and managing the permitting process.  The Multiprop Supervision Fee of Landlord’s Work shall be a part of, the Costs for Core and Shell Construction.


(o)
Multiprop Supervision Fee for Tenant’s Work:  3% of Hard Costs for Tenant Improvements in return for the management of all construction aspects of Tenant’s Work including hiring and managing all architects and contractors and managing the permitting process.  Tenant shall pay the Multiprop Supervision Fee for Tenant’s Work as provided in Section 10(c).


(p)
Operating Cost:  As defined in Section 6(b).


(q)
Parking Lot:  The on-grade parking lot to be constructed by Landlord upon the Premises pursuant to Section 10(a) of this Lease as shown on Exhibit B.


(r)
Premises:  A portion of Lot 2, Block 1, Replat C, BOULDER TECH CENTER, County of Boulder, State of Colorado consisting of approximately 187,560 square feet of land as described and depicted on Exhibit A hereof, together with the Building and all other improvements from time to time hereafter located on such parcel of real property and any and all appurtenant rights relating thereto subject to all easements, covenants, restrictions, agreements and other encumbrances of record.


(s)
Price Index:  The Consumer Price Index published by the Bureau of Labor Statistics of the United States Department of Labor, for All Urban Consumers for All Items, Denver-Boulder-Greeley metropolitan area (1982-84=100) (the “CPI-U”).  If the CPI-U (or a successor or substitute index) is not available, a reliable governmental or other nonpartisan publication evaluating the information used in determining the CPI-U shall be used as the Price Index.


(t)
Price Index Increase:  An amount determined by multiplying the amount of the Base Rent in effect for the preceding Lease Year (which is the Lease Year immediately prior to the Lease Year for which the Price Index Increase is applicable) by a Multiplier (defined below).  The “Multiplier” shall be equal to a fraction, the numerator of which is the Price Index as of the date closest to the end of the previous Lease Year that is published and available prior to the beginning to the new Lease Year (the “Ending Price Index”) minus the Price Index as of the beginning date of the previous Lease Year (the “Beginning Price Index”), and the denominator of which is the Beginning Price Index.  Notwithstanding the foregoing, in no event shall the Multiplier be lower than 0.02 nor higher than 0.05.  In the event that the Price Index has not increased over the applicable time period or has increased by less than two percent (2%), the Multiplier shall be 0.02 and in the event that the Price Index has increased by more than five percent (5%) over the applicable time period, the Multiplier shall be 0.05.


(u)
Rent Commencement Date:  Shall be the earlier of the date that (i) Tenant Substantially Completes Tenant’s Work, (ii) the Certificate of Occupancy (or other similar document) is issued for the Building, (iii) Tenant conducts business in the Building, or (iv) is the first day of the month following sixty (60) days after the Commencement Date.


(v)
Security Deposit:  The amount of $64,000 (due at the time of execution of this Lease) to be kept by Landlord in accordance with the provisions of Section 47.


(w)
Substantial Completion or Substantially Completes:  In the case of the Tenant Improvements, the Building is sufficiently complete, so that Tenant may use or occupy the Building for the Intended Uses.  In the case of Landlord’s Work, the core and shell of the Building is sufficiently complete so that but for the Tenant Improvements, the Tenant may use or occupy the Building for the Intended Uses.


(x)
Tenant Improvements:  The improvements to be constructed by Tenant as part of Tenant’s Work.


(y)
Tenant’ Work:  As defined in Section 10(c).


(z)
Term:  The period beginning at 12:01 a.m. on the Rent Commencement Date and ending at 11:59 p.m. on the last day of the twentieth (20th) Lease Year.


Section 2.
LEASE OF PREMISES


Landlord hereby leases to Tenant, and Tenant hereby leases from Landlord, the Premises.  The Premises are leased on the terms and conditions set forth in this Lease.


Section 3.
TERM


The term of this Lease shall be as set forth in Section 1(z), unless sooner terminated or extended pursuant to the terms of this Lease.  Notwithstanding that the Term of the Lease does not begin until the Rent Commencement Date, Tenant shall have the possessory rights set forth in Section 1(e) as well as the obligations set forth in Section 1(e) from and after the Commencement Date.


Section 4.
RENT


(a)
Payment of Base Rent.  Tenant shall pay Landlord during each Lease Year the Base Rent, in equal monthly installments in the amount of one-twelfth of the Base Rent on the Rent Commencement Date and on the first business day of each succeeding calendar month during the Term of this Lease.  The Base Rent due hereunder shall be apportioned for any fractional calendar months at the beginning and end of the Term of this Lease and any renewals and extensions thereof.  Except as expressly set forth in this Lease to the contrary, all payments of Base Rent shall be paid in advance, without notice, set-off or deduction, in lawful money of the United States, at the address of Landlord set forth in Section 39 of this Lease, or at such other place as Landlord may from time to time designate in writing.


(b)
Additional Rent.  In addition to the Base Rent, Tenant shall pay Landlord in monthly installments simultaneously with payments of the Base Rent, one-twelfth (1/12th) of (i) the Base Operating Cost times the Building Area, or at Landlord’s option, (ii) the new estimate of Operating Cost determined as set forth in Section 6 times the Building Area.  Tenant shall also pay when due as additional rent all other charges as are required by the terms of this Lease to be made by Tenant, including, but not limited to, 100% of any Operating Cost adjustment.  Any such adjustment or charge shall be deemed to be additional rent and shall be payable in the manner provided for the payment of Base Rent and shall be recoverable as Base Rent, and Landlord shall have all rights against Tenant for default in payment thereof as in the case of arrears of Base Rent.


(c)
First Lease Year Base Rent.  The amount of Base Rent for the first Lease Year is subject to adjustment based upon variances in Landlord’s actual Cost for Core and Shell Construction from the assumed Cost for Core and Shell Construction, the Landlord’s actual interest rate for permanent financing from the assumed rate, and the actual amortization term of Landlord’s permanent loan from the assumed amortization term.  The rate of $6.00 per square foot of Building Area (the “Assumed Initial Base Rent”) is based upon assumed Hard Costs for Core and Shell Construction of $55.00 per square foot, other Costs for Core and Shell Construction of $4.76 per square foot and a permanent loan interest rate of 5% per annum with a loan amortization term of at least twenty-five (25) years.  The intent of the adjustments to the Assumed Initial Base Rent set forth below is to afford Landlord a first Lease Year return on investment of eight percent (8%) of the value of the land and cash contributed to Landlord after loan payment.



(i)
In the event that Landlord’s actual Cost for Core and Shell Construction exceeds (or is less than) $59.76 per square foot of Building Area, the Base Rent per square foot for the first Lease Year shall increase (or decrease) from the Assumed Initial Base Rent at the rate of eight (8) cents per square foot for each increase (or decrease) of $1.00 per square foot in Cost for Core and Shell Construction.  For example, if the Cost for Core and Shell Construction is $60.76 per square foot of Building Area, the Base Rent for the first Lease Year would be $6.08 per square foot of Building Area.  Expressed in a more mathematical way, the adjustment for variances in Cost for Core and Shell Construction is .08(x-59.76) where x equals the actual Cost for Core and Shell Construction per square foot of Building Area. 



(ii)
In the event that Landlord’s permanent loan is at an interest rate exceeding (or less than) five percent 5% per annum or is amortized over a period greater (or less) than twenty-five (25) years, the Assumed Initial Base Rent shall be increased (or decreased) by the exact amount of the change in the sum of the first twelve actual monthly loan payments from the amount the sum of the first twelve monthly loan payment would have been had the same loan been at an interest rate of 5% per annum amortized over twenty-five (25) years divided by the Building Area.  For example, assuming the Cost for Core and Shell is $59.76 per square foot and the Building Area is 80,000 square feet, the Base Rent (unadjusted for permanent loan variance) would be approximately $6.08 per square foot for the first Lease Year.  Assuming a permanent loan in the amount of $3,300,000.00 at 5.25% per annum interest amortized over 25 years, the difference between the sum of the first twelve monthly loan payments from the sum of the first twelve loan payments for the same loan at 5% per annum interest amortized over 25 years would be $5,804.44 ($237,302.10 minus $231,497.66).  Dividing that difference by the Building Area, the Base Rent for the first Lease Year would be approximately $6.16 per square foot of Building Area.  Expressed in a more mathematical way, the adjustment for permanent loan interest rate and amortization variance is (x-y) where x equals the sum of the first twelve monthly actual permanent loan payments per square foot of Building Area and y equals the sum of what the first twelve monthly permanent loan payment per square foot of Building Area would have been had the permanent loan had an interest rate of 5% and a 25 year amortization.  


(d)
Delayed Determination of First Lease Year Base Rent.  In the event the Base Rent as of the Rent Commencement Date is not determined until after the Rent Commencement Date, Tenant shall pay Base Rent based upon the Assumed Initial Base Rent, and, at such time as any adjustment in the Assumed Initial Base Rent is determined pursuant to Section 4(c) above, (i) the annual Base Rent shall be retroactively adjusted to the Rent Commencement Date, (ii) Tenant shall (within thirty (30) days of Landlord’s written demand) pay to Landlord the increased annual Base Rent for the period between the Rent Commencement Date and the last day of the month in which Landlord’s demand for such payment is made (or if the determination results in a decrease from the Assumed Initial Base Rent, Landlord shall reimburse the Tenant for the overpayment), and (iii) commencing on the first day of the month following the month in which such demand for the lump sum payment is made by Landlord, Tenant shall start making payments of monthly installments of annual Base Rent in the finally computed amount.  Once the initial annual Base Rent has been established, each of the parties agree, on the demand of the other, to execute a Rent Commencement Date Agreement setting forth the Rent Commencement Date and the Base Rent established for the first Lease Year.


(e)
Annual Base Rent Increases.  On first day of each of the first five (5) Lease Years following the first Lease Year, the Base Rent shall increase by an amount equal to three percent (3%) of the Base Rent in effect for the prior Lease Year.  Thereafter, the Base Rent shall increase on the first day of each Lease Year by the Price Index Increase.


Section 5.
USE


(a)
Tenant shall use and occupy the Premises only for office, assembly, manufacturing, warehouse, and distribution purposes (the “Intended Uses”). Tenant shall use the Premises in a careful, safe and proper manner and shall not use or permit the Premises to be used for any purpose prohibited by the Certificate of Occupancy issued for the Premises or the laws of the United States or the State of Colorado, or any subdivision thereof.  Tenant shall neither do nor permit to be done any act or thing upon the Premises which shall or might subject the Landlord to any liability or responsibility for injury to any person or persons or to property by reason of any business or operation carried on upon the Premises or for any reason.


(b)
In the event that any official shall hereafter at any time contend or declare by notice, violation, order or in any other manner whatsoever that the Premises are being used by Tenant or anyone claiming through Tenant for a purpose which is a violation of any permit, Certificate of Occupancy, statute, ordinance or other requirement of law applicable to the Premises, Tenant shall, upon ten (10) days’ written notice from Landlord, immediately discontinue such use of the Premises.  


(c)
Tenant, at its sole expense, shall comply with all laws, orders and regulations of federal, state, city and other governmental authorities, and with any direction of any public officer or officers, pursuant to law, which shall declare any violation or impose any order or duty upon Landlord or Tenant with respect to the Premises, or the use or occupation thereof.  Without limiting the generality of the foregoing, Tenant shall comply with any such laws, orders, or regulations, including but not limited to the Americans With Disabilities Act and the Accessibility Guidelines for Buildings and Facilities issued pursuant thereto, which relate to the operation, design or construction of the Premises; all applicable health codes; and all applicable laws regarding or relating to possession or disposal of wastes. 


Section 6.
OPERATING COST ADJUSTMENT


(a)
If in any calendar year during the Lease Term the Operating Cost is greater than the Base Operating Cost, Tenant shall pay to Landlord as additional rent an amount equal to such excess multiplied by the Building Area.  Any amount payable by Tenant to Landlord under this Section 6 shall be paid within thirty (30) days after written notice thereof by Landlord.  Landlord may, either prior to the beginning of or during any calendar year, compute a bona fide new estimate of Operating Cost for such calendar year.  Upon receipt of written notice thereof, Tenant shall pay to Landlord, in monthly installments simultaneously with payments of Base Rent under Section 4(a), one-twelfth of such new estimated Operating Cost times the Building Area.  An annual adjustment shall be made between the parties within thirty (30) days after Landlord’s determination of Operating Cost.  Any amounts of excess estimated Operating Cost which Landlord is required to return may be offset by accrued amounts payable by Tenant to Landlord.  If the Term of this Lease ends before the end of a calendar year, any amount payable by Tenant or Landlord in respect of that year under this Section 6 shall be adjusted proportionately on a daily basis utilizing the termination year’s determination of Operating Costs and the obligation to pay such amount shall survive the expiration or earlier termination of this Lease. 


(b)
As used in this Lease, “Operating Cost” means an amount per square foot of Building Area per calendar year (projected to an annual figure for the calendar year in which the Rent Commencement Date occurs) which represents the actual Operating Cost for any calendar year during the Term of this Lease.  The Operating Cost shall be determined by Landlord and shall be equal to the sum of the items of cost listed in Section 6(b)(i) and Section 6(b)(ii) but not the items listed in Section 6(b)(iii) in respect of a calendar year:



(i)
All general and special real estate taxes, special assessments for improvements, special district or improvement district assessments, water charges, sewer charges, vault charges and other ad valorem taxes, rates, levies and assessments payable in respect of the Term upon or in respect of the Premises to any governmental or quasi-governmental authority and all taxes specifically imposed in lieu of any such taxes, but excluding any inheritance, estate, succession, transfer, gift, franchise, corporation, income, rental or profit tax or capital levy imposed on Landlord (“Taxes”).  If due to a future change in the method of taxation, any franchise, income, profit or other tax shall be levied against Landlord in whole or in part in lieu of any tax which would otherwise constitute one of the foregoing taxes or charges or if there shall be levied against Landlord a tax or license fee measured by gross rents, such franchise, income, profit or other tax or license fee shall be deemed to be a real estate tax for the purposes hereof.   The Taxes described in this Section 6(b)(i) shall also include all of Landlord’s expenses, including, but not limited to, attorney’s fees, incurred by Landlord in any effort to minimize such taxes, whether by contesting proposed increases in assessments or by any other means or procedures appropriate in the circumstances.  Landlord will commence appropriate actions to contest any increased valuation of the Premises upon Tenant’s written request therefore.  If Landlord secures an abatement or refund of any Taxes, Landlord shall pass such abatement through the Tenant as a credit to be applied against rent next becoming due, or if no further rent is due by Tenant, by cash payment from Landlord to Tenant.



(ii)
Except as otherwise set forth in this Lease, all costs, charges and expenses (not directly reimbursed by insurance proceeds) which are  attributable to the ownership, operation, maintenance, replacement (including HVAC, Parking Lot, and roof replacements), and repair of the Premises, building supplies, services, maintenance, replacement, and repair of the Premises, insurance (including boiler and machinery, loss of rent, accidental and direct physical loss, all risk, and public liability insurance as provided in Section 20), reasonable management fees, and labor costs incurred in the operation or maintenance of the Premises.  Except as provided in Section 6(a)(iii), and except for repairs and replacements for which Landlord is reimbursed from insurance proceeds, all repairs and replacements shall either be made by Tenant directly or shall be made by Landlord at Tenant’s expense as an Operating Cost.



(iii)
The following expenses and costs shall not be included within the “Operating Costs” for the Premises:  depreciation, interest and principal payments on mortgages and other debt costs, if any; costs for which the Landlord is reimbursed by insurance proceeds; costs associated with the operation of the business of the Landlord as a separate entity, as the same are distinguished from the cost of operating the Premises; penalties and interest; tax penalties incurred as a result of the Landlord’s negligence, inability, or unwillingness to make payments when due; Landlord’s general overhead and general administrative expenses; and capital structural repairs and replacements of structural portions of the Premises.  For purposes of this Lease, “structural portions” of the Premises shall mean the foundation, supporting members of the roof, exterior walls, structural girders and columns, and load-bearing walls. 


(c)
Tenant or Tenant’s legal or financial counsel shall have the right to inspect all documents and Landlord’s books and records reflecting any part of the Operating Costs and the calculations of any amount payable under Section 6(a) of this Lease, and Landlord shall provide written receipts and accounting records supporting its itemized statements and calculations of Operating Costs and the amounts due under Section 6(a) once each year upon request by Tenant.  If Tenant wishes to dispute the determination of Operating Costs under Section 6(a) or the calculation of any amount payable under Section 6(a), Tenant shall give Landlord written notice of such dispute within sixty (60) days after receipt of notice from Landlord of the matter giving rise to the dispute.  If Tenant does not provide Landlord such notice within such time, Tenant shall have waived its right to dispute such determination or calculation.  Promptly after the giving of such written notice, Landlord shall cause to be made a complete audit of Landlord’s records relating to the matter in dispute by an independent certified public accountant selected by Landlord and approved by Tenant, Tenant’s approval not to be unreasonably withheld.  The cost of such audit shall be borne by Tenant unless such audit discloses an error which overstated Operating Cost by more than two percent (2%) of the amount determined by the audit, in which event Landlord shall bear the cost of such audit.  If such audit reveals that the amount previously determined by Landlord was incorrect, a correction shall be made and either Landlord shall promptly return to Tenant any overpayment or Tenant shall promptly pay to Landlord any underpayment which was based on such incorrect amount.  Notwithstanding the pendency of any dispute hereunder, Tenant shall make payments based upon Landlord’s determination or calculation until such determination or calculation has been established hereunder to be incorrect.


Section 7.
UTILITIES, CLEANING & SNOW REMOVAL.


Tenant shall directly contract for and pay for all utilities serving the Premises, including, but not limited to, gas, steam, water, fuel oil, electricity, sewer charges, trash removal, telephone and communications systems and the like; and Landlord shall not be responsible for or involved in the payment of or the contracting for any said utilities.  Likewise, Tenant shall directly contract for and pay for janitorial services, window cleaning, and snow removal and Landlord shall not be responsible for or involved in the payment of or contracting for any of said services.


Section 8.
TAXES


Tenant shall pay before delinquency any and all taxes, assessments, license taxes and other charges levied, assessed or imposed and which become payable during the Term of this Lease upon Tenant’s operations at, occupancy of, or conduct of business at the Premises or upon equipment, furniture, appliances, trade fixtures and other personal property of any kind installed or located at the Premises; provided, however, Tenant may pay such amounts after delinquency to the extent that such delay is necessary to Tenant’s good faith and diligent contest of such amounts, but only so long as there is no risk of Tenant having any of its assets or Landlord’s assets foreclosed upon or seized by the taxing authority.


Section 9.
QUIET ENJOYMENT


Landlord covenants and agrees with Tenant that upon Tenant paying the Base Rent and additional rent hereunder and observing and performing all the terms, covenants and conditions of this Lease on Tenant’s part to be observed and performed, Tenant may peaceably and quietly enjoy the Premises subject, nevertheless, to the terms and conditions of this Lease, all applicable laws and regulations, and the agreements, declarations, restrictions, covenants and easements of record.


Section 10.
PREPARATION OF PREMISES

(a) Landlord’s Work.  Landlord shall perform the work in the Premises required to be done specified in Exhibit B attached hereto (“Landlord’s Work”).  All of Landlord’s Work shall be performed in a good and workmanlike manner with new, first quality materials in compliance with all laws, codes and regulations.  If Landlord’s Work is not performed as herein required, or if such work or the Premises is not in compliance with all laws, codes and regulations, Landlord shall perform the necessary remedial work at its sole cost and expense.  Landlord shall exercise due diligence in pursuit of completing Landlord’s Work.  Landlord shall permit Tenant to have access to the Premises prior to the Commencement Date of the Lease for purposes of inspecting Landlord’s Work.  Landlord agrees to proceed with due diligence to complete any portion of Landlord’s Work that shall not have been completed as of the date of Substantial Completion.

(b) Change Orders.  Except for minor changes made by Landlord to comply with applicable law or to correct any mistakes in the plans and specifications set forth in Exhibit B, there shall be no changes in Landlord’s Work unless duly authorized representatives of both Tenant and Landlord shall agree to a change order in writing.  Each change order shall set forth the changes in the plans and specifications and an estimate of the increase or decrease in the price to be charged by Landlord’s contractor and any delay in the construction schedule.  Any increase or decrease in construction costs caused by such change order shall be reflected in the ultimate Cost of Core and Shell Construction.

(c) Tenant’s Work.  Any work necessary for occupancy of the Building for the Intended Uses set forth in Section 5 that is not part of Landlord’s Work shall be completed by Tenant and is referred to herein as “Tenant’s Work”.  Tenant’s Work shall also include any other improvements not included in Landlord’s Work that are desired by Tenant and approved by Landlord.  The Tenant Improvements shall include at a minimum, improvements to the Building (not including furniture or movable partitions but only such improvements that will become part of the real estate) costing at least seventeen dollars ($17.00) per square foot of Building Area.  In performing Tenant’s Work, Tenant shall contract with Landlord’s Contractor to perform Tenant’s Work.  Tenant shall also contract with Multiprop, Inc. to provide the following services: management of all construction aspects of Tenant’s Work, including hiring and managing all architects and contractors and managing the permitting process.  Tenant shall pay at its sole cost and expense, as part of its Tenant Improvement costs, Multiprop’s Supervision Fee for Tenant’s Work, all of the amounts payable to Landlord’s Contractor under the contract between Tenant and Landlord’s Contractor and any other expenses or costs incurred in the performance of Tenant’s Work.  Unless Landlord has otherwise given its prior written consent, Tenant shall not hire any other party than Landlord’s Contractor or Multiprop, Inc. to perform the Tenant’s Work.  Prior to Tenant’s commencement of Tenant’s Improvements, Tenant shall comply with Section 13 hereof (Alterations by Tenant).


Section 11.
ACCEPTANCE OF PREMISES


Taking possession of the Premises by Tenant shall be conclusive evidence as against Tenant that the Premises were in good and satisfactory condition when possession was taken subject to correction (by Landlord at its expense) of punch list or other defective items disclosed to Landlord prior to taking of possession of the Premises by Tenant, defects not reasonably discoverable prior to taking possession and disclosed to Landlord within a reasonable period of time after discovery of same by Tenant, but no later ninety (90) days after taking possession of the Premises.  For the purposes of this Section, Tenant shall be deemed to have taken possession of the Premises when it commences construction of the Tenant Improvements.


Section 12.

ACCESS TO PREMISES


Landlord and Landlord’s agents shall have the right to enter the Premises at all times prior to the Rent Commencement Date and in any event, at all times in an emergency.  After the Rent Commencement Date, Landlord and Landlord’s agents shall have the right to enter the Premises upon mutual agreement but in any event, within 48 hours of Landlord’s request. This shall include the right of Landlord to examine the Premises and to show the Premises to prospective purchasers, mortgagees or lessees (as to lessees, only during the last Lease Year and at any time Landlord reasonably believes Tenant may vacate the Premises within a year) and to make and perform such cleaning, maintenance, repairs, alterations, improvements or additions as Landlord may reasonably deem necessary or desirable for the safety, improvement or preservation of the Premises, without the same constituting an eviction of Tenant in whole or in part or entitling Tenant to any abatement of rent, by reason of loss or interruption of business of Tenant, or otherwise.  In an emergency, Landlord or Landlord’s agents may enter the Building by use of a master key without rendering Landlord or Landlord’s agents liable therefor (provided that during such entry Landlord or Landlord’s agents shall accord reasonable care to Tenant’s property), and without in any manner affecting the obligations and covenants of this Lease.  


Section 13.

ALTERATIONS BY TENANT


(a)
Tenant shall make no alterations, decorations, installations, additions or improvements in or to the Premises, the cost of which exceeds $2,500, without first obtaining the written consent of Landlord, which consent shall not be unreasonably withheld, conditioned, or delayed.  Tenant understands that Landlord’s consent will be conditioned on Landlord’s reasonable approval of plans, specifications, contractors, insurance, and proof of financial capability to complete the anticipated work.  Tenant acknowledges that Landlord  may reasonably condition its approval of the plans and specifications upon (i) Tenant’s contractor furnishing Landlord with a performance and payment bond on the latest edition of the A.I.A. form, covering such contractor’s obligations, in which Landlord shall be named as a dual obligee, in the total amount of the cost of the work, and (ii)  and from its contractor’s subcontractors, and its and their materialmen, from time to time at such reasonable times  based on the contracts with Tenant’s contractor, subcontractors and suppliers, partial and full lien waivers and such other information as Landlord shall reasonably request in order to insure compliance with the provisions of this Lease.  Prior to the commencement of any work in or to the Premises by Tenant’s contractor, Tenant shall comply with all applicable laws (for example, by obtaining a building permit if required) and covenants of record, and Tenant shall on request deliver to Landlord certificates issued by applicable insurance companies evidencing that workmen’s compensation and public liability insurance and property damage insurance, all in amounts and with companies, and on forms reasonably satisfactory to Landlord, are in force and effect and maintained by all contractors and subcontractors engaged by Tenant to perform such work.  Each such certificate shall provide that it may not be cancelled without ten days’ prior written notice to Landlord.  During all times when construction work is ongoing, Landlord and its designees shall have the right to inspect the Building at any time without notice, provided, however, such inspections shall not interfere with the ongoing construction at the Premises.


(b)
All articles of personal property, and all movable business and trade fixtures, machinery and equipment, furniture and movable partitions owned or installed by Tenant at its sole expense (and with respect to which no credit or allowance was granted to Tenant by Landlord) in the Premises shall remain the property of Tenant and may be removed by Tenant at any time, provided that Tenant, at its expense, shall repair any damage to the Premises caused by such removal.  All Tenant Improvements, alterations, decorations, installations, additions or improvements in or to the Premises other than those specified in the first sentence of this Section 13(b) shall, upon the completion thereof, become the property of Landlord and shall be surrendered to Landlord upon the expiration or other termination of the Term of this Lease; provided, however, Landlord may elect to require Tenant to remove all or any part of such property at the expiration or other termination of the Term of this Lease, in which event such removal shall be done at Tenant’s expense, and Tenant shall, at its expense, repair any damage to the Premises caused by such removal.


(c)
Tenant shall be solely responsible for (i) the consequences of Tenant’s repairs and alterations on the Premises’ structure and on the operation of its systems, such as heating, air conditioning, ventilating, electrical and plumbing, and (ii) the maintenance and replacement of such alterations, in each case whether or not Tenant had received Landlord’s consent to such repairs or alterations pursuant to this Section 13 and whether or not those items are otherwise excluded from Operating Costs under Section 6(b)(iii).  


Section 14.

MAINTENANCE AND REPAIRS


(a)
Except for the maintenance, repairs and replacements Landlord is required to make pursuant to Section 14(b) of this Lease, and except for items expressly excluded from Operating Costs under Section 6(b)(iii), Tenant shall take good care of the Premises and the fixtures and improvements therein, and, at its sole cost and expense, make repairs as and when needed to keep the Premises in first class order, condition, and repair, reasonable wear and tear excepted.  Without limiting the generality of the foregoing, Tenant shall enter into and keep in effect, one or more maintenance contracts acceptable to Landlord with persons or entities acceptable to Landlord, for the regular inspection and maintenance of the HVAC system and pay all costs and expenses relating to such contracts.  Landlord shall be entitled to copies of all reports, invoices, and other documents relating to the maintenance of the HVAC system.  If Tenant fails, after notice to Tenant and the lapse of applicable grace periods in accordance with Section 30(b) of this Lease, to make any repairs required by this Lease, Landlord may (but without any obligation to do so) make such repairs at the reasonable expense of Tenant and such expense shall be due within thirty (30) days of receipt by Tenant of written notice by Landlord, as additional rent.  Tenant shall comply with all provisions of Section 13 and Section 15 of this Lease in connection with such repairs.


(b)
Subject to Section 14(c) and Section 13(c) hereof, and subject to Tenant’s reimbursement of Landlord as provided in Section 6(b) hereunder, Landlord shall be responsible for the capital structural repairs to the structural components of the Building.  Except as provided in this Section or Section 6(b)(iii), the costs of the repairs, restoration, and replacements to be made by Landlord shall be part of the Operating Costs.


(c)
Except as provided elsewhere in this Lease to the contrary, there shall be no allowance to Tenant for a diminution of rental value and no liability on the part of Landlord, by reason of inconvenience, annoyance or injury to, or interruption of business, arising from Landlord, Tenant or others making any repairs, restorations, replacements, alterations, additions or improvements in or to any portion of the Premises, or in or to fixtures, appurtenances or equipment thereof. 


Section 15.

MECHANIC’S LIENS


(a)
  Tenant shall indemnify and hold Landlord harmless against any liability, loss, damage, costs or expenses, including reasonable attorney’s fees, on account of any claims of any nature whatsoever, including claims of liens of laborers or materialmen or others for work performed for, or materials or supplies furnished to Tenant or persons claiming under Tenant.


(b)
Should any liens be filed or recorded against the Premises or any action affecting the title thereto be commenced due to Tenant’s contracts with third parties, Tenant shall give Landlord written notice thereof.  Tenant shall thereafter cause such liens to be removed of record  or bonded within twenty days after the filing of the liens.  If a final judgment establishing the validity or existence of a lien for any amount is entered, Tenant shall pay and satisfy the same at once.  If Tenant shall be in default in paying any charge for which a mechanic’s lien or suit to foreclose the lien has been recorded or filed, Landlord may (but without being required to do so) pay such lien or judgment and any costs, and the amount so paid, together with reasonable attorney’s fees incurred in connection therewith, shall be immediately due from Tenant to Landlord with interest at the Default Rate from the dates of Landlord’s payments.


(c)
At least five days prior to the commencement of any work permitted to be done by persons requested by Tenant on the Premises in excess of $2,500.00, Tenant shall notify Landlord of the proposed work and the names and addresses of the persons supplying labor and materials for the proposed work so that Landlord may avail itself of the provisions of statutes such as Section 38-22-105(2) of Colorado Revised Statutes (1973, as amended).  During any such work on the Premises, Landlord and its representatives shall have the right to go upon and inspect the Premises at all reasonable times, and shall have the right to post and keep posted thereon notices such as those provided for by Section 38-22-105(2).


Section 16.

CASUALTY

          (a)
If the Building and/or Premises shall be so damaged by fire or other casualty so as to prevent Tenant from conducting or partially conducting its business for the Intended Uses in the Premises, and if such damage shall be so great that the Premises with the exercise of reasonable diligence, but without the payment of overtime or other premiums cannot be made fully operational for the Tenant within 180 days from the happening of the fire or other casualty, or if the damage  can be repaired to make the Premises fully operational for the Tenant within the 180-day period from the happening of the fire or other casualty, but insurance proceeds are not made available to Landlord for repair of such damage, then Landlord or Tenant may terminate this Lease.  If neither Landlord nor Tenant terminates this Lease as set forth above, then, except as hereinafter provided, Landlord shall with reasonable promptness, repair the damage so done except that Landlord shall not be required to repair, replace or restore any personal property of Tenant specified in the first sentence of Section 13(b).  Until such repair is substantially completed, the Base Rent and the Operating Cost shall be abated in proportion to the part of the Premises which is unusable by Tenant in the reasonable conduct of its business or profession.  There shall be no abatement of Base Rent or the Operating Costs by reason of any portion of the Premises being unusable for a period of ten (10) days or less, unless covered by Landlord’s loss of rent insurance.  If the damage is due to the fault or negligence of Tenant or Tenant’s employees, agents or invitees, there shall be no abatement of Base Rent and the Operating Costs, unless covered by Landlord’s loss of rent insurance. 


(b)
If the Premises shall be damaged by fire or other casualty, but not so as to prevent Tenant from conducting or partially conducting its business for the Intended Uses, Landlord shall cause the damage (except for Tenant’s personal property specified in the first sentence of Section 13(b)) to be repaired with reasonable promptness and, if not repaired sufficiently to avoid materially impacting the operations of the Tenant within ten (10) days, there shall be an abatement of Base Rent and Operating Costs in proportion to the portion to the material impact to the operations of the Tenant.  If the fire or other casualty causing damage to the Premises shall have been caused by the negligence of Tenant, or Tenant’s employees, agents or invitees, there shall be no abatement of rent, such damage shall be repaired by Landlord, and the amount paid for such repair shall be due from Tenant to Landlord with interest at the Default Rate from the dates of Landlord’s payments, unless Landlord is paid for such loss by insurance.


Section 17.

EMINENT DOMAIN


(a)
If any portion of the Premises shall be taken by right of eminent domain or shall be conveyed in lieu of any such taking, which shall materially impact the operations of the Tenant, then this Lease, at the option of either Landlord or Tenant exercised by either party giving written notice to the other of such termination within thirty (30) days after such taking or conveyance, shall forthwith cease and terminate and the Base Rent, Operating Costs and all other sums payable hereunder shall be duly apportioned as of the date of such taking or conveyance.  Tenant thereupon shall surrender to Landlord the Premises and all interest therein under this Lease and Landlord may re-enter and take possession of the Premises and remove Tenant therefrom.  If neither party exercises the option to terminate this Lease, Landlord shall make an equitable adjustment of the Base Rent and Operating Costs payable by Tenant based upon the extent of the impact upon the operations of the Tenant.


(b)
In the event of any taking or conveyance described above, Landlord shall receive the entire award or consideration for the lands and improvements so taken and Tenant hereby waives all claims against Landlord and assigns to Landlord all claims against the condemnor for or on account of or incident to such taking or conveyance, except that Tenant may separately claim and recover from the condemnor, the value of any personal property of Tenant which Tenant was entitled to remove pursuant to this Lease, as well as relocation expenses provided that such claim and recovery shall not reduce the amount of damages otherwise payable by the condemnor to Landlord.


Section 18.

INJURY TO PERSON OR PROPERTY


(a)
Subject to Sections 18(b) and 19(a), Landlord hereby agrees to indemnify, defend and hold harmless Tenant from and against any and all demands, claims, causes of action, liabilities or judgments and any and all expenses (including, without limitation, reasonable attorney fees) incurred by Tenant, arising from (i) the gross negligence of Landlord, its employees, or agents; or (ii) Landlord’s breach of its obligations under this Lease.


(b)
Tenant shall neither hold nor attempt to hold Landlord or Landlord’s employees or agents liable for, and subject to Section 19(a), Tenant shall hold harmless and indemnify Landlord and Landlord’s employees or agents from and against, any and all demands, claims, causes of action, liabilities, or judgments, and any and all expenses (including, without limitation, reasonable attorney’s fees) reasonably incurred by Landlord in investigating and resisting the same, arising from any of the following:



(i)
Any injury or damage to the person or property of Tenant or to any other person rightfully on the Premises for any purpose whatsoever, to the extent the injury or damage is caused by the neglect or fault of Tenant or Tenant’s employees, agents or invitees, or to the extent such injuries are the result of Tenant’s violation of laws or ordinances, governmental orders of any kind, or of the provisions of this Lease;



(ii)
Any injury or damage of any nature suffered by Tenant or Tenant’s employees, agents or invitees to the extent the injury or damage is caused by the loss or destruction by any person of furniture, inventory, valuables, files, software, or any other intellectual property or any other property kept or stored on the Premises; and



(iii)
Any injury or damage not specified above to the person or property of Tenant, or Tenant’s employees, agents or invitees, to the extent the injury or damage is caused by any reason other than the gross negligence of Landlord or Landlord’s employees or agents, or breach of this Lease by Landlord, including, but not limited to any injury or damage resulting from fire, explosion, falling plaster or glass, steam, gas, electricity, water, rain or snow or leaks from any part of the Building, or from the pipes, appliances or plumbing works or from the roof, street, subsurface or from any other place or by dampness. 


Section 19.

TENANT’S INSURANCE  


(a)
At all times during the Term of this Lease, Tenant shall, at its own expense, maintain (i) public liability insurance for claims for personal injury or death and property damage with limits of not less than $5,000,000.00 combined single limit of liability; (ii) fire and extended coverage insurance on all property described in the first sentence of Section 13(b) to the extent of at least 90 percent of their insurable value.  All such policies shall name Landlord as an additional insured and shall be with insurance companies and on forms reasonably satisfactory to Landlord.  Tenant shall, prior to Commencement Date and thereafter at Landlord’s request, furnish Landlord with certificates of all insurance to be maintained by Tenant and with evidence of payment of the premiums thereon.  All such policies shall contain, to the extent available in the insurance market, a clause or endorsement to the effect that they may not be terminated or amended during the Term of this Lease except after thirty days’ written notice thereof to Landlord.  All insurance policies maintained by or on behalf of Tenant with respect to the Premises shall include a waiver of subrogation against Landlord on the part of the respective insurance carriers and Tenant hereby releases Landlord, to the extent of the Tenant’s insurance coverage (or coverage that would have been available had Tenant maintained the insurance required to be carried by Tenant under this Lease), from any and all liability for any loss or damage covered by such insurance which may be inflicted upon the property of Tenant even if such loss or damage shall be brought about by the fault or negligence of Landlord, its agents or employees.


(b)
Tenant shall not use or suffer or permit any other firm or person to use the Premises for any hazardous purpose or in any manner that will violate, suspend, void, make inoperative or increase the rate of any policies of insurance of any kind at any time carried by Landlord upon the Premises and the Building, fixtures and property therein.  Tenant at Tenant’s sole expense shall comply with all rules, orders, regulations or requirements of the board of fire underwriters, or any other similar body, having jurisdiction over the Premises.  Any increase in the cost of any insurance carried by Landlord attributable to Tenant’s activities on the Premises or Tenant’s failure to perform and observe Tenant’s obligations and covenants hereunder shall be borne by Tenant and payable to Landlord, from time to time, on demand.


Section 20

LANDLORD’S INSURANCE


At all times during the Term of this Lease, Landlord may maintain public liability insurance for claims for personal liability or death and property damage with limits acceptable to Landlord.  Landlord, with respect to all structures and improvements on the Premises, including leasehold improvements, shall, during the Term of this Lease, carry full and adequate insurance under a so-called all-risk policy, which may include but not be limited to coverage for boiler and machinery, accidental and direct physical loss.  Landlord’s insurance may also include rental value insurance for the protection of Landlord, which insurance shall provide for payment of net rental and other charges due hereunder for a minimum period of one (1) year following a casualty, such policy providing that payments will be made to Landlord regardless of whether this Lease is terminated as a result of such casualty. The cost of insurance set forth in this Section 20 to the extent obtained by Landlord, shall be part of the Operating Cost.  Other insurance obtained by Landlord with less coverage or less limits shall also be an Operating Cost.  


Section 21.

UTILITY SERVICES 


(a)
Tenant covenants and agrees that at all times its use of electric current shall never exceed the capacity of any wiring installation in or to the Premises.


(b)
Landlord shall not be liable to Tenant or any other person, for direct or consequential damage, or otherwise, for discontinuance of any service (e.g. hot and cold running water, electric current, heating and air conditioning) unless Landlord is required to provide the service hereunder and negligently fails to do so.  To the extent that Landlord is required to provide any such service, Landlord reserves the right temporarily to discontinue such services, or any of them, at such times as may be necessary by reason of accident, unavailability of employees, repairs, alterations or improvements, strikes, lockouts, riots, acts of God, governmental preemption in connection with a national or local emergency, any rule, order or regulation of any governmental agency, conditions of supply and demand, Landlord’s compliance with any mandatory governmental energy conservation or environmental protection program or any other happening beyond the control of Landlord.  Landlord shall not be liable for damages to person or property or for injury to, or interruption of, business for any discontinuance permitted under this Section 21, nor shall such discontinuance in any way be construed as an eviction of Tenant or cause an abatement of rent or operate to release Tenant from any of Tenant’s obligations hereunder.


Section 22.

ASSIGNMENT AND SUBLETTING


Tenant shall not assign this Lease or any interest herein or sublet all or any part of the Premises, or suffer or permit the Premises or any part thereof to be occupied by others, without the prior written consent of Landlord in each instance, which consent shall not be unreasonably withheld, conditioned or delayed.  Any such attempted assignment, subletting, or occupancy without Landlord’s prior written consent shall be void and shall confer no rights whatsoever on any party.  Tenant will notify Landlord in writing of any interest in this Lease which Tenant wishes to assign or any portion of the Premises which Tenant wishes to sublet or permit others to occupy which notice shall specify the terms and conditions of such transaction and shall be accompanied by such information as Landlord may reasonably require with respect to the proposed assignee, sublessee or occupant.  Upon receipt of such notice and information, Landlord shall have the right in its discretion, exercised in a commercially reasonable manner, to either:



(i)
Consent to such assignment, subletting or occupancy in which event 75% of any rent or other consideration realized by Tenant under any such assignment, subletting or occupancy in excess of the Base Rent and other sums payable hereunder reasonably attributable to the space subject to the assignment, subletting or occupancy arrangement, after amortization of the reasonable costs incurred by Tenant for leasing commissions and leasehold improvements in connection with such assignment, subletting or occupancy over the term of such assignment, subletting or occupancy, shall be paid to Landlord by Tenant; or



(ii)
Refuse to consent to such assignment, subletting or occupancy setting forth its reasons for such refusal in writing.

If Landlord does not deliver written notice as to Landlord’s election of one of the options referred to above within fifteen (15) days after its receipt of the notice and information from Tenant, Landlord shall be deemed to have consented to the proposed assignment, subletting or occupancy.  If this Lease or any interest herein is assigned, or if the Premises or any part thereof be sublet or occupied by anybody other than Tenant, with or without the consent of Landlord having first been obtained, Landlord may, after default by Tenant, collect rent from the assignee, subtenant or occupant, and apply the net amount collected to the Base Rent and other sums due hereunder, but no collection shall be deemed a waiver of this covenant, or the acceptance of the assignee, subtenant or occupancy as the tenant hereof or a release of Tenant from the further performance by Tenant of covenants on the part of Tenant contained in this Lease.  The consent by Landlord to an assignment, subletting, or occupancy arrangement shall not relieve Tenant from primary liability hereunder or from the obligation to obtain the express consent in writing of Landlord to any further assignment, subletting, or occupancy arrangement.


Section 23.

END OF TERM


Upon the expiration or other termination of the Term of this Lease, Tenant shall promptly quit and surrender to Landlord the Premises broom-clean, in good order and condition, ordinary wear, condemnation, and casualty excepted, and Tenant shall remove all of its movable furniture and other effects and such alterations, additions and improvements as Landlord shall require Tenant to remove pursuant to Section 13.  All movable furniture and other effects and alterations, additions and improvements not so removed shall conclusively be deemed to have been abandoned and may be appropriated, sold, stored, destroyed or otherwise disposed of by Landlord without notice to Tenant or any other person and without obligation to account therefor; and Tenant shall pay Landlord all reasonable expenses incurred in connection with such property, including, but not limited to, the cost of repairing any damage to the Building or Premises caused by removal of such property.  Tenant’s obligation to observe or perform this covenant shall survive the expiration or other termination of this Lease, provided that Landlord gives Tenant notice of such obligation within one year of the termination of this Lease.  Upon expiration or other termination of this Lease all of Tenant’s rights under the Lease shall terminate, including but not limited to any options.


Section 24.

HOLDOVER


If Tenant or any party claiming through or under Tenant shall remain or continue to be in possession of the Premises or any part thereof after the termination of this Lease, and Landlord continues to accept rent payments, Tenant or such party or both shall be deemed to be a month to month tenant of the Premises on all the terms and conditions of this Lease, except that the Base Rent shall be 150% of the amount of the Base Rent for the final Lease Year.  Nothing herein contained shall be construed to limit Landlord’s right to obtain possession of the Premises upon termination of this Lease by unlawful detainer proceedings or otherwise in the event that Landlord does not continue to accept rent payments after termination of this Lease.


Section 25.

SUBORDINATION, ATTORNMENT AND NON-DISTURBANCE


(a)
This Lease is subordinate to all first mortgages, first trust indentures and first deeds of trust which may now or hereafter affect all or any portion of the Premises and to all renewals, modifications, consolidations, replacements and extensions thereof.  This clause shall be self-operative and no further instrument or subordination shall be required in order to effectuate it.  Tenant covenants and agrees nevertheless, to execute and deliver promptly any certificate or other assurance in confirmation of such subordination reasonably requested by any mortgagee.


(b)
Tenant agrees that in the event any proceedings are brought for the foreclosure of any mortgage to which this Lease is subordinate, Tenant will attorn to the purchaser at any such foreclosure sale and will recognize such purchaser as its landlord under this Lease.  Any attornment to a purchaser pursuant to this Section 25 shall occur automatically, but Tenant shall on request by and without cost to Landlord or any purchaser execute and deliver any reasonable instruments evidencing such attornment.


(c)
Notwithstanding the foregoing, no subordination or attornment pursuant to the provisions of this Section 25 shall be effective unless such party has legally bound itself to Tenant that this Lease and Tenant’s rights hereunder shall continue undisturbed while Tenant is not in default hereunder; except that party shall not be:



(i)
Liable for any act or omission of any prior Landlord; or



(ii)
Subject to any offsets or defenses which Tenant might have against any prior Landlord; or



(iii)
Bound by any Base Rent which Tenant might have paid for more than one month in advance to any prior Landlord.


Section 26.

STATEMENT OF PERFORMANCE

(a) Each party agrees at any time and from time to time, to execute and deliver to the other, within twenty (20) days following a written request therefor, a statement in writing certifying that this Lease is in full force and effect, and unmodified (or specifying any modifications), that the requesting party is not in default hereunder (or specifying any alleged defaults by the requesting party), and any further information about this Lease or the Premises which the requesting party may reasonably request.  Each party understands that prospective purchasers, and mortgagees of the Building and prospective assignees of this Lease or prospective subleases or occupants of the Building will rely on such certificates.  Any failure by either party to respond to a request within twenty (20) days after receipt of the request shall constitute an admission that the matters set forth in the requested certificate are true.

(b) From time to time, within twenty (20) days of a request by Landlord, Tenant shall provide to Landlord, (i) copies of its financial statements (audited, if available) for the most recent fiscal year, (ii) the most recent tax returns filed by Tenant, and (iii) year to date financial statements from the date of the end of the most recent fiscal year.  Landlord shall hold such financial information in confidence but may share it with lenders, prospective lenders, and prospective purchasers that similarly agree to hold such financial information in confidence.


Section 27.
  SIGNS


Tenant shall not install, inscribe, paint or otherwise attach any sign, advertisement or notice on any part of the outside of the Premises or the Building or to any part of the inside of the Building which is visible from outside of the Premises or in the halls, lobbies, windows or elevator banks of the Building that violates the requirements of any governmental authority having jurisdiction over the Premises or the covenants, restrictions, or agreements of record.  Tenant shall, at Tenant’s expense, maintain all signs (including those currently on the Premises and those that may be installed by Tenant) and shall, on the expiration or earlier termination of this Lease, and at Tenant’s expense, remove all signs installed by Tenant and repair any damage caused by such removal.  


Section 28.

INDEMNITY; WAIVER


(a)
Tenant shall indemnify and hold Landlord harmless from any and all demands, claims, causes of action, liabilities, judgments, fines and expenses (including, without limitation, reasonable attorney’s fees) incurred or suffered by Landlord by reason of any breach of this Lease (beyond applicable grace and cure periods) by Tenant or Tenant’s employees, agents or invitees of any covenant or provision of this Lease.


(b)
Landlord has no knowledge or notice of any present violations of applicable federal, state, or local laws and regulations related to toxic hazardous waste and hereby agrees to indemnify and hold harmless Tenant from liability for any such hazardous waste existing prior to the Commencement Date.  The Tenant shall comply with all applicable federal, state, and local laws and regulations, including but not limited to the Federal Water Pollution Control Act, 33 U.S.C. §1251, et seq., the Oil Pollution Act, 33 U.S.C. §2701 et seq., the Clean Air Act, 42 U.S.C. §7401, et seq., the Resource Conservation and Recovery Act, 42 U.S.C. §6901, et seq., and the Comprehensive Environmental Response, Control, and Liability Act, 42 U.S.C. §9601, et seq., as subsequently amended.  Landlord shall indemnify, defend, and hold Tenant harmless with respect to any hazardous materials or toxic substances on the Premises prior to the Commencement Date, except for those arising from acts or omissions of Tenant, its agents, contractors or invitees and Tenant shall indemnify, defend, and hold Landlord harmless with respect to any hazardous materials or toxic substances on the Premises subsequent to the Commencement Date, except for those arising from acts or omissions of Landlord, its agents, contractors or invitees.


(c)
The Tenant’s indemnification of the Landlord shall also include any damages to life or property arising from the Tenant’s occupancy or use of land, property, and other interest of the Landlord.  The Landlord has no duty to inspect the Premises or to warn of hazards and, if the Landlord does inspect the area, it shall incur no additional duty nor liability for identified or non-identified hazards.  This covenant may be enforced by the Landlord in a court of competent jurisdiction.  This, and all other Tenant indemnifications of Landlord and Landlord indemnifications of Tenant under this Lease, shall survive the expiration or termination of this Lease.


(d)
LANDLORD AND TENANT HEREBY MUTUALLY WAIVE TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM BROUGHT BY EITHER OF THEM AGAINST THE OTHER ON ANY MATTERS WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS LEASE, THE RELATIONSHIP OF LANDLORD AND TENANT, TENANT’S USE OR OCCUPANCY OF THE PREMISES, OR ANY CLAIM OF INJURY OR DAMAGE, OTHER THAN CLAIMS FOR PERSONAL INJURY OR DEATH.

Section 29.

CONTINGENT OPTION TO LEASE REMAINDER OF LOT 2

(a)
Contingent Option.  If at any time during the first six (6) Lease Years of the Term, the current owner of said property proposes to sell or lease the portion of Lot 2, Block 1, Replat C, BOULDER TECH CENTER, County of Boulder, State of Colorado not included in the Premises (the “Remainder of Lot 2”) after the current owner of said property receives a bona fide offer from a third party it proposes to accept, the current owner of said property shall first make a written offer to add the Remainder of Lot 2 to the Premises under this Lease in consideration of increasing the Base Rent by the “Initial Remainder of Lot 2 Base Rent” (defined below).  The Initial Remainder of Lot 2 Base Rent shall equal eight percent (8%) of the “Value of the Remainder of Lot 2” per year.  The “Value of the Remainder of Lot 2” shall vary depending upon the time the offer is made.  If the offer is made during the first Lease Year, the Value of the Remainder of Lot 2 Base Rent shall equal $10.00 per square foot of the land included in the Remainder of Lot 2.  The Value of the Remainder of Lot 2 shall increase each Lease Year by 3% of the Value of the Remainder of Lot 2 in effect for the previous Lease Year.  After the Initial Remainder of Lot 2 Base Rent is added to Base Rent, it shall just be part of the Base Rent and the Base Rent (that includes the Remainder of Lot 2 Base Rent) shall continue to increase each Lease Year as set forth in Section 4(e).  

(b)
Acceptance of Offer.  The Tenant shall have the option for a period of twenty-one (21) calendar days after receipt of a written offer from the current owner of said property to elect to add the Remainder of Lot 2 to the Premises as set forth in the offer.  To exercise this option, the Tenant shall give written notice to the current owner of said property within said twenty-one (21) day period of Tenant’s acceptance of the current owner of said property’s offer.  Upon exercise of the option, the Remainder of Lot 2 shall be added to the Premises and Tenant shall begin paying the increased Base Rent.  All expenses and other costs involving the Remainder of Lot 2 shall become part of the Operating Cost from and after the date of Tenant’s exercise of the option to the extent such expenses and costs would constitute part of the Operating Cost if the Remainder of Lot 2 were included in the Premises.

(c)
Failure to Accept Offer.  If Tenant does not elect to exercise its option to lease the Remainder of Lot 2 in accordance with Section 29(b) above, then Tenant’s option shall thereupon terminate.  In any event, Tenant’s option shall terminate at the end of the sixth (6th) Lease Year or the earlier termination of this Lease.

(d)
Other Lease Changes Upon Acceptance of Offer.  Upon Tenant’s acceptance of the offer, the Term of this Lease shall be extended so that the Term ends twenty years after the acceptance of the offer.  After Tenant’s acceptance of the offer, the current owner of said property shall expand the Building or build a new building on the Premises (as expanded).  Such expanded Building or new building will be to plans and specifications as agreed by the current owner of said property and Tenant within the following guidelines: (i) the plans and specifications must conform to all zoning and all applicable building restrictions of all governmental entities and all subdivision requirements, (ii) the current owner of said property cost of construction (including both hard and soft costs) shall not exceed three (3) times the Value of the Remainder of Lot 2 (but Tenant may commit to pay any excess as tenant improvements), and (iii) the current owner of said property building obligations will be core and shell only, similar to the current owner of said property’s Work on the initial Building as provided in Section 10(a).  In order to satisfy its duties under this Section 29(d) the current owner of said property shall use its own funds at least up to the Value of the Remainder of Lot 2 and shall borrow the remainder of the current owner of said property construction costs (both hard costs and soft costs).  Upon substantial completion of the work agreed to be performed by the current owner of said property on the new building or expanded Building (except for work that cannot be completed until after the tenant improvements are constructed), the Base Rent shall again increase.  The increase in annual Base Rent shall equal the sum of the first twelve monthly payments of the additional loan borrowed by the current owner of said property to complete the work that it agrees to perform under this Section 29(d).  Thereafter the Base Rent, as increased shall continue to increase as provided in Section 4(e).


Section 30.

TENANT’S DEFAULT


The following shall constitute defaults of Tenant hereunder:


(a)
Tenant shall fail to pay when due any installment of Base Rent or any other sum payable by Tenant under terms of this Lease, and Tenant shall fail to remedy such failure within five (5) days after Landlord shall have given Tenant written notice specifying such failure;


(b)
Tenant shall neglect or fail to perform or observe any of the covenants herein contained on Tenant’s part to be performed or observed and Tenant shall fail to remedy such default within thirty (30) days after Landlord shall have given to Tenant written notice specifying such neglect or failure (or within such period, if any, as may be reasonably required to cure such default if it is of such nature that it cannot be cured within such thirty-day period and Tenant proceeds with reasonable diligence thereafter to cure such default);


(c)
This Lease or the Premises or any part thereof shall be taken upon execution or by other process of law directed against Tenant, or shall be taken upon or subject to any attachment at the instance of any creditor of or claimant against Tenant, and such, attachment shall not be discharged or disposed of within ninety (90) days after the levy thereof;


(d)
Notwithstanding the limitations of Landlord’s right to access the Premises as outlined in Section 12 herein, Tenant shall lock the Premises so as to prevent the entry therein of Landlord or Landlord’s representatives as permitted by the terms of this Lease and the same is not corrected within five (5) days of written notice by Landlord to Tenant;


(e)
Tenant shall:



(i)
Make an assignment of all or a substantial part of Tenant’s property for the benefit of creditors;



(ii)
Apply for or consent to or acquiesce in the appointment of a receiver, trustee or liquidator of Tenant or of all or a substantial part of Tenant’s property or of the Premises or of Tenant’s interest in this Lease; or



(iii)
File a voluntary petition in bankruptcy or a petition or an answer seeking reorganization under any bankruptcy or insolvency law or an arrangement with creditors, or take advantage of any insolvency law or file an answer admitting the material allegations of a petition filed against Tenant in any bankruptcy, reorganization or insolvency proceedings; 


(f)
The entry of a court order, judgment or decree without the application, approval or consent of Tenant, approving a petition seeking reorganization of Tenant under any bankruptcy or insolvency law or appointing a receiver, trustee or liquidator of Tenant or of all or a substantial part of Tenant’s property or of the Premises or of Tenant’s interest in this Lease, or adjudicating Tenant as bankrupt or insolvent, and such order, judgment or decree shall not be vacated, set aside or stayed within ninety (90) days from the date of entry;


(g)
The Guaranty guaranteeing the Tenant’s performance of this Lease (the “Guaranty”) or any other guaranty of this Lease at any time after its execution and delivery for any reason ceases to be in full force and effect or is declared to be null and void, or the validity or the enforceability thereof is contested by any party thereto, or any party thereto denies liability or obligation thereunder; or


(h)
Any guarantor of this Lease fails to perform any action required by the Guaranty or becomes subject to an “order for relief” within the meaning of the United States Bankruptcy Code or files a petition in bankruptcy.


Section 31.

REMEDIES


If Tenant shall default under this Lease as set forth in Section 30, Landlord shall have the following rights and remedies in addition to all other remedies at law or equity, and none of the following, whether or not exercised by Landlord, shall preclude the exercise of any other right or remedy whether herein set forth or existing at law or equity:


(a)
Landlord shall have the right to terminate this Lease by giving Tenant notice in writing, and upon the giving of such notice, this Lease and the Term hereof as well as the right, title and interest of Tenant under this Lease (except as to Tenant’s liability) shall wholly cease and expire on the date specified in such notice in the same manner and with the same force and effect, as if such date were the expiration of the Term of this Lease without the necessity of re-entry or any other act on Landlord’s part.  Upon any termination of this Lease, Tenant shall quit and surrender to Landlord the Premises as set forth in Section 23.  If this Lease is terminated, Tenant shall remain liable to Landlord for all Base Rent accrued and unpaid and other sums due hereunder to the date of termination of this Lease.  Landlord shall also be entitled to recover from Tenant the worth at the time of such termination, the excess, if any, of the amount of Base Rent and other amounts payable hereunder reserved in this Lease for the balance of the Term of this Lease over the then reasonable rental value of the Premises for the same period (which rents and values shall be calculated using a discount rate of five percent (5%)).


(b)
To the extent permitted in accordance with applicable law, Landlord may without demand or notice, re-enter and take possession of the Premises or any part thereof, and repossess the same as of Landlord’s former estate and expel Tenant and those claiming through or under Tenant, and remove the effects of any and all such persons without breach of the peace without being deemed guilty of any manner of trespass and without prejudice to any remedies for arrears of rent or preceding breach of covenants.  Should landlord elect to re-enter as provided in this Section 31(b), or should Landlord take possession pursuant to legal proceedings or pursuant to any notice provided for by law, Landlord may, from time to time, without terminating this Lease, relet the Premises or any part thereof for such term or terms and at such rental or rentals, and upon such other conditions as Landlord may deem advisable, with the right to make alterations and repairs to the Premises.  No such re-entry or repossession of the Premises by Landlord shall be construed as an election on Landlord’s part to terminate this Lease unless a written notice of termination is given to Tenant by Landlord.  No such re-entry or repossession of the Premises shall relieve Tenant of its liability and obligation under this Lease, all of which shall survive such re-entry or repossession.  Upon the occurrence of such re-entry or repossession, Landlord shall be entitled to the amount of the monthly Base Rent, and any other sums, which would be payable hereunder if such re-entry or repossession had not occurred, less the net proceeds, if any, of any reletting of the Premises after deducting all of Landlord’s expenses in connection with such reletting, including but without limitation, all repossession costs, brokerage commissions, legal expenses, reasonable attorney’s fees, expenses of employees, alteration costs and expenses of preparation for such reletting.  Tenant shall pay such amount to Landlord on the days on which the Base Rent or any other sums due hereunder would have been payable hereunder if possession had not been retaken.  In no event shall Tenant be entitled to receive the excess, if any, of net rent collected by Landlord as a result of such reletting over the sums payable by Tenant to Landlord hereunder.


(c)
If Tenant shall default in making any payment required to be made by Tenant (other than payments of Base Rent) or shall default in performing any other obligations of Tenant under this Lease (after applicable grace and cure periods), Landlord may, but shall not be obligated to, make such payment or on behalf of Tenant, expend such sum as may be necessary to perform such obligation.  All sums so expended by Landlord with interest thereon at the Default Rate shall be repaid by Tenant to Landlord as additional rent.  No such payment or expenditure by Landlord shall be deemed a waiver of Tenant’s default nor shall it affect any other remedy of Landlord by reason of such default.


If Tenant shall fail to pay by the seventh day of the month any installment of Base Rent and Operating Cost due on the first of the month (even if such failure is timely cured), Landlord may charge and Tenant shall pay upon demand interest thereon at the Default Rate from the first day of the month and a collection charge (in addition to any reasonable attorney’s fees incurred) equal to the greater of (i) $5,000.00 or (ii) five percent (5%) of the amount of said late payment.  If Tenant shall fail to pay when due any sum due under this Lease, other than Base Rent and Operating Cost due under on the first day of the month, (even if such failure is timely cured), Landlord may charge and the Tenant shall pay upon demand interest thereon at the Default Rate, and if any such amount is not paid within ten (10) days after written notice of delinquency, a collection charge (in addition to any reasonable attorney’s fees incurred) equal to five percent (5%) of the amount of said late payment.


Section 32.

LANDLORD’S DEFAULT  


If Landlord defaults in the performance of any of its obligations, covenants and warranties hereunder and such default continues for a period of thirty (30) days after written notice thereof to Landlord from Tenant specifying the nature of such default, or such additional period as Landlord may reasonably require to cure the same (except in an emergency that Landlord shall fail to cure immediately), Tenant may, at its option, cure the same on behalf of Landlord, whereupon the reasonable cost of such curing plus interest thereon at the Default Rate shall be immediately due and payable to Tenant from Landlord upon written demand therefor by Tenant.  


Section 33.

LANDLORD’S WARRANTIES


Landlord represents, covenants and warrants that (i) it has lawful title to the Premises and has full right, power and authority to enter into this Lease and (ii) that Landlord’s Work shall comply with all applicable laws, ordinances, regulations and other governmental authorities having jurisdiction thereof.  Landlord disclaims all other warranties, express or implied.


Section 34.

NO IMPLIED SURRENDER OR WAIVER


The failure of either party to seek redress for violation of, or to insist upon the strict performance of, any covenant or condition of this Lease shall not prevent a subsequent act, which would have originally constituted a violation, from having all the force and effect of an original violation.  The receipt by either party of any sums due hereunder with knowledge of the breach of any covenant of this Lease shall not be deemed a waiver of such breach.  Except as set forth in this Lease, no provisions of this Lease shall be deemed to have been waived by either party hereto unless such waiver is in writing signed by such party.  No act or thing done by Landlord or Landlord’s agents during the Term of this Lease shall be deemed an acceptance of a surrender of the Premises, and no agreement to accept such surrender shall be valid unless in writing signed by Landlord.  No employees of Landlord or of Landlord’s agents shall have any power to accept the keys of the Premises prior to the termination of this Lease.  The delivery of keys to any employee of Landlord, or of Landlord’s agents, shall not operate as a termination of this Lease or a surrender of the Premises.  No payment by one party, or receipt by the other party, of a lesser amount than any sums due hereunder, shall be deemed to be other than on account of the earliest stipulated amount, nor shall any endorsement or statement on any check or any letter accompanying any check or payment as rent be deemed an accord and satisfaction, and the receiving party may accept such check or payment without prejudice to such party’s right to recover the balance of such amount or pursue any other remedy available to such party.  Further, in the event any costs or expenses (including attorney fees) are to be reimbursed by one party to the other, such expenses shall be reasonable in amount and the incurring of such expenses shall be reasonable.  In the event either party commences litigation in order to enforce its rights under this Lease or as a result of a default by the other party, the losing party shall pay the reasonable attorney fees and expenses incurred by the prevailing party.


Section 35.

TIME IS OF THE ESSENCE


Time is of the essence hereof.


Section 36.

PAYMENTS AFTER TERMINATION


No payment of money by Tenant to Landlord after the termination of this Lease, in any manner, or after the giving of any notice (other than a demand for payment of money) by Landlord to Tenant, shall reinstate, continue, or extend the Term of this Lease or make ineffective any notice given to Tenant prior to the payment of such money.  After the service of notice or the commencement of a suit or after final judgment granting Landlord possession of the Premises, Landlord may receive and collect any sums due hereunder, and the payment of such sums shall not make ineffective any notice, or in any manner affect any pending suit or any judgment theretofore obtained.


Section 37.

NO REPRESENTATIONS; ENTIRE AGREEMENT


Landlord, Tenant and their respective agents have made no representations, warranties, agreements or promises with respect to the Premises except such as are expressed herein.  The entire contract of the parties is contained herein, and there are no promises, agreements, representations, warranties, conditions or understandings, either oral or written, between them, other than as are herein set forth.


Section 38.

BROKERAGE


Each party represents and warrants that except for Paul Kresge Vista Commercial Advisors, Inc. and Multiprop, Inc., it has dealt only with Landlord or Tenant, respectively, in connection with this Lease. 


Section 39.

NOTICE


Any notice, demand or communications concerning the Lease by Landlord to Tenant shall be in writing and shall be deemed sufficiently given or rendered if delivered personally to Tenant or any of its managers or officers, or three days after having been sent by United States certified or registered mail, return receipt requested, postage prepaid, or one (1) business day after having been sent by a nationally recognized overnight delivery service, addressed to Tenant at _______________________ or, after the Tenant commences business operations at the Premises.  Any notice, demand or communication concerning this Lease by Tenant to Landlord shall be in writing and must be served by certified or registered United States mail, postage prepaid, or sent by a nationally recognized overnight delivery service, addressed to Landlord at 6676 Gunpark Drive, Suite D, Boulder, CO 80301.  Either party shall have the right to designate in writing, served as above, a different address to which any notice, demand or communication is to be mailed. 


Section 40.

AMENDMENT OR MODIFICATION


Except as herein otherwise provided, no amendment, alteration, modification of or addition to this Lease shall be valid or binding unless expressed in writing and signed by the party or parties to be bound thereby.


Section 41.

DEFINITION OF LANDLORD


The term “Landlord” as used in this Lease, so far as covenants or obligations on the part of Landlord are concerned, shall be limited to mean and include only the owner or owners at the time in question of the Premises.  In the event that the interest of the Landlord herein named in the Premises is transferred, whether by sale, lease or sublease, foreclosure, or otherwise, the named Landlord shall be and hereby is entirely freed and relieved of all covenants and obligations of Landlord hereunder, and it shall be deemed and construed without further agreement between the parties or their successors in interest, or between the parties and any such transferee that such transferee has assumed and agreed to carry out any and all covenants and obligations of the named Landlord, whether accruing before or after the transfer, and is the Landlord hereunder.


Section 42.

SEVERABILITY


If any clause or provision of this Lease is illegal, invalid or unenforceable under present or future laws effective during the Term of this Lease, then and in that event, it is the intention of the parties hereto that the remainder of this Lease shall not be affected thereby.  It is also the intention of the parties to this Lease that in lieu of each clause or provision of this Lease that is illegal, invalid or unenforceable, there be added as a part of this Lease a clause or provision as similar in terms to such illegal, invalid or unenforceable clause or provision as may be possible and be legal, valid and enforceable.


Section 43.

CAPTIONS; GENDER AND NUMBER


The caption of each Section is added as a matter of convenience only and shall be considered of no effect in the construction of any provision or provisions of this Lease.  The term “Tenant” herein, or any pronoun used in place thereof, shall include the masculine, feminine, singular, plural, individuals, partnerships, corporations or other entities where applicable.


Section 44.

SUCCESSORS, ASSIGNS


The covenants, conditions and agreements contained in this Lease shall bind and inure to the benefit of Landlord and Tenant and their respective heirs, distributees, executors, administrators, successors and assigns.


Section 45.

GOVERNING LAW


This Lease shall be governed by and interpreted in accordance with the laws of the State of Colorado.


Section 46.

MEMORANDUM


This Lease shall not be recorded, but Landlord and Tenant shall execute and record, at Tenant’s option and expense, a memorandum of this Lease in the office of the Boulder County Clerk and Recorder.


Section 47.

SECURITY DEPOSIT


Tenant shall keep on deposit with Landlord at all times after the date hereof to the termination of this Lease, the Security Deposit as security for the payment by Tenant of the Base Rent and any other sums due under this Lease and for the faithful performance of all the terms, conditions and covenants of this Lease.  If, at any time during the Term of this Lease Tenant shall be in default in the performance of any provision of this Lease, Landlord may, but shall not be required to, use the Security Deposit or so much thereof as necessary, in payment of any Base Rent or any other sums due under this Lease in default, in reimbursement of any expense or expenditure incurred by Landlord or in payment of the damages incurred by Landlord by reason of Tenant's default.  In such event, Tenant shall, on written demand of Landlord, forthwith remit to Landlord a sufficient amount in cash to restore the Security Deposit to its original amount.  In the event the Security Deposit has not been utilized as described above, the Security Deposit, or as much thereof as has not been utilized for such purposes, shall be refunded to Tenant within sixty (60) days of the end of the Term, upon full performance of this Lease by Tenant.  Landlord shall have the right to commingle the Security Deposit with other funds of Landlord.  Landlord shall deliver the Security Deposit to the purchaser of Landlord's interest in the Premises in the event such interest be sold, and thereupon, Landlord shall be discharged from further liability with respect to the Security Deposit.  Notwithstanding the above provisions of this Section 47, if claims of Landlord exceed the Security Deposit, Tenant shall remain liable for the balance of such claims.  Tenant shall not assign or encumber or attempt to assign or encumber the Security Deposit provided for herein except that Tenant may assign such deposit in the event of a permitted assignment of Tenant's entire interest in this Lease.


Section 48:
LENDERS PROTECTION CLAUSE


Tenant agrees to give each holder of a mortgage, deed of trust or other encumbrance secured by the Premises, by certified or registered mail, or nationally recognized overnight delivery service, a copy of any notice of default served upon the Landlord, provided that prior to such notice Tenant has been notified in writing of the address of such holder.  Tenant further agrees that all of such holders shall have thirty (30) days within which to cure such default or if such default cannot be cured within that time, then in such additional time as may be necessary if within such thirty (30) days, such holder has commenced and is diligently pursuing, the remedies necessary to cure such default (including, but not limited to, commencement of foreclosure proceedings, if necessary, to effect such cure) in which event this Lease shall not be terminated while such remedies are being so diligently pursued.  The preceding sentence is not intended to alter or delay any rights the Tenant may have hereunder or by law, except to prohibit any Tenant right to terminate this Lease until the notice and cure opportunity set forth in the preceding sentence have been given.

EXECUTED as of the date first set forth above.
























XECUTED as of the .





LANDLORD





ONE BTC  LLC, a Colorado limited liability company





By:














Donald W. Unkefer, Jr., General Manager





TENANT





SPARK FUN ELECTRONICS INC., a Colorado corporation





By:














Nathan Seidle, President

EXHIBIT A

(Legal Description and Drawing of the Premises)

EXHIBIT B

(Landlord’s Work)
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