Key Provisions of a Manufacturing and Supply Agreement

NAPM: Advanced Contract Drafting and Negotiation Workshop
Thursday, September 18, 2014

1. RECITALS/DEFINITIONS/PARTIES
a. Define the Parties (e.g. Buyer and Seller)
b. Define the Effective Date of the Agreement
c.  Define the Product(s) being manufactured, supplied and/or purchased
d. Define any other terms that are important (e.g. “Exclusive”)

2. PRODUCT MANUFACTURE AND SUPPLY
a. Manufacture and Purchase
i. Spell out what is to be manufactured, supplied and/or purchased, including any relevant limitations as it
pertains to the parties and such action is subject to the terms and conditions of the Agreement
b.  Ownership of Intellectual Property; Licensing
i. Address any relevant intellectual property rights related to the Product(s), including who owns which IP rights
ii. Address how the licensing of such intellectual property rights is needed to commence the Agreement
¢.  Ownership and Use of Tooling
i. Address who owns the tools and other devises needed to commence the manufacturing/supply process of the
Product(s)
ii. Address the scope of use, limitations, permissions and other relevant information that govern such use

3. TERM
a. |Initial Term
i. How long is the Agreement?
ii. When does the Agreement start running?
1. Upon the Effective Date?
2. Upon “Acceptance” of the products?
3. After inspection of the Product(s)?
b.  Extension; Renewal Terms
i. Isthe Agreement renewable?
ii. Does the Agreement extend automatically?
iii. Is written notice needed for any extensions or renewals?

4. MANUFACTURING PROCEDURES
a. Specifications
i.  What are the rules governing the manufacturing and supply of the Product(s)?
ii. Are these rules in written form and accessible to both parties?
iii. What type of notice is required if the Specifications are changed in any way?
b. Access to Facilities
i. Can one party enter the facilities of the other party in order to ensure the manufacturing process is being
handled appropriately?
ii. What are the scope and limitations of such access?
c. Rejected Products
i. How are Product(s) to be rejected? What type of notice is needed if the Product(s) are to be rejected? What
type of inspection of the Product(s) is allowed? How long is such inspection?
ii. What happens when a Product is property rejected?

5. PURCHASE ORDERS
a. Are Products to be ordered on an ongoing basis? If so, will separate POs be needed for each order of Product(s)?
b. How are such Purchase Orders to be completed? What are the shipping dates, delivery dates and other timelines, etc.?
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6. PRICE AND PAYMENT

a.

b.

What is the Purchase Price of the Product(s)? Is the Purchase Price offset in any way? Are taxes included? Are the costs
of raw materials included?
What are the costs of late payments (e.g. interest, costs of collection, including attorneys’ fees)?

7. SHIPMENT, FREIGHT COSTS, RISK OF LOSS

a.
b.
c.

What are the shipping and fright costs?

How are the Product(s) delivered (e.g. F.0.B.)?

Who bears the risk of loss? Spell this out carefully, including how and when risk of loss might shift from one party to
another (e.g. upon delivery).

8. LIMITED WARRANTY; DISCLAIMER

a.

b.
c.

Consider what types of warranties and/or representations are included as well as those that are disclaimed? Some
relevant warranties include: (i) Merchantability and (ii) Fitness for a Particular Purpose

Consider what warranties are express or implied? Are implied warrantied disclaimed?

Consider how defects and workmanship related to the Product(s) are to be addressed. Are replacement parts/Product(s)
offered in the event of a defect or problem related to workmanship?

9. CONFIDENTIAL INFORMATION; INTELLECTUAL PROPERTY RIGHTS

a.

b.

Confidential Information
i. Define what information is “Confidential”
ii. What are the obligations of the parties regarding Confidential Information?
Intellectual Property Rights
i. Consider trademarks, trade names, trade secrets, copyrights and patents.
ii. Who owns such rights? What about modifications, adaptations, derivative works, etc.?
iii. If modifications are made to the Product(s), who owns the rights to such modified Product(s)? Are such
modifications to be considered a “work for hire” in which case they revert to the original owner?
iv. What representations and warranties are afforded?
1. Isit represented that the Product(s) are free from any current or pending claims of third parties
regarding intellectual property rights? Are there any foreseeable claims?
2. lIsitrepresented that the Product(s) do not misappropriate, infringe or otherwise violate the
intellectual property rights of a third party?

10. INDEMNIFICATION; LIMITATION OF LIABILITY

a.

b.

Indemnification
i. How and to what extent to the parties indemnify each other?
ii. Does this include officers, directors, employees, agents of the Parties?
ii. Is indemnification reciprocal between the Parties?
v. What are the conditions for indemnification to trigger (e.g. threat of a lawsuit)?
v. How does such indemnification relate to intellectual property rights (see above)?

vi. If any of the above representations or warranties turn out to be false, will that trigger indemnification?
Limitation of Liability

i. Are there any types of claims, damages or other causes of action for which one Party will not be liable to the
other Party? To a third party?
ii. Whatis the scope of such a limitation (i.e. does it cover tort, strict liability, contract)?
iii. Is this provision reciprocal (i.e. does it apply to both Parties)?

11. INSURANCE

a.
b.

~o oo
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What sort of policies must the parties maintain? Who and what is covered?
What are the limits of such policies? Consider:
i.  The limit for each “occurrence” triggering such insurance; and
ii. The total cap (umbrella) limit for all claims.
Must the parties provide each other with evidence (certificates) of such insurance policies?
Must the parties provide each other with evidence of payments of the policy?
Must the parties name each other as an “Interested Party” in the respective policies?
Is it a shared obligation, or is it one-sided and only one party carries insurance?
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12. TERMINATION
a. Are there any specified events where the agreement automatically terminates (e.g. incurable breach vs. material
breach)?
What is the timeline and notice required for termination?
. Is there any period where breaches can be “cured” before termination occurs?
d. What is the effect of termination? Consider ongoing payments, intellectual property rights, licenses, and so forth.

13. GENERAL/MISCELLANEOUS PROVISIONS

a. Force Majeure. What events (beyond the control of either Party) relieve the Parties of their respect obligations under the
Agreement? Consider such events as: war, floor, epidemic, civil unrest, tumult, etc.

b. Notices. What sort of notice is required (e.g. certified mail, overnight delivery with tracking)? What are the respective
addresses or other contact information of the Parties to where notice must be sent?

c. Entire Agreement (Merger Clause). Does this Agreement reflect the entire agreement of the Parties and supersede any
prior agreements (oral or written) between the parties? Are any exhibits, specimens, attachments, etc. to be included as
part of the Agreement?

d.  Amendments. May the Agreement be amended? If so, how? In writing, signed by both Parties?

e. Waiver. If one Party fails to enforce its rights under the Agreement, will that count as a waiver of such rights? Typically,
the Parties will agree to the opposite. If either Party fails to enforce its rights under the Agreement, it will not constitute as
a waiver of such rights or any other rights under the Agreement. Is this a reciprocal right between the Parties?

f.  Obligations of Third Parties. Does each party represent that its undertaking under this Agreement does not violate any of
its contractual obligations, express or implied, undertaken with any third party and that such party has the right and
authority to enter into this Agreement?

g. Assignment. May the Agreement be assigned or delegated in any way? If not, is the prior approval of the other Party
required for such assignment? Must such approval be in writing? Does non-assignment apply to both Parties?

h.  Governing Law; Venue. Under what laws will the agreement be interpreted and/or governed? What about conflicts of
laws? What is the venue for this Agreement? Does this include state and federal courts in that venue?

i.  Severability. If any part of the agreement is illegal or unenforceable, does that affect the rest of the Agreement?
Typically, the parties will agree that any such unenforceability or illegality will not invalidate the rest of the agreement.

j. Headings; Interpretation. Are the headings of the agreement meant solely for information purposes? Do the headings
affect the interpretation or enforcement of the agreement in any way? Typically, the parties will agree that the headings
do not affect the agreement.

k.  Counterparts. Can the Agreement be executed in multiple counterparts?

I.  Independent Contractor; Relationship of the Parties. Are the parties independent contractors to each other? Does this
Agreement create any sort of joint venture between the parties?

m. Remedies. What sort of remedies (e.g. injunctive relief, damages) are the parties entitled to under the Agreement?

n. Exclusivity. Is this a non-exclusive vs. exclusive relationship between the parties? Carefully consider this.

14. CLOSING RECITALS/WITNESSETH/SIGNATURES
a. The parties have caused this Agreement to be executed by their duly authorized officers.
b.  The parties understand they are entering a binding agreement.
c. The parties represent and warrant their signing parties can bind them to this Agreement.

15. EXHIBITS (if any)
a. Product(s): Spell out the Product(s) being manufactured and supplied in greater detail
b. Specifications: Spell out the specifications and other rules governing use, manufacture and supply of the Product(s)
c. Pricing: Spell out the pricing for such Product(s) in greater detail
i. Payment schedules?
ii. Interest rates (consider defaults)?

DISCLAIMER: The information on this checklist is for information purposes only. Schrager Legal PC and the Law
Office of Gary J. Van Domelen, L.L.C. disclaim any intent to provide legal advice to, or to form an attorney-client
relationship with, any person using this checklist. For legal advice, please contact us.
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