MEDICAID PLANNING WITH LIVING TRUSTS

As previously reported in the December issue of the Texas Elder Law Faxletter, the Texas Health and Human Services Commission (HHSC) issued a policy clarification memo which in effect, as of December 1, 2006, terminates the use of a living trusts as a planning device to avoid estate recovery against homesteads (other non-countable resources can still be placed into the trust to avoid estate recovery in Texas) of many Medicaid recipients.  Many planners previously used revocable living trusts in planning for avoidance of a claim by the state against the homestead after the death of the Medicaid recipient since the state of Texas presently only recovers against estate property that passes by probate. Since the living trust created would be revocable, there would be no transfer penalty creating Medicaid ineligibility. Furthermore, since the homestead was placed into the trust, it passed by the terms of the trust and not by will (and thus not by probate). As of December 1, 2006, any homestead property placed into a living trust will count as a resource (if the homestead is not in a trust, it will be exempt) for Medicaid applications filed after that date (it will also effect those already on Medicaid at the time of reassessment- but they will be given an opportunity to remove the home from the trust). 

As a result of this recent clarification memo, it is this author's opinion (which is untested in Texas at this time to my knowledge) that this creates a planning opportunity for the use of living trusts in limited situations. Although living trusts are no longer useful for estate recovery avoidance, the door seems to be opened for the use of living trusts when the following conditions are met: (1) the Medicaid applicant is married  and the spouse lives in the community (i.e., at home); (2) the couple has too much countable resources; (3) the protected resource cannot be expanded so that the community spouse can keep  more resources that the protected resource amount (the protected resource amount is the amount of resources the community spouse can keep which is determined by adding up the countable resources of the couple as of the first day of the first month of continuous institutionalization for 30 consecutive days- the maximum protected resource amount in year 2007 is $101,640, and the minimum protected resource amount is $20,238 - for further explanation of how the protected resource amount is determined see the November issue of the Texas Elder Law Faxletter archived the newsletter section of www.dallaselderlawyer.com ). The protected resource amount cannot be expanded if the couple's gross non-countable resource income (i.e., Social Security, pension, etc.) is above the minimum monthly maintenance needs allowance (presently $2541). This condition is not mandatory, but if the protected resource can be expanded there could be some retroactive coverage and the establishment of the trust would not be necessary; (4) the couple has a homestead (no limit as to value); and (5) the trust is established and the homestead is placed into the trust prior to the month of institutionalization. If all 5 of these conditions are met, then since the home is now treated as a countable resource the home can simply be deeded out of the trust to reduce the countable resources after institutionalization and thus there would be no need for "spend down" to the protected resource amount. This works best for couples with countable resources from approximately $25,000.00 to $200,000.00 (exclusive of homestead). For example, if a couple has $100,000.00 of countable  resources, plus a homestead worth $100,000 and non-countable resource income of $2800 per month and one spouse is ill but not institutionalized, then a living trust could be created thus increasing the countable resources from $100,000 to $200,000  which would increase the protected resource amount from $50,000 to $100,000. Then after institutionalization the homestead would be deeded out the trust and other methods for avoidance of estate recovery would be utilized (of course, those laws could also change in the future). Thus, the community would keep all $100,000 and the home and obtain Medicaid eligibility for the ill spouse.                  

There are other limited ways that a living trust can be utilized in connection with Medicaid planning, but such options were available prior to the recent prior clarification memo.   

