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as Buyer

Dated as of [DATE of Implementation Place Here]
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SOLAR ENERGY PURCHASE AGREEMENT

This Solar Energy Purchase Agreement (the “Agreement”) is made as of the date of the last signature hereto (the “Effective Date”), by and between {Successful Bidder} (“Seller”), and THE REGENTS OF THE UNIVERSITY OF COLORADO, a body corporate for and on behalf of the University of Colorado Colorado Springs (“Buyer” or “University”).  Seller and Buyer are hereinafter referred to individually as a “Party” and collectively as the “Parties”.

WHEREAS Seller desires to develop, design, construct, own and operate solar electric generating facilities with an aggregate expected installed, nameplate capacity of up to approximately 200 kW (peak) as the total for any individual Solar Panel System placed on a Buyer building, which collectively are further defined below as the “Solar Facility”; and
WHEREAS Seller desires to sell, and Buyer desires to purchase, on the terms set forth in this Agreement, all of the Solar Energy produced by the Solar Facility. 

NOW THEREFORE, in consideration of the mutual covenants herein contained, and other good and valuable consideration, the sufficiency and adequacy of which is hereby acknowledged, the Parties agree to the following: 

Article 1  ‑ DEFINITIONS AND RULES OF INTERPRETATION

1.1 Rules of Construction
.  The capitalized terms listed in this Article 1 shall have the meanings set forth herein whenever the terms appear in this Agreement, whether in the singular or the plural or in the present or past tense.  In addition, the following rules of interpretation shall apply: 

(A) The masculine shall include the feminine and neuter.

(B) The words “hereof”, “herein”, and “hereunder” and words of similar import shall refer to this Agreement as a whole and not to any particular provision of this Agreement.

(C) References to “Articles,” “Sections,” or “Exhibits” shall be to articles, sections, or exhibits of this Agreement.

(D) The Exhibits attached hereto are incorporated in and are intended to be a part of this Agreement; provided, that in the event of a conflict between the terms of any Exhibit and the terms of this Agreement, the terms of this Agreement shall take precedence. 

(E) This Agreement was negotiated and prepared by both Parties with the advice and participation of counsel.  The Parties have agreed to the wording of this Agreement and none of the provisions hereof shall be construed against one Party on the ground that such Party is the author of this Agreement or any part hereof. 

(F) The Parties shall act reasonably and in accordance with the principles of good faith and fair dealing in the performance of this Agreement.  

(G) Use of the words “include” or “including” or similar words shall be interpreted as “include without limitation” or “including, without limitation”. 

(H) References to any statute, code or statutory provision are to be construed as a reference to the same as it may have been, or may from time to time be, amended, modified or reenacted, and include references to all bylaws, instruments, orders and regulations for the time being made thereunder or deriving validity therefrom unless the context otherwise requires.

(I) In the event of a conflict, a mathematical formula describing a concept or defining a term shall prevail over words describing a concept or defining a term.

(J) References to any amount of money shall mean a reference to the amount in United States Dollars.

(K) Words, phrases or expressions not otherwise defined herein that (i) have a generally accepted meaning in Good Utility Practice shall have such meaning in this Agreement or (ii) do not have well known and generally accepted meaning in Good Utility Practice but that have well known and generally accepted technical or trade meanings, shall have such recognized meanings.  

1.2 Definitions
.  The following terms shall have the meanings set forth herein: 

“Affiliate” of any named person or entity means any other person or entity that controls, is under the control of, or is under common control with, the named entity.  The term “control” (including the terms “controls”, “under the control of” and “under common control with”) means (i) the direct or indirect right to cast at least fifty percent (50%) of the votes exercisable at an annual general meeting (or its equivalent) of such person or entity or, if there are no such rights, ownership of at least fifty percent (50%) of the equity or other ownership interest in such person or entity, or (ii) the right to direct the policies or operations of such person or entity.

“Agreement” means this Solar Energy Purchase Agreement between Seller and Buyer, including the Exhibits attached hereto.

“Business Day” means any calendar day that is not a Saturday, Sunday, or a NERC recognized holiday.  A Business Day shall open at 8:00 a.m. Prevailing Time and close at 5:00 p.m. Prevailing Time.

“Buyer” shall have the meaning set forth in the Preamble.

“Buyer’s System” means the facilities owned or operated by Buyer, now or hereafter in existence that use Solar Energy or Test Energy.

“Commercial Operation” means, with respect to each Solar Panel System, that (a) the each Solar Panel System is capable of producing and delivering Solar Energy to the relevant Solar Energy Delivery Point; and (b) Seller has obtained all necessary Permits required in order for the Solar Facility to deliver Solar Energy to the relevant Solar Energy Delivery Point.

“Commercial Operation Date” means, with respect to a Solar Facility, the date on which Commercial Operation for such Solar Facility is achieved.

“Commercial Operation Year” means, with respect to a Solar Facility, any consecutive twelve (12) Month period during the Term of this Agreement, commencing with the first Day of the Month following the Commercial Operation Date of such Solar Facility, and each anniversary of such date thereafter. 

“Confidential Information” shall have the meaning as set forth in the Section 19.1.
“CPRA” shall have the meaning set forth in Section 19.2.

“Day” means a period of twenty-four (24) consecutive hours beginning at 00:00 hours Prevailing Time on any calendar day and ending at 24:00 hours Prevailing Time on the same calendar day.

“Dispute” shall have the meaning set forth in Section 11.5(A). 

“Dispute Notice” shall have the meaning set forth in Section 11.5(A). 

“Distribution System” means, with respect to each Solar Facility the distribution facilities, now or hereafter in existence, operated by Buyer, providing distribution service for the delivery of energy from the relevant Solar Energy Delivery Point to Buyer’s System.

“Effective Date” shall have the meaning set forth in the Preamble.

“Environmental Attributes” means any and all current or future credits, benefits, emissions reductions, environmental air quality credits, emissions reduction credits, renewable energy credits, offsets and allowances, attributable to the Solar Facility, or otherwise attributable to the generation, purchase, sale or use of Solar Energy or Test Energy from or by the Solar Facility during the Term, howsoever entitled or named, resulting from the avoidance, reduction, displacement or offset of the emission of any gas, chemical or other substance, including without limitation any of the same arising out of legislation or regulation concerned with oxides of nitrogen, sulfur or carbon, with particulate matter, soot or mercury, or implementing the United Nations Framework Convention on Climate Change (UNFCCC) or the Kyoto Protocol to the UNFCCC or crediting “early action” emissions reduction, or laws or regulations involving or administered by the Clean Air Markets Division of the United States Environmental Protection Agency, or any state or federal entity given jurisdiction over a program involving transferability of Environmental Attributes, and any rights to such Environmental Attributes, including the Colorado Public Utility Commission.
“Event of Default” shall have the meaning set forth in Article 10. 

“Expected Commercial Operation Date” shall have the meaning set forth in Section 4.1.

“Expected Project Installed Capacity” means the expected minimum instantaneous generation (nameplate) capacity of the Solar Facility, which is, as of the Effective Date, 100.86 kW. 

“Fair Market Value” shall have the meaning set forth in Section 2.2.

“Financing Party” means any Person providing direct or indirect debt or equity financing, refinancing or extending credit (including any financing lease) to Seller or Seller’s Affiliates or the agent for such Person(s), or any agent or designee of such Person that has been granted a security interest in all or part of the Solar Facility or this Agreement.  Any Person or Persons who acquires a direct or indirect ownership interest in Seller as a part of an equity financing monetizing Tax and other benefits of ownership of the Solar Facility (including any subsequent transferees of any such Person or Persons) shall also be considered to be “Financing Parties”.

“Force Majeure” shall have the meaning set forth in Section 12.1. 

“Forced Facility Outage” means an unexpected failure of one or more components of a Solar Facility or any outage on the Transmission System, the Distribution System or Buyer’s System that prevents Seller from making power available at a Solar Energy Delivery Point and that is not the result of a Force Majeure event.  For purposes of this Agreement, a Forced Facility Outage shall include a Forced Outage of a Generating Unit, a Forced Outage of transmission or distribution facilities, or a Maintenance Outage of transmission or distribution facilities, each as defined in the WAPA Tariff. 

“Good Utility Practice(s)” means the practices, methods, and acts (including the practices, methods, and acts engaged in or approved by a significant portion of the renewable energy electric generation industry) that, at a particular time, in the exercise of reasonable judgment in light of the facts known or that should reasonably have been known at the time a decision was made, would have been expected to accomplish the desired result in a manner consistent with law, regulation, permits, codes, standards, equipment manufacturer’s recommendations, reliability, safety, environmental protection, economy, and expedition. 

“Governmental Authority” means any federal, state, local or municipal governmental body; any governmental, quasi-governmental, regulatory or administrative agency, commission, body or other authority exercising or entitled to exercise any administrative, executive, judicial, legislative, policy, regulatory or Taxing authority or power; or any court or governmental tribunal, and the Transmission Provider; provided, however, that “Governmental Authority” shall not in any event include any Party.

“Installed Capacity” means, with respect to a Solar Facility, the aggregate nameplate capacity of all installed Solar Panel Systems (at the time of measurement of “Installed Capacity”), expressed in kW AC (peak).

“Interconnection Facilities” means, with respect to a Solar Facility, the interconnection facilities, control and protective devices and metering facilities required to connect such Solar Facility with the Transmission System in order to effectuate the purposes of this Agreement. 

“Interest Rate” shall have the meaning set forth in Section 9.2.

“ITC” means the federal investment Tax credit under Sections 38, 46, and 48 of the Internal Revenue Code as in effect from time to time during the Term or any successor or other provision providing for a federal Tax credit determined by reference to investment in solar energy property or renewable electric energy produced from solar resources and any correlative state Tax credit.

“kWh” shall have the meaning set forth in Section 5.1.

“Material Adverse Effect” means any event, occurrence, change or effect of whatever nature (or events, occurrences, changes or effects, taken together) that (i) is, or is reasonably likely to be, materially adverse to the present or future business, operations, assets, liabilities, properties, results of operations or condition (financial or otherwise) of the Project or, including the design, development, construction or operation of the Solar Facility as currently contemplated, or (ii) prevents or materially impairs or delays, or is reasonably likely to prevent or materially impair or delay, Seller’s ability to perform its obligations under this Agreement or to consummate the transactions contemplated hereby or thereby.

“Meters” shall have the meaning set forth in Section 5.5. 

“Month” means a calendar month commencing at 00:00 Prevailing Time on the first Day of such month and ending at 24:00 Prevailing Time on the last Day of such month. 

“NERC” means the North American Electric Reliability Corporation or any successor organization. 

 “Party” or “Parties” shall have the meaning set forth in the Preamble and includes any permitted assignee of a Party.

“Parties’ Representatives” shall have the meaning set forth in Section 11.5(a). 

“Payment for Solar Energy” means the payment (in $US), as calculated in Section 8.1 of this Agreement.

“Permits” means all material permits, consents, licenses, approvals, or authorizations from any Governmental Authority, required to own, construct, operate or maintain the Solar Facility, make available Solar Energy at the Solar Energy Delivery Point, and otherwise sell and transfer Solar Energy to Buyer.  

“Person” means an individual, partnership, corporation, limited liability company, joint venture, association, trust, unincorporated organization, Governmental Authority, or other form of entity. 

“Prevailing Time” means Mountain prevailing time, meaning prevailing standard time or daylight savings time in the Mountain time zone.

“Price of Solar Energy” means the price (in $/kWh AC) for Solar Energy for the relevant Commercial Operation Year, as set forth in Exhibit D of this Agreement.

“Projected Generation” shall have the meaning set forth in Exhibit A. 

“Qualified Guarantor” shall mean a Person who has a long-term credit rating (corporate or long-term senior unsecured debt) of (a)(1) “Baa3” or higher by Moody’s or (2) “BBB-” or higher by S&P, or (b) if rated by both Moody’s and S&P, both (a)(1) and (a)(2), or is otherwise acceptable to Seller, in its sole discretion.

“Scheduled Maintenance” shall mean any and all regular periodic maintenance that is required to be performed at the Site(s) to ensure the Solar Facility produce Solar Energy optimally.

“Seller” shall have the meaning set forth in the Preamble.

“Site(s)” means, with respect to a Solar Facility, the Site(s) on which such Solar Facility will be constructed and located, including any interests reasonably necessary for the construction, operation and maintenance of the Solar Facility.  Site(s) are more specifically described in Section 3.2 and Exhibit A of this Agreement as developed during the RFP response. 

“Solar Energy” means the instantaneous electrical output (in kW), intermittent and variable within the hour, made available from a Solar Facility after the Commercial Operation Date at the relevant Solar Energy Delivery Point, as measured by the Meters installed at the Solar Energy Delivery Point.

“Solar Energy Delivery Point” means, with respect to a Solar Facility, the Meter, to be further specified by Seller prior to the Commercial Operation Date.

“Solar Facility” means Seller’s electric generating Solar Panel Systems and Interconnection Facilities, as further described on Exhibit A.  The Solar Facility may consist of several individual Solar Panel Systems located on separate university buildings and as identified in the Site(s) description.

 “Solar Panel System” means those photovoltaic solar electric generating devices powered by the sun and related equipment necessary for the production of electric energy on a specific building and that are included in the Solar Facility. 

 “System Emergency” means any Transmission System, Distribution System or Buyer’s System condition that:  (i) requires (as determined and declared by the Transmission Provider in the case of the Transmission System) automatic or immediate action to prevent or limit harm to or loss of life or property, to prevent loss of transmission or distribution facilities or generation supply, or to preserve system reliability, and (ii) affects the ability of any Party to perform under any term or condition in this Agreement, in whole or in part.  

“Tax” or “Taxes” means all U.S. federal, state and local, and foreign taxes, levies, assessments, surcharges, duties and other fees and charges of any nature imposed by a Governmental Authority, whether currently in effect or adopted during the Term, including but not limited to, ad valorem, consumption, excise, franchise, gross receipts, import, income, export, license, property, sales, stamp, storage, transfer, turnover, use or value-added taxes, payroll, unemployment, and any and all items of withholding, deficiency, penalty, addition to tax, interest or assessment related thereto.

“Term” means the period of time during which this Agreement shall remain in full force and effect, and which is further defined in Article 2. 

“Test Energy” means, instantaneous electrical output (in kW), intermittent and variable within the hour, made available from each Solar Facility prior to the Commercial Operation Date for such Solar Facility at the relevant Solar Energy Delivery Point, as measured by the Meters installed at the Solar Energy Delivery Point.  
“Transmission Provider” means Public Service Company of Colorado, d/b/a/ Xcel Energy or any successor organization thereto or other entity that operates the Transmission System, or to the extent applicable, the owner of the Transmission System.

“Transmission System” means the transmission facilities, now or hereafter in existence, operated by the Transmission Provider, providing transmission service for transmission of energy.

 “WAPA” means open access transmission tariff of Western Area Power Administration, a power marketing administration within the U.S. Department of Energy, or any successor thereto. 

“WAPA Tariff” means the tariff of the Western Area Power Administration, as approved by FERC, as it may be amended from time to time, or any successor thereto.

Article 2  ‑ TERM AND TERMINATION

2.1 Term
.  This Agreement shall become effective as of the Effective Date, and shall remain in full force and effect until the last Day of the twentieth (20th) Commercial Operation Year of the last of the Solar Panel Systems to achieve Commercial Operation, subject to any early termination provisions set forth herein and the extension provisions provided in this Agreement, including in this Article 2 and Section 12.5 (the “Term”).  

2.2 Valuation of Solar Facility
 and Solar Panel Systems at End of Seventh (7th) Commercial Operation Year.  
Buyer and Seller agree that the Fair Market Value for the total Solar Facility is [COST TO BUYER AFTER THE SEVENTH (7th COMMERCIAL OPERATION YEAR entered here].  Individual Solar Panel Systems, if any, shall have the individual Fair Market Values of [INDIVIDUAL COSTS TO BUYER AFTER THE SEVENTH (7TH) COMMERCIAL OPERATION YEAR INSERTED HERE].  These Fair Market Values may be the in-place, in-use value of the Solar Facility or Solar Panel Systems, and which may take into account, among other things, the projected revenue stream for the Solar Energy and any Environmental Attributes or other attributes associated with the Solar Facility or Solar Panel Systems but only to the extent such has a value to Buyer, the resale value of the Solar Facility, any value of lease rights for the Site(s) if they were to be extended for a reasonable period of time, any property taxes paid during the Term together with reasonable interest, and any other items deemed appropriate by Seller (the “Fair Market Value”).  It is hereby confirmed that the Fair Market Value does not represent a bargain purchase option and is the best available estimate of the Solar Facility or Solar Panel Systems. If at the end of the Term, the IRS disallows the stated Fair Market Value price, both parties agree to negotiate in good faith, an acceptable price.

2.3 Option to Purchase Solar Facility and Solar Panel Systems At End of Seventh (7th) Commercial Operation Year .
Buyer and Seller agree that Buyer has the option to purchase the Solar Facility or individual Solar Panel Systems, if any, at the end of the 7th Commercial Operation Year for an amount equal to the Fair Market Value (as described in Section 2.2) and as stated in the Sellers response to the RFP dated [DATE HERE], with such purchase and ownership of the Solar Facility, or individual Solar Panel System, transfers from Seller to Buyer effective upon Seller’s receipt of such purchase price from Buyer and no later than 30 days after the end of the 7th Commercial Operation Year; provided that:
A. Buyer has paid all other amounts, if any, that are past due under this Agreement;

B. Seller hereby disclaims any warranties (express or implied) with respect to the Solar Facility or individual Solar Panel Systems upon such transfer, however any such transfer shall include a fully functioning system at the time of the transfer; 

C. This Agreement shall terminate upon Buyer’s purchase of the entire Solar Facility, and neither Party shall have any additional obligation or financial liability to the other Party as a result of such termination.

2.4 Option to Purchase During the Eighth (8th) through Nineteenth (19th) Commercial Operation Years
A. Seller shall negotiate in good faith and present to the Buyer a proposed purchase price for the Solar Facility or for an individual Solar Panel System at the request of the Buyer, any time during Commercial Operation Years 8 – 19.
B. Upon such purchase, ownership of the Solar Facility, or individual Solar Panel System, transfers from Seller to Buyer effective upon Seller’s receipt of such purchase price from Buyer;  provided that Sections 2.3 A, B & C are satisfied.
2.5 Complete Ownership Transfer at End of Twentieth (20th) Commercial Operation Year or Other End of Term

In the absence of any purchase options being exercised per Sections 2.2 or 2.3 above, Buyer and Seller agree that, at the end of the Term of this Agreement, the entire Solar Facility will transfer ownership from Seller to Buyer at no additional cost to the Buyer provided that:

(1) Buyer has paid all other amounts, if any, that are past due under this Agreement;

(2) Seller hereby disclaims any warranties (express or implied) with respect to the Solar Facility upon such transfer, however any such transfer shall include a fully functioning system at the time of the transfer; 

(3) This Agreement shall terminate immediately upon the transfer of ownership of the entire Solar Facility from Seller to Buyer, and neither Party shall have any additional obligation or financial liability to the other Party as a result of such termination.

Article 3  – Solar Facility DESCRIPTION

3.1 Summary Description
.  Exhibit A to this Agreement provides a general description of each of each of the Solar Panel Systems within the Solar Facility, including a good faith estimate of the approximate amount of Solar Energy that each Solar Panel System is expected to produce.  The Parties acknowledge and agree that Exhibit A may be updated by Seller from time to time as necessary.

3.2 Location
.  Each Solar Panel System shall be located on their respective Site(s).  On or prior to the date that is before the commencement of construction for a Solar Panel System, Buyer shall execute an agreement clarifying certain aspects of the relationship between Seller and Buyer for the Site(s), attached hereto as Appendix 1 to Exhibit A, for the Site(s) corresponding to the Solar Panel System.  

Article 4 ‑ COMMERCIAL OPERATION 

4.1 Commercial Operation Date
.  Seller shall provide thirty (30) Days prior written notice of the expected Commercial Operation Date for a Solar Facility (the date specified in such notice, the “Expected Commercial Operation Date”), and shall notify Buyer in writing when Commercial Operation has been achieved and declared for such Solar Facility by Seller.  Seller shall have the right to extend the Expected Commercial Operation Date upon notice to Buyer.

4.2 Construction After Expected Commercial Operation Date.  

(A) If Commercial Operation has not been achieved by the Expected Commercial Operation Date, Seller shall have the right, but not the obligation, to declare Commercial Operation based on the number of kW completed as of the Expected Commercial Operation Date, and Seller shall be deemed to have achieved Commercial Operation hereunder. 

(B) If Commercial Operation is achieved based on less than one hundred percent (100%) of the Expected Project Installed Capacity, then Seller shall have the right, at its sole option, to continue construction of the Solar Facility in order to increase the Installed Capacity of the Solar Facility up to the Expected Project Installed Capacity.  

(C) If Seller continues construction of the Solar Facility after the Commercial Operation Date or the Expected Commercial Operation Date, Seller shall provide Buyer with five (5) Business Days notice in advance of the anticipated date of bringing any additional kW on-line as part of the Solar Facility.

Article 5 ‑ PURCHASE AND SALE; DELIVERY AND METERING

5.1 Purchase, Sale and Delivery of Test Energy and Solar Energy
5.1 .  In accordance with and subject to the terms and conditions of this Agreement, beginning with the delivery of Test Energy and continuing through the end of the Term, Seller shall make available and sell to Buyer, and Buyer shall take and purchase from Seller, all right, title and interest in and to the number of kilowatt hours (“kWh”) of Test Energy and Solar Energy that Seller makes available at the Solar Energy Delivery Points.  Such Test Energy and Solar Energy shall be made available on an as-generated, instantaneous basis and is contingent on the availability of each of the Solar Panel Systems, and Seller’s failure to make available to Buyer Test Energy or Solar Energy shall not give the Buyer the right to any damages or other remedy.  Buyer acknowledges and agrees that variations in output will occur from time to time in the ordinary course of operation of the Solar Facility.  Solar Energy and Test Energy shall be deemed made available to Buyer for invoicing purposes in the Month in which Solar Energy is made available at the Solar Energy Delivery Points.

5.2 Ownership of Environmental Attributes and Other Attributes
.  Notwithstanding anything to the contrary in this Agreement, Seller shall have no obligation to make current or future Environmental Attributes, or any other attribute (including capacity or ancillary service attributes) associated with Solar Energy or Test Energy, or otherwise associated with the Solar Panel System available to Buyer during the Term.  Seller has, and shall maintain as between the Parties, all right, title and interest in and to any Environmental Attributes and any other attribute (including capacity or ancillary service attributes) associated with the Solar Energy or Test Energy, or otherwise associated with the Solar Facility, and Seller may freely dispose of such Environmental Attributes and any other attribute; provided, that if Buyer purchases the Solar Facility or an individual Solar Panel System pursuant to Section 2.3, Buyer shall retain the Environmental Attributes or any other attributes at and after the date of such purchase, subject to Section 2.3(C)(3).  Buyer shall not restrict Seller’s use of such Environmental Attributes or other attributes in any manner, and to the extent necessary, shall take all actions necessary to confirm ownership by Seller of such Environmental Attributes and other attributes.  In the event of any change in applicable law that affects the Solar Facility’s qualification with respect to Environmental Attributes, the Parties shall cooperate to make any reasonable changes necessary to cause the Solar Facility to remain qualified.  While the Seller will retain all rights to the Environmental Attributes produced by the Site(s), the Seller will purchase the equivalent certified Renewable Energy Credits in the name of the Buyer and supply documentation to that effect to the Buyer.
5.3 Delivery Arrangements
.  Seller shall be responsible for all interconnection, electric losses and transmission arrangements and costs required to deliver Solar Energy and Test Energy to Buyer at the Solar Energy Delivery Points.  Buyer shall be responsible for all electric losses and transmission arrangements and costs required to take Solar Energy and Test Energy at the Solar Energy Delivery Points and deliver such energy to points beyond.  Notwithstanding anything to the contrary in this Agreement (including with respect to any Force Majeure event), Buyer shall be responsible for all charges, penalties, and any transmission related charges, including imbalance penalties or congestion charges associated with Solar Energy and Test Energy made available by Seller at the Solar Energy Delivery Points.  

5.4 Payments Due to Seller for Buyer’s Unexcused Failure to Take
.  Notwithstanding the failure or inability of Buyer to take Solar Energy or Test Energy, Buyer shall pay Seller an amount equal to the Price of Solar Energy for each kWh of Solar Energy and Test Energy that Seller makes available at the Solar Energy Delivery Points.  

5.5 Metering
.  Seller or its designee shall install, own, operate and maintain all metering and data processing equipment needed for the registration, recording and transmission of information regarding Solar Energy and Test Energy generated by the Solar Facility  for each Solar Panel System (collectively, the “Meters”).

5.6 Measurements
.  Seller’s or its designee’s readings of the Meters shall be conclusive as to the amount of Solar Energy and Test Energy generated by the Solar Facility; provided, however, that if any Meter is out of service or is determined, pursuant to Section 5.7, to be registering inaccurately, measurement of Solar Energy or Test Energy generated by the Solar Facility shall be determined in the manner and in the sequence set forth below:

(A) if any other meters have been installed and are functioning within the accuracy standards of Section 5.7, measurement of Solar Energy and Test Energy generated hereunder shall be by such meters; or

(B) by using the integrated instantaneous kilowatt value used to monitor the composite Solar Panel System output from the computer monitoring system; or

(C) by Seller’s estimating by reference to the measurements made during other comparable time periods having similar solar-generating conditions when the Meters were registering accurately, such estimate being subject to Buyer’s approval, not to be unreasonably withheld, conditioned or delayed.

If no reliable information exists as to the period over which such Meter was registering inaccurately, it shall be assumed for correction purposes hereunder that such inaccuracy was equal to (x) if the period of inaccuracy can be determined, the actual period during which inaccurate measurements were made; or (y) if the period of inaccuracy cannot be determined, one-half of the period from the date of the last previous test of such Meter through the date of the adjustments; provided, however, that, in the case of clause (y), the period covered by the correction shall not exceed six (6) Months.

If the adjustment period covers a period of deliveries for which payment has already been made by Buyer, Seller shall use the corrected measurements as determined in accordance with this Article 5 to recompute the amount due for the period of the inaccuracy.  If the difference is a positive number, the difference shall be paid by Buyer to Seller not later than thirty (30) Days after the Buyer receives notice of the amount due.  If the difference is a negative number, the difference shall be taken as an offset to the following Month’s invoice.

5.7 Testing and Correction.
(A) Seller shall test and verify the accuracy of the Meters at least annually and shall provide Buyer with copies of reports of such testing and verification within fifteen (15) Business Days of receipt or production of such reports.

(B) Each Meter shall be accurate within the variance requirements outlined by WAPA.  In the event that WAPA does not specify such variance requirements, the Meter shall be accurate within a two percent (2%) variance.  The following steps shall be taken to resolve disputes regarding the accuracy of the Meters:

(1) If either Seller or Buyer disputes a Meter’s accuracy or condition, it shall so advise the other Party in writing.

(2) After testing, should the Meter be found to register within the permitted variance requirements of WAPA, the disputing Party shall bear the cost of inspection; otherwise, the cost shall be borne by the non-disputing Party.

(3) Any repair or replacement shall be made at the expense of Seller as soon as practicable, based on the testing report.

(4) Following testing, corrections shall be made as follows:  (A) if any Meter is found to be accurate or to be in error by not more than the permitted variance requirements of WAPA, previous recordings of such Meter shall be considered accurate in computing Solar Energy or Test Energy hereunder, and such Meter shall be promptly adjusted to record correctly; or (B) if any Meter is found to be in error by an amount exceeding the variance requirements of WAPA, then such Meter shall be promptly adjusted to record correctly, and any previous recordings by such Meter shall be adjusted in accordance with this Section 5.7.

Article 6  ‑ CONDITIONS PRECEDENT

6.1 Conditions Precedent
6.1 .  The obligation of Seller under this Agreement to make available Solar Energy and Test Energy and the obligation of Buyer to take such Solar Energy and Test Energy shall be subject to the satisfaction or waiver by Seller of each of the following conditions precedent:

(A) The satisfaction by Seller in its sole discretion, or the written waiver by Seller, of each of the following conditions precedent:

(1) Seller obtaining all Permits, on terms and conditions acceptable to Seller in its reasonable discretion, required to own, construct, operate or maintain the Solar Facility so that Solar Energy and Test Energy can be made available at the Solar Energy Delivery Points (and into the Transmission System in situations where Buyer cannot take all the output of the Solar Facility or an individual Solar Panel System);

(2) Seller completing an engineering review and assessment of the Site(s), and Seller being satisfied of the results of such reviews; 

(3) Seller executing, in form and substance satisfactory to Seller in its sole discretion, a construction contract with an appropriate party to construct the Solar Facility, in accordance with the requirements set forth in Article 20; 

(4) There has not occurred prior to the Expected Commercial Operation Date, a Material Adverse Change;

(5) Seller obtaining, in its sole discretion, satisfactory third party construction and long term financing for the Solar Facility.

(6) Seller entering into a power purchase agreement with Colorado Springs Utilities;

provided, that Seller shall make a good faith effort to satisfy the conditions precedent set forth in this Section 6.1(A).

(B) The satisfaction by Buyer, as determined by Buyer in its sole discretion, or the written waiver by Buyer, of the following condition precedent:

(1) Execution of any documents required by Transmission Provider or any other party, in a form allowable by the State of Colorado Fiscal Rules; 

provided, that Buyer shall make a good faith effort to satisfy the condition precedent set forth in this Section 6.1(B).

6.2 Termination for Failure to Achieve Conditions Precedent
.  This Agreement may be terminated prior to the expiration of the Term, upon thirty (30) Days notice of termination, in the following circumstances:

(A) By either Party for Seller’s failure to satisfy or waive, in its sole discretion, the conditions precedent set forth in Section 6.1(a) on or before TBD; or 

(B) By either Party for Buyer’s failure to satisfy or waive, in its sole discretion, the conditions precedent set forth in Section 6.1(b), on or before TBD;

provided, that if no notice of termination is delivered by either Party on or before TBD, all conditions precedent for both Parties shall be deemed satisfied; provided further that, upon termination of this Agreement by either Party pursuant to this Section 6.2, neither Party shall have any obligation or financial liability to the other Party as a result of such termination.  

Article 7 –TITLE; RISK OF LOSS

7.1 Title and Risk of Loss
.  As between the Parties, Seller shall be deemed to be in control of the Solar Energy and Test Energy, up to and until the Solar Energy Delivery Points, and Buyer shall be deemed to be in control of such Solar Energy and Test Energy at and after the Solar Energy Delivery Points.  Title and risk of loss related to the Solar Energy and Test Energy shall transfer from Seller to Buyer at the Solar Energy Delivery Points. 

Article 8  – PAYMENT CALCULATIONS; CREDIT

8.1 Payment for Solar Energy
8.1 .  Buyer shall pay Seller for Solar Energy (including any Test Energy) according to the following calculation:

Payment for Solar Energy (and Test Energy):

PaySEim = SEim * PSEim
Where:

PaySEim
the Payment for Solar Energy in Month “m” for Commercial Operation Year “i” (in $);

SEim
Solar Energy made available by Seller in Month “m” in Commercial Operation Year “i” (in kWh);

PSEim
Price of Solar Energy in Commercial Operating Year “i” as set forth in Exhibit C (in $/kWh);

i
applicable Commercial Operation Year; and

m
applicable Month;

provided, that, with respect to amounts in dollars, amounts of $X.XXXX5XXX or greater shall be rounded up to the next one-hundredth cent, and amounts of $X.XXXX4XXX or less shall be rounded down to the next one-hundredth cent, and, with respect to amounts in kWh, amounts of X.5XXXXXX or greater shall be rounded up to the next kWh, and amounts of X.4XXXXXX or less shall be rounded down to the next kWh.  For example, an increase in the price per kWh by one percent would be calculated as follows:  $0.075 times 1.01 (an increase of one percent) would yield $0.07575, which would be rounded up to $0.0758.
8.2 Incentive Payments
.  A rebate will be paid by Transmission Provider to Seller under Transmission Provider’s then-current program.  Buyer bears no responsibility to any party for payment of the incentive payments described in this Section 8.2.
Article 9 ‑ BILLING AND PAYMENT

9.1 Billing Invoices
9.1 .  The billing period shall be monthly.  No later than fifteen (15) Business Days after the end of each Month, Seller shall provide to Buyer an invoice for the amount due Seller by Buyer for Solar Energy and Test Energy delivered to the Solar Energy Delivery Points by Seller during the previous Monthly billing period.  If the Commercial Operation Date occurs on a Day other than the first Day of any Month, Seller shall include any amounts due for the portion of such Month, plus the immediately following Month, in the initial invoice sent to Buyer.  Seller shall transmit each invoice by fax, first class mail or as otherwise mutually agreed by the Parties in writing.  Each invoice shall include sufficient detail to allow Buyer to verify such invoice.  If Seller does not correctly reflect on the invoice the amount owed by Buyer, or does not provide an invoice in a Month in which Buyer owes amounts to Seller hereunder, Seller may submit an invoice to Buyer for such amounts in accordance with the provisions of this Section 9.1.

9.2 Payments
9.2 .  Payments due under this Agreement shall be due and payable thirty (30) Days after receipt of such invoice.  If the amount due is not paid on or before the due date or if any other payment that is due and owing from one Party to another is not paid on or before its applicable due date, a late payment charge shall be applied to the unpaid balance and shall be added to the next billing statement.  Such late payment charge shall be one percent (0.5%) of the payment amount (the “Interest Rate”).  If the due date occurs on a Day that is not a Business Day, the late payment charge shall begin to accrue on the next succeeding Business Day.

9.3 Billing Disputes
9.3 .  Either Party may dispute invoiced amounts, but shall pay to the other Party the entire invoiced amounts (other than amounts that are obvious clerical errors) on or before the invoice due date.  To resolve any billing dispute, the Parties shall use the procedures set forth in Section 11.5.  When the billing dispute is resolved, the Party owing shall pay the amount owed within thirty (30) Business Days of the date of such resolution.  Buyer’s obligation to make Payments for Solar Energy or Test Energy shall not be subject to any abatement, reduction, setoff, defense, counterclaim, interruption, deferment, or recoupment without the prior written consent of Seller, except as set forth in Article 22, Subsection 10.  

9.4 Account Information
.  Seller shall deliver account information to Buyer on or before the date of the first delivery of Test Energy.

9.5 Records; Auditing.
(A) Each Party shall maintain complete and accurate records in accordance with generally accepted accounting standards and as may be necessary for the purpose of ascertaining the accuracy of all relevant data, estimates or statements of charges submitted hereunder until the later of (1) a period of at least three (3) years after the date the Monthly invoice was received by Buyer, or (2) if there is a dispute relating to a Monthly invoice, the date that is three (3) years after the date on which such dispute is resolved.

(B) Each Party, upon thirty (30) Days written notice to the other Party, at its sole expense, has the right to have its duly authorized representatives examine the records of the other Party during regular business hours to the extent reasonably necessary to verify the accuracy of any statement, charge or computation made pursuant to this Agreement.  Each Party shall have three (3) years after the date on which a Monthly invoice is received to audit that Monthly invoice.

Article 10 ‑ DEFAULT AND REMEDIES

10.1 Events of Default of Seller.

(A) Any of the following shall constitute an Event of Default of Seller upon its occurrence and no cure period shall be applicable:  

(1) Seller’s actual fraud or willful misconduct in connection with this Agreement;

(2) Seller’s dissolution or liquidation; provided that division of Seller into multiple entities or merger or liquidation of Seller into another entity, shall not constitute dissolution or liquidation;

(3) Seller’s assignment of this Agreement or assignment of any of its rights hereunder for the benefit of creditors (except for any assignment permitted pursuant to Section 16.1); and/or

(4) Seller’s filing of a petition in voluntary bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency act of any state, or Seller voluntarily taking advantage of any such law or act by answer or otherwise.

(B) Seller’s failure to comply with any material obligation under this Agreement, which would have a Material Adverse Effect on Buyer, other than for the failure of Seller to comply with an obligation under this Agreement for which a specific remedy has been agreed, shall constitute an Event of Default of Seller upon its occurrence but shall be subject to cure within thirty (30) Days after the date of written notice from Buyer to Seller and the Financing Party, as provided for in Sections 10.2 and 11.1.

(C) If any representation or warranty made by Seller in this Agreement proves to have been false or misleading in any material respect when made or ceases to remain true during the Term if such cessation would reasonably be expected to have a Material Adverse Effect on Buyer, it shall constitute an Event of Default unless cured within thirty (30) Days after the date of written notice from Buyer to Seller and the Financing Party as provided for in Sections 10.2 and 11.1.

(D) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Seller as debtor that could materially impact Seller’s ability to perform its obligations hereunder shall constitute an Event of Default; provided, however, that Seller does not obtain a stay or dismissal of the filing within one hundred eighty (180) Days.

10.2 Financing Party’s Right to Cure Default of Seller
11.1 .  Buyer shall provide notice of the occurrence of any Event of Default described in Section 10.1 hereof to any Financing Party, and Buyer will accept a cure performed by any Financing Party and will negotiate in good faith with any Financing Party as to the cure period(s) that will be allowed for any Financing Party to cure any Seller Event of Default hereunder.  Buyer will accept a cure performed by any Financing Party so long as the cure is accomplished within the applicable cure period so agreed to between Buyer and any Financing Party.  Notwithstanding any such action by any Financing Party, Seller shall not be released and discharged from and shall remain liable for any and all obligations to Buyer arising or accruing hereunder. 

10.3 Events of Default of Buyer.

(A) Any of the following shall constitute an Event of Default of Buyer upon its occurrence and no cure period shall be applicable:

(1) Buyer’s actual fraud or willful misconduct in connection with this Agreement;

(2) Buyer’s dissolution or liquidation; provided that division of Buyer into multiple entities or merger or liquidation of Seller into another entity, shall not constitute dissolution or liquidation;

(3) Buyer’s assignment of this Agreement or assignment of any of its rights hereunder for the benefit of creditors (except for an assignment permitted pursuant to Section 16.1); and/or

(4) Buyer’s filing of a voluntary petition in bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency act of any State, or Buyer voluntarily taking advantage of any such law or act by answer or otherwise.

(B) Any of the following shall constitute an Event of Default of Buyer upon its occurrence but shall be subject to cure within thirty (30) Days after the date of written notice from Seller to Buyer as provided for in Section 11.1:

(1) Buyer’s failure to make any payment due hereunder; or

(2) Buyer’s failure to comply with any other material obligation under this Agreement, which would have a Material Adverse Effect on Seller, other than for the failure of Buyer to comply with an obligation under this Agreement for which a specific remedy has been agreed.

(C) If any representation or warranty made by Buyer in this Agreement proves to have been false or misleading in any material respect when made or ceases to remain true during the Term, and if such cessation would reasonably be expected to have a Material Adverse Effect on Seller, it shall constitute an Event of Default unless cured within thirty (30) Days after the date of written notice from Seller to Buyer as provided for in Section 11.1.

(D) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Buyer that could materially impact Buyer’s ability to perform its obligations hereunder shall constitute an Event of Default; provided, however, that Buyer does not obtain a stay or dismissal of the filing within one hundred eighty (180) Days.

10.4 Damages and Termination
.  Upon the occurrence of an Event of Default that occurs at any time during the Term, the non-defaulting Party shall have the right to pursue all available legal or equitable remedies available to it, including the right to collect damages.  In addition, following any uncured Event of Default of Buyer during the Term, Seller shall have the right to terminate this Agreement and remove any or all of the Solar Panel Systems from the relevant Site(s) at Buyer’s cost following such termination.
10.5 Waiver and Exclusion of Other Damages.

(A) THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF.

(B) FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS AND EXCLUSIVE REMEDY OR MEASURE OF DAMAGES IS PROVIDED, INCLUDING UNDER SECTIONS 5.4, 6.2, AND 10.4, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION, AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED.

(C) IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT, ACTUAL DAMAGES ONLY.

(D) NEITHER SELLER NOR BUYER WILL BE LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES, INCLUDING BUT NOT LIMITED TO LOST DATA OR LOST PROFITS, HOWEVER ARISING, EVEN IF IT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  EXCEPT FOR CLAIMS FOR BODILY INJURY (INCLUDING DEATH) OR TANGIBLE PROPERTY DAMAGE TO THE EXTENT CAUSED BY OR ARISING FROM ACTS OR OMISSIONS WHILE ON BUYER PROPERTY, OF SELLER, ITS AGENTS, OFFICERS, EMPLOYEES, DESIGNATED REPRESENTATIVES OR SUBCONTRACTORS.  SELLER’S LIABILITY FOR DAMAGES UNDER THIS AGREEMENT SHALL IN NO EVENT EXCEED THE AMOUNT PAID BY BUYER TO SELLER PURSUANT TO THIS AGREEMENT FOR THE SOLAR FACILITY FROM WHICH THE CLAIM AROSE.  THE PARTIES AGREE TO THE ALLOCATION OF LIABILITY RISK SET FORTH IN THIS SECTION.

(E) THE PARTIES ACKNOWLEDGE AND AGREE THAT MONEY DAMAGES AND THE EXPRESS REMEDIES PROVIDED FOR HEREIN ARE AN ADEQUATE REMEDY FOR THE BREACH BY THE OTHER OF THE TERMS OF THIS AGREEMENT, AND EACH PARTY WAIVES ANY RIGHT IT MAY HAVE TO SPECIFIC PERFORMANCE WITH RESPECT TO ANY OBLIGATION OF THE OTHER PARTY UNDER THIS AGREEMENT.
(F) It is specifically understood and agreed that nothing contained in this Agreement shall be construed as an express or implied waiver by University of its governmental immunity or of the governmental immunity of the State of Colorado, as an express or implied acceptance by University of liabilities arising as a result of actions which lie in tort or could lie in tort in excess of the liabilities allowable under the Colorado Governmental Immunity Act, C.R.S. §§ 24‑10‑101 et seq., as a pledge of the full faith and credit of the State of Colorado, or as the assumption by the University or the State of Colorado of a debt, contract or liability of the Seller in violation of Article XI, Section 1 of the Constitution of Colorado.

10.6 Duty to Mitigate
11.2 .  Each Party agrees that it has a duty to mitigate damages and covenants that it will use reasonable efforts to minimize any damages it may incur as a result of the other Party’s performance or non-performance of this Agreement. 

Article 11 ‑ CONTRACT ADMINISTRATION AND NOTICES

11.1 Notices in Writing
.  Notices required by this Agreement shall be addressed to the other Party at the addresses set forth in Section 18.11, as may be updated by either Party upon ten (10) Days written notice to the other Party.  Notices required to be in writing shall be delivered by hand delivery, express courier, facsimile or electronic mail (so long as a copy of such electronic mail notice is provided thereafter by hand delivery or express courier).  Except as may otherwise be specified in this Agreement, all notices, requests, statements and other communications shall be deemed to have been duly given on (a) the date of delivery if delivered by hand or by express courier, (b) the time stamp upon delivery if sent by electronic mail, (c) date of receipt of a time-stamped, legible copy thereof if sent by facsimile, or (d) the earlier of the dates set forth in clauses (a), (b) and (c) if delivery is made by more than one of such means.  

11.2 Representative for Notices
11.1 .  Each Party shall maintain a designated representative to receive notices.  Either Party may, by ten (10) Days written notice to the other Party, change the representative or the address to which such notices and communications are to be sent.

11.3 Authority of Representatives
11.2 .  The Parties’ representatives designated above shall have authority to act for its respective principals in all technical matters relating to performance of this Agreement and to attempt to resolve disputes or potential disputes.  However, they, in their capacity as representatives, shall not have the authority to amend or modify any provision of this Agreement.

11.4 Billing and Payment Records
11.3 .  To facilitate payment and verification, Seller and Buyer shall keep all books and records necessary for billing and payments in accordance with the provisions of Article 9 and grant the other Party reasonable access to those records. 

11.5 Dispute Resolution.
(A) In the event of any dispute arising under this Agreement (a “Dispute”), within ten (10) Days following the delivered date of a written request by either Party (a “Dispute Notice”), (1) each Party shall appoint a representative (individually, a “Party Representative”, together, the “Parties’ Representatives”), and (2) the Parties’ Representatives shall meet, negotiate and attempt in good faith to resolve the Dispute quickly, informally and inexpensively.  In the event the Parties’ Representatives cannot resolve the Dispute within thirty (30) Days after commencement of negotiations, within ten (10) Days following any request by either Party at any time thereafter, each Party Representative (x) shall independently prepare a written summary of the Dispute describing the issues and claims, (y) shall exchange its summary with the summary of the Dispute prepared by the other Party Representative, and (z) shall submit a copy of both summaries to an authorized representative of the Party.  Within ten (10) Business Days after receipt of the Dispute summaries, the senior officers for both Parties shall negotiate in good faith to resolve the Dispute.  If the Parties are unable to resolve the Dispute within fourteen (14) Days following receipt of the Dispute summaries by the senior officers, either Party may seek available legal remedies; provided, however, that any claim of a Party shall continue to accrue during this period and that the rights and obligations of the Parties that are not subject to such Dispute shall not be altered or affected by such Dispute.

(B) SELLER AND BUYER EACH HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVE ANY RIGHTS THEY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED HEREON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS AGREEMENT OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER ORAL OR WRITTEN) OR ACTIONS OF SELLER AND BUYER RELATED HERETO AND EXPRESSLY AGREE TO HAVE ANY DISPUTES ARISING UNDER OR IN CONNECTION WITH THIS AGREEMENT BE ADJUDICATED BY A JUDGE OF THE COURT HAVING JURISDICTION WITHOUT A JURY.

Article 12 ‑ FORCE MAJEURE

12.1 Definition of Force Majeure.

(A) The term “Force Majeure”, as used in this Agreement, means causes or events that delay or prevent a Party from timely performing all or a portion of its obligations under this Agreement or from complying with all or a portion of the conditions under this Agreement if such act or event, despite the exercise of reasonable efforts, cannot be avoided by and is beyond the reasonable control of and without the fault or negligence of the Party relying thereon as justification for such delay, nonperformance, or noncompliance.

(B) Without limiting the generality of the foregoing, so long as the following events, despite the exercise of reasonable efforts, cannot be avoided by, and are beyond the reasonable control of and without the fault or negligence of the Party relying thereon as justification for such delay, nonperformance or noncompliance, Force Majeure events may include without limitation:  acts of God, actions of the elements such as heavy rains, floods, earthquakes, hurricanes, ice storms, landslides or tornadoes; high winds of sufficient strength or duration to materially damage a Solar Facility or significantly impair its operation; long-term material changes in Solar Energy potential across a Solar Facility caused by climactic change; explosion; lightning; fire; volcanic activity; sabotage; vandalism beyond that could reasonably be prevented by Seller; terrorism; war; riots; explosion; blockades; insurrection; strike; slow down or labor disruptions (even if such difficulties could be resolved by conceding to the demands of a labor group); conditions at the Site(s) (including conditions that make construction more expensive or more lengthy, environmental contamination, archeological or other protected cultural resources, and endangered species or other protected habitats); transportation delays; unavailability of materials; full or partial reduction in electric output caused by defective equipment failure due to design defects or serial defects; directives from WAPA causing Seller to divert Solar Energy to address reliability concerns or Forced Facility Outage; Forced Facility Outages affecting a Solar Facility; System Emergency; and actions or inactions by any Governmental Authority taken after the date hereof (including the adoption or change in any rule or regulation or environmental constraints lawfully imposed by such Governmental Authority) but only if such requirements, actions, or failures to act prevent or delay performance; and inability, despite due diligence, to obtain any Permits required by any Governmental Authority. 

(C) The term Force Majeure does not include the inability of a Party to make payment when due under this Agreement, unless the cause of such inability is an event that would otherwise constitute a Force Majeure Event as described above. 

12.2 Applicability of Force Majeure.

(A) Neither Party shall be responsible or liable for any delay or failure in its performance under this Agreement, nor shall any delay, failure, or other occurrence or event become an Event of Default, to the extent such delay, failure, occurrence or event is substantially caused by conditions or events of Force Majeure, provided that: 

(1) the non-performing Party gives the other Party prompt written notice describing the particulars of the occurrence of the Force Majeure;

(2) the suspension of performance is of no greater scope and of no longer duration than is required by the Force Majeure;

(3) the non-performing Party proceeds with reasonable diligence to remedy its inability to perform and provides weekly progress reports to the other Party describing actions taken to end the Force Majeure; and

(4) when the non-performing Party is able to resume performance of its obligations under this Agreement, that Party shall give the other Party written notice to that effect. 

(B) Except as otherwise expressly provided for in this Agreement, the existence of a condition or event of Force Majeure shall not relieve the Parties of their obligations under this Agreement (including, but not limited to, payment obligations) to the extent that performance of such obligations is not precluded by the condition or event of Force Majeure.

12.3 Delays Attributable to Buyer
12.1 .  Seller shall be excused from a failure to meet its obligations under this Agreement where such a failure is proximately attributable to any delay or failure by Buyer in performing its obligations under this Agreement (whether or not caused by any conditions or events of Force Majeure), and, in the event of such a failure, if affecting the achievement of Commercial Operation Date, the Guaranteed Commercial Operations date shall be extended for a period of time equal to the delay caused to the failure by Buyer of its obligations hereunder.

12.4 Force Majeure Termination.

(A) Seller may terminate this Agreement by giving written notice of such termination to Buyer, if a Force Majeure occurs and prevents Seller from making available Solar Energy from the Solar Facility, or performing other material obligations or conditions under this Agreement for a period of at least twelve (12) consecutive Months.  Such termination shall be effective as of the Day specified in the written notice.

(B) If a Force Majeure occurs affecting in excess of fifty percent (50%) of the Installed Capacity of the Solar Facility, which prevents Seller from making available Solar Energy for a period of twelve (12) consecutive Months, Seller may  terminate this Agreement with respect to such portion of the Solar Facility, by giving written notice of such termination to Buyer.  Such termination shall be effective as of the Day specified in the written notice.

12.5 Extension of Term
1. .  If an event of Force Majeure occurs, at the option of Seller, the Term shall be extended, on a day-for day basis, for a period of time equal to the sum of all such occurrences.  

12.6 Extension of Commercial Operation Date
2. .  If an event of Force Majeure occurs prior to the Commercial Operation Date of the Solar Facility or results in the failure of Seller to meet the Guaranteed Commercial Operations Date, the Commercial Operation Date and/or Guaranteed Commercial Operations Date shall be extended for a period of time equal to the delay caused by the event of Force Majeure, and Seller shall not be responsible or liable for its failure to meet the Commercial Operation Date, nor shall any delay, failure, or other occurrence or event become an Event of Default, to the extent such delay, failure, occurrence or event is proximately caused by conditions or events of Force Majeure.  

Article 13 – REPRESENTATIONS, WARRANTIES AND COVENANTS

13.1 Seller’s Representations, Warranties and Covenants
.  Seller hereby represents and warrants as follows: 

(A) Seller is a limited liability corporation duly organized, validly existing and in good standing under the laws of Colorado.  Seller is qualified to do business in each other jurisdiction where the failure to so qualify would have a Material Adverse Effect on the business or financial condition of Seller, and Seller has all requisite power and authority to conduct its business, to own its properties, and to execute, deliver, and perform its obligations under this Agreement.

(B) The execution, delivery, and performance of its obligations under this Agreement by Seller have been duly authorized by all necessary corporate actions, and to the best of Seller’s knowledge do not and will not: 

(1) require any consent or approval by any governing body of Seller, other than that which has been obtained and is in full force and effect (evidence of which shall be delivered to Buyer upon its request); 

(2) violate any provision of law, rule, regulation, order, writ, judgment, injunction, decree, determination, or award currently in effect having applicability to Seller or violate any provision in any formation documents of Seller, the violation of which could have a Material Adverse Effect on the ability of Seller to perform its obligations under this Agreement; 

(3) result in a breach or constitute a default under Seller’s organizational documents, or under any agreement relating to the management or affairs of Seller or any indenture or loan or credit agreement, or any other agreement, lease, or instrument to which Seller is a party or by which Seller or its properties or assets may be bound or affected, the breach or default of which could reasonably be expected to have a Material Adverse Effect on the ability of Seller to perform its obligations under this Agreement; or 

(4) result in, or require the creation or imposition of any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than as may be contemplated by this Agreement) upon or with respect to any of the assets or properties of Seller now owned or hereafter acquired, the creation or imposition of which could reasonably be expected to have a Material Adverse Effect on the ability of Seller to perform its obligations under this Agreement. 

(C) This Agreement is a valid and binding obligation of Seller, subject to the conditions precedent set forth in Article 6. 

(D) The execution and performance of this Agreement will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Seller is a party or any judgment, order, statute, or regulation that is applicable to Seller or the Solar Facility. 

(E) Except as set forth in Article 6, all approvals, authorizations, consents, or other action required by any Governmental Authority to authorize Seller’s execution and delivery of this Agreement, have been duly obtained and are in full force and effect.  

13.2 Buyer’s Representations, Warranties and Covenants
13.1 .  Buyer hereby represents and warrants as follows: 

(A) Buyer is an institution of higher education of the State of Colorado and a body corporate, validly existing and in good standing under the laws of Colorado and is qualified in each other jurisdiction where the failure to so qualify would have a Material Adverse Effect upon the business or financial condition of Buyer, and Buyer has all requisite power and authority to conduct its business, to own its properties, and to execute, deliver, and perform its obligations under this Agreement.

(B) The execution, delivery, and performance of its obligations under this Agreement by Buyer have been duly authorized as allowed and described in its Procurement Rules and the Fiscal Rules of the State of Colorado and, to the best of the Buyer’s knowledge, do not and will not:

(1) require any consent or approval, other than that which has been obtained and is in full force and effect (evidence of which shall be delivered to Seller upon its request);

(2) violate any provision of law, rule, regulation, order, writ, judgment, injunction, decree, determination, or award currently in effect having applicability to Buyer or violate any provision in any corporate documents of Buyer, the violation of which could have a Material Adverse Effect on the ability of Buyer to perform its obligations under this Agreement;

(3) result in a breach or constitute a default under Buyer’s organizational documents or under any agreement relating to the management or affairs of Buyer, or any indenture or loan or credit agreement, or any other agreement, lease, or instrument to which Buyer is a party or by which Buyer or its properties or assets may be bound or affected, the breach or default of which could reasonably be expected to have a Material Adverse Effect on the ability of Buyer to perform its obligations under this Agreement; or

(4) result in, or require the creation or imposition of, any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than as may be contemplated by this Agreement) upon or with respect to any of the assets or properties of Buyer now owned or hereafter acquired, the creation or imposition of which could reasonably be expected to have a Material Adverse Effect on the ability of Buyer to perform its obligations under this Agreement.

(C) This Agreement is a valid and binding obligation of Buyer, subject to the conditions precedent set forth in Article 6.

(D) Buyer will maintain the Site(s) and Buyer’s System, such that (i) Buyer’s System is capable of continuously and reliably taking all Solar Energy and Test Energy that is made available by Seller at the Solar Energy Delivery Points, and (ii) if a Solar Facility produces more Solar Energy or Test Energy than Buyer can utilize at Buyer’s System, Buyer’s System is capable of continuously and reliably delivering all excess Solar Energy or Test Energy to the interconnection point between Buyer’s System and the Transmission System.

(E) Buyer will cooperate with Seller, as necessary from time to time, to obtain all Permits required hereunder.

(F) The execution and performance of this Agreement will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Buyer is a party or any judgment, order, statute, or regulation that is applicable to Buyer.

(G) All approvals, authorizations, consents, or other action required by any Governmental Authority to authorize Buyer’s execution, delivery and performance of this Agreement, have been duly obtained and are in full force and effect.

Article 14  – INSURANCE

14.1 Evidence of Insurance. 

(A) Buyer Evidence of Insurance.

Buyer warrants and represents that it self-insures for general liability, automobile liability, workers’ compensation, employers’ liability. The University agrees that, when applicable, its self-insurance program shall provide coverage in accordance with the limits of the Colorado Governmental Immunity Act. The Colorado Governmental Immunity Act provides that the maximum amount that may be recovered against a public entity or public employee shall be (a) $350,000.00 for any injury to one person in a single occurrence, and (b) $990,000.00 for any injury to two or more persons in a single occurrence, except in such instance no person may recover in excess of $350,000.00.  The University will provide all-risk replacement cost insurance coverage for the Solar Facility.  
In the event that the activity takes place in a state other than Colorado, and/or a court of competent jurisdiction determines that the limits of the Colorado Governmental Act do not apply, the Buyer does maintain the following coverages:

Commercial General Liability


General Aggregate




$2,000,000


Products/Completed Operations Aggregate

$2,000,000


Each Occurrence Limit



$1,000,000


Personal/Advertising Injury



$1,000,000

Automobile Liability


Bodily Injury/Property Damage (Each Accident)
$1,000,000

Workers’ Compensation


Coverage A (Workers’ Compensation)

Statutory


Coverage B (Employers Liability)


$ 100,000









$ 500,000









$ 100,000

(B) Seller Evidence of Insurance
(1) Seller shall ensure that its contractors or subcontractors deliver to Buyer a valid Certificate of Insurance for each such insurance policy obtained in conformance with the provisions in Insurance Requirements (A), as found at the web site provided in Section 14.1 B (2) and upon the execution thereof and a Certificate of Insurance for each renewal policy not less than thirty (30) Days prior to the expiration of the original policy or any renewal policy.  Such insurance shall (A) include Buyer as an additional party insured and loss payee, and (B) provide a clause requiring the insurer to give such additional insured and loss payee at least thirty (30) Days prior written notice of the cancellation or non-renewal thereof.  Upon the request of Buyer, Seller’s contractors and subcontractors shall provide any additional data related to the insurance as Buyer reasonably requests.

(2) http://www.uccs.edu/facsrvs/planning-design-and-construction/projects-out-for-rfqrfp.html
(3) Seller shall ensure that its contractors or subcontractors diligently pursue any claims under such insurance for the benefit and to the satisfaction of the Seller once Seller notifies Buyer that Seller has an insured claim.  Seller may assist Buyer in, or may take over, pursuing such insured claim at any time.  If insurance maintained by Seller’s contractors or subcontractors lapses or fails to cover any casualty due to an act or omission of Seller’s contractors or subcontractors, Seller shall reimburse Buyer for any damages that would have otherwise been covered by the insurance required to be held by Seller’s contractors or subcontractors pursuant to this Agreement. 

Article 15 – LEGAL AND REGULATORY COMPLIANCE

15.1 Compliance with Laws
16.1 .  Each Party shall at all times comply with all applicable laws, ordinances, rules, and regulations applicable to it, except for any non-compliance which, individually or in the aggregate, does not have a Material Adverse Effect on the business or financial condition of the Party or its ability to fulfill its commitments hereunder.  As applicable, each Party shall give all required notices, shall procure and maintain all necessary Permits necessary for performance of this Agreement, and shall pay its respective charges and fees in connection therewith.

15.2 Certificates
16.2 .  Each Party shall deliver or cause to be delivered to the other Party certificates of its officers, accountants, engineers or agents as to matters as may be reasonably requested, and shall make available, upon reasonable request, personnel and records relating to the Solar Facility to the extent that the requesting Party requires the same in order to fulfill any regulatory reporting requirements, or to assist the requesting Party in litigation, including, but not limited to, administrative proceedings before utility regulatory commissions.

Article 16 – ASSIGNMENT AND OTHER TRANSFER RESTRICTIONS

16.1 No Assignment Without Consent
17.1 .  Except as permitted in this Article 16, neither Party shall assign this Agreement or any portion thereof, without the prior written consent of the other Party, which consent shall not be unreasonably withheld, conditioned or delayed; provided (x) at least thirty (30) Days prior notice of any such assignment shall be given to the other Party; and (y) any assignee shall be deemed to be “Seller” hereunder and shall expressly assume the assignor’s obligations hereunder, and assignor shall be relieved of its obligations and liabilities hereunder.

(A) Buyer’s consent shall not be required for Seller to assign this Agreement to an Affiliate of Seller. 

(B) Buyer’s consent shall not be required for Seller to assign this Agreement to any Financing Party.  Following such assignment, the Financing Party shall not be obligated to perform any obligation or be deemed to incur any liability or obligation provided in this Agreement on the part of Seller and shall not have any obligation or liability to Buyer with respect to this Agreement.  Such assignment shall not relieve Seller of any of its duties or obligations hereunder.

(C) Buyer’s consent shall not be required for Seller to assign the proceeds of this Agreement to any party.

16.2 Accommodation of Financing Party.

(A) Seller, without the approval of Buyer, may grant a security interest in its rights and obligations under this Agreement to any Financing Party as security for any loan or other investment (in the form of debt, equity, lease financing or otherwise) made to Seller provided, that no such grant shall relieve Seller of any of its duties or obligations hereunder.  Seller shall notify Buyer in writing of the name, address, and telephone and facsimile numbers of any Financing Party to which Seller’s interest under this Agreement has been encumbered.  Such notice shall include the name of the Financing Party to whom all written and telephonic communications may be addressed.  After giving Buyer such initial notice, Seller shall promptly give Buyer notice of any change in the information provided in the initial notice or any revised notice.

(B) If Seller encumbers its interest under this Agreement as permitted by this Section 16.2, the following provisions shall apply:

(1) Financing Party shall have the right, but not the obligation, to perform any act required to be performed by Seller under this Agreement to prevent or cure a default by Seller in accordance with Section 10.2, and such act performed by Financing Party shall be as effective to prevent or cure a default as if done by Seller.

(2) Upon the receipt of a written request from Seller or any Financing Party, Buyer shall execute or arrange for the delivery of such certificates, consents, opinions, and other documents as may be reasonably necessary for Seller to consummate any financing or refinancing and will enter into reasonable agreements with such Financing Party that provide that Buyer recognizes the rights of such Financing Party upon foreclosure of Financing Party’s security interest and such other provisions as may be reasonably requested by any such Financing Party, provided, however that any such agreement shall not constitute a modification hereof unless Buyer otherwise agrees in its sole discretion; and provided further, that such agreement does not materially adversely affect any of Buyer’s rights, benefits, risks and/or obligations under this Agreement.

(3) Buyer agrees that no Financing Party shall be obligated to perform any obligation or be deemed to incur any liability or obligation provided in this Agreement on the part of Seller or shall have any obligation or liability to Buyer with respect to this Agreement except to the extent any Financing Party has assumed the obligations of Seller hereunder pursuant to this Section 16.2; provided that Buyer shall nevertheless be entitled to exercise all of its rights hereunder in the event that Seller or Financing Party fails to perform Seller’s obligations under this Agreement.

(4) Financing Party may direct Buyer to remit payments to be made by Buyer under this Agreement to the payee and address specified by Financing Party.

(5) Buyer’s payments under the Agreement shall not be subject to any reduction, abatement, defense, set-off, counterclaim or recoupment for any reason whatsoever.

16.3 Subcontracting
.  Seller may subcontract its duties or obligations under this Agreement without the prior written consent of Buyer, provided, that no such subcontract shall relieve Seller of any of its duties or obligations hereunder. 

Article 17 – Income Tax ADJUSTMENT–Buyer’s Acts or Omissions  

17.1 Federal and State Tax Adjustment
.  Buyer represents and warrants that, for United States federal and state income Tax purposes, Buyer is not the owner of the Solar Facility and will not assert Tax, accounting or legal positions indicating or implying such ownership.  Buyer represents and warrants that it will not, by any act or omission, cause the United States federal and state income Tax benefits belonging to Seller under this Agreement to diminish during the Term of this Agreement.  Buyer acknowledges that it will not attempt to claim all or any portion of any depreciation deduction or any Tax credit associated with the Solar Facility, and Buyer shall cooperate with Seller to defend its ownership of or claim to any such depreciation deduction or Tax credit.  The Parties agree that in connection with any sale or lease of the Solar Facility by Seller permitted under Section 16.1, the provisions of this Section 17.1 shall be assigned to any such permitted assignee of Seller.

Article 18 – MISCELLANEOUS

18.1 Waiver
18.1 .  The failure of either Party to enforce or insist upon compliance with or strict performance of any of the terms or conditions of this Agreement, or to take advantage of any of its rights thereunder, shall not constitute a waiver or relinquishment of any such terms, conditions, or rights, but the same shall be and remain at all times in full force and effect.

18.2 Taxes.

(A) Seller shall pay or cause to be paid all Taxes on or with respect to the Solar Facility or on or with respect to the sale and making available to Buyer of Solar Energy and Test Energy that are imposed on the making available of Solar Energy and Test Energy arising prior to the Solar Energy Delivery Points.  Buyer shall pay or cause to be paid all Taxes on or with respect to the taking and purchase by Buyer of Solar Energy that are imposed at and from the taking of Solar Energy and Test Energy by Buyer at the Solar Energy Delivery Points.  If a Party is required to remit or pay Taxes that are the other Party’s responsibility hereunder, such Party shall promptly reimburse the other for such Taxes.  In the event any sale of Solar Energy or Test Energy hereunder is exempt from or not subject to any particular Tax, Buyer shall provide Seller with all necessary documentation within thirty (30) Days after the Effective Date to evidence such exemption or exclusion.  If Buyer does not provide such documentation, Seller shall not be liable to Buyer for the consequences of Buyer’s failure to provide documentation.

(B) Each Party shall use reasonable efforts to implement the provisions of and administer this Agreement in accordance with the intent of the Parties to minimize all Taxes to the extent permitted under applicable law, so long as such efforts do not have a Material Adverse Effect on either Party, and the Parties shall cooperate in this regard; provided, however, neither Party shall be obligated to incur any financial burden to reduce Taxes for which the other Party is responsible hereunder.  

(C) As of the date of execution of this Agreement, the Parties acknowledge and agree that the Solar Facility is subject to property Taxes that are currently imposed by the State of Colorado, and Seller shall pay such property Taxes.  Any change in any law, rule or regulation (or the application of any law, rule or regulation) of the State of Colorado, or any other Taxing jurisdiction within the State of Colorado, that would impose or increase the level of any form of property Tax on the Solar Facility shall be solely borne by and paid for in full by Seller.  

18.3 Relationship of the Parties
.  This Agreement shall not be interpreted to create an association, joint venture, or partnership between the Parties nor to impose any partnership obligation or liability upon either Party.  Neither Party shall have any right, power, or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as an agent or representative of, the other Party.

18.4 Severability
18.2 .  In the event any of the terms, covenants, or conditions of this Agreement, its Exhibits, or the application of any such terms, covenants, or conditions, shall be held invalid, illegal, or unenforceable by any Governmental Authority, all other terms, covenants, and conditions of the Agreement and their application not adversely affected thereby shall remain in force and effect; provided, however, that Buyer and Seller shall negotiate in good faith to attempt to implement an equitable adjustment in the provisions of this Agreement with a view toward effecting the purposes of this Agreement by replacing the provision that is held invalid, illegal, or unenforceable with a valid provision the economic effect of which comes as close as possible to that of the provision that has been found to be invalid, illegal or unenforceable. 

18.5 Complete Agreement; Amendments
.  The terms and provisions contained in this Agreement constitutes the entire agreement between Buyer and Seller with respect to the Solar Facility and shall supersede all previous communications, representations, or agreements, either verbal or written, between Buyer and Seller with respect to the sale of Solar Energy or Test Energy from the Solar Facility.  This Agreement may be amended, changed, modified, or altered, provided that such amendment, change, modification, or alteration shall be in writing and signed by both Parties hereto and the Financing Party, if any.

18.6 Binding Effect
.  This Agreement, as it may be amended from time to time pursuant to this Article 18, shall be binding upon and inure to the benefit of the Parties hereto and their respective successors-in-interest, legal representatives, and assigns permitted hereunder.

18.7 Headings
.  Captions and headings used in this Agreement are for ease of reference only and do not constitute a part of this Agreement. 

18.8 Counterparts
.  This Agreement may be executed in any number of counterparts, including in facsimile and electronic formats (including portable document format (.pdf)), each of which is an original and all of which constitute one and the same instrument. 

18.9 Reserved
.  
18.10 Notice
.  All notices, requests, demands, and other communications under this Agreement shall be in writing and shall be deemed to be given if hand delivered, faxed or mailed by certified mail, return receipt requested.


Unless hereinafter changed by written notice to Seller, any notice to Buyer shall be delivered, faxed, mailed or emailed to Buyer at:  

Attn: Gary Reynolds, Assistant Vice Chancellor for Administration

University of Colorado Colorado Springs
Colorado Springs, CO  80918
Phone:  719-255-3505
Fax:  719-255-3222
Email: Gary.Reynolds@uccs.edu

Unless hereinafter changed by written notice to the University, any notice to Contractor shall be delivered, faxed, mailed or emailed to Contractor at:  

[Contractor contact information to be placed here]
All notices delivered by hand shall be effective upon delivery and all notices mailed by certified mail, return receipt requested, faxed shall be effective when received, as indicated on the return receipt or facsimile transmittal or emailed shall be effective when received, as indicated on the email time stamp.

Article 19 ‑ CONFIDENTIALITY

19.1 Confidential Information.
  The Parties understand and agree that terms of this Agreement shall NOT be considered Confidential Information, and that this Agreement will be disclosed upon request by any third party in accordance with applicable law.  

19.2 Colorado Open Records Act
.  The Parties acknowledge that Buyer is a public institution, and, as such, is subject to the Colorado Public Records Act, C.R.S. §§ 24-72-101 et seq. (the “CPRA”), that Buyer shall not be obligated to protect any information not required to be protected under the CPRA, and that Buyer’s obligations under the CPRA supersede its obligations under this Agreement. 

Article 20  - SAFETY AND SECURITY

20.1 Safety and Security
.  Seller understands that concern for the safety and well-being of University students and staff is of particular importance to the University.  Seller expressly acknowledges that it is Seller’s duty to take reasonable precautions to protect the University’s students and staff in connection with the operation and maintenance of the Solar Facility.  The extent of such precautions will depend on the particular circumstances of the work to be performed.  However, to the extent that work to be performed involves security-sensitive functions or security-sensitive areas (e.g. unsupervised access to residence halls or work involving access to security-sensitive data), precautions to be taken by the University may include, but are not limited to, conducting criminal history checks on employees or agents and subcontractors assigned by Seller to such work at the University.  Seller agrees that Seller, its employees, agents, contractors or subcontractors will abide by University policies while working on the University campus, including the University’s Discrimination and Harassment policy.  Seller further agrees that the University may exclude any person from the University, including employees of Seller or Seller’s agents, contractors or subcontractors should the University in its sole opinion believe that person is violating any University policy.
Article 21 – RESERVED

21.1 RESERVED
ARTICLE 22– SPECIAL PROVISIONS

22.1 Special Provisions
.  This Agreement shall include the Special Provisions which are required pursuant to the State of Colorado Fiscal Rules.  The Special Provisions shall always control over other parts of the Agreement.  The Special Provisions are set forth below.  All references to “Contractor” shall be deemed to apply to Seller.

SPECIAL PROVISIONS

These Special Provisions apply to all contracts except where noted in italics.

1.
CONTROLLER’S APPROVAL. CRS §24-30-202(1). This contract shall not be valid until it has been approved by the Colorado State Controller or designee.

2.
FUND AVAILABILITY. CRS §24-30-202(5.5). Financial obligations of the State payable after the current fiscal year are contingent upon funds for that purpose being appropriated, budgeted, and otherwise made available. 

3.
GOVERNMENTAL IMMUNITY. No term or condition of this contract shall be construed or interpreted as a waiver, express or implied, of any of the immunities, rights, benefits, protections, or other provisions, of the Colorado Governmental Immunity Act, CRS §24-10-101 et seq., or the Federal Tort Claims Act, 28 U.S.C. §§1346(b) and 2671 et seq., as applicable now or hereafter amended.

4.
INDEPENDENT CONTRACTOR. Contractor shall perform its duties hereunder as an independent contractor and not as an employee.  Neither Contractor nor any agent or employee of Contractor shall be deemed to be an agent or employee of the State.  Contractor and its employees and agents are not entitled to unemployment insurance or workers compensation benefits through the State and the State shall not pay for or otherwise provide such coverage for Contractor or any of its agents or employees.  Unemployment insurance benefits will be available to Contractor and its employees and agents only if such coverage is made available by Contractor or a third party.  Contractor shall pay when due all applicable employment Taxes and income Taxes and local head Taxes incurred pursuant to this contract.  Contractor shall not have authorization, express or implied, to bind the State to any agreement, liability or understanding, except as expressly set forth herein.  Contractor shall (a) provide and keep in force workers’ compensation and unemployment compensation insurance in the amounts required by law, (b) provide proof thereof when requested by the State, and (c) be solely responsible for its acts and those of its employees and agents.

5.
COMPLIANCE WITH LAW. Contractor shall strictly comply with all applicable federal and State laws, rules, and regulations in effect or hereafter established, including, without limitation, laws applicable to discrimination and unfair employment practices.

6.
CHOICE OF LAW. Colorado law, and rules and regulations issued pursuant thereto, shall be applied in the interpretation, execution, and enforcement of this contract.  Any provision included or incorporated herein by reference which conflicts with said laws, rules, and regulations shall be null and void.  Any provision incorporated herein by reference which purports to negate this or any other Special Provision in whole or in part shall not be valid or enforceable or available in any action at law, whether by way of complaint, defense, or otherwise.  Any provision rendered null and void by the operation of this provision shall not invalidate the remainder of this contract, to the extent capable of execution.  The Parties hereby submit to the exclusive jurisdiction of the courts of the State of Colorado.

7.
BINDING ARBITRATION PROHIBITED. The State of Colorado does not agree to binding arbitration by any extra-judicial body or person. Any provision to the contrary in this contact or incorporated herein by reference shall be null and void.

8.
SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00. State or other public funds payable under this contract shall not be used for the acquisition, operation, or maintenance of computer software in violation of federal copyright laws or applicable licensing restrictions. Contractor hereby certifies and warrants that, during the term of this contract and any extensions, Contractor has and shall maintain in place appropriate systems and controls to prevent such improper use of public funds. If the State determines that Contractor is in violation of this provision, the State may exercise any remedy available at law or in equity or under this contract, including, without limitation, immediate termination of this contract and any remedy consistent with federal copyright laws or applicable licensing restrictions. 

9.
EMPLOYEE FINANCIAL INTEREST/CONFLICT OF INTEREST. CRS §§24-18-201 and 24-50-507. The signatories aver that to their knowledge, no employee of the State has any personal or beneficial interest whatsoever in the service or property described in this contract. Contractor has no interest and shall not acquire any interest, direct or indirect, that would conflict in any manner or degree with the performance of Contractor’s services and Contractor shall not employ any person having such known interests.  

10.
VENDOR OFFSET. CRS §§24-30-202 (1) and 24-30-202.4. [Not Applicable to intergovernmental agreements] Subject to CRS §24-30-202.4 (3.5), the State Controller may withhold payment under the State’s vendor offset intercept system for debts owed to State agencies for: (a) unpaid child support debts or child support arrearages; (b) unpaid balances of Tax, accrued interest, or other charges specified in CRS §39-21-101, et seq.; (c) unpaid loans due to the Student Loan Division of the Department of Higher Education; (d) amounts required to be paid to the Unemployment Compensation Fund; and (e) other unpaid debts owing to the State as a result of final agency determination or judicial action.

11.
PUBLIC CONTRACTS FOR SERVICES. CRS §8-17.5-101. [Not Applicable to agreements relating to the offer, issuance, or sale of securities, investment advisory services or fund management services, sponsored projects, intergovernmental agreements, or information technology services or products and services] Contractor certifies, warrants, and agrees that it does not knowingly employ or contract with an illegal alien who will perform work under this contract and will confirm the employment eligibility of all employees who are newly hired for employment in the United States to perform work under this contract, through participation in the E-Verify Program or the Department program established pursuant to CRS §8-17.5-102(5)(c), Contractor shall not knowingly employ or contract with an illegal alien to perform work under this contract or enter into a contract with a subcontractor that fails to certify to Contractor that the subcontractor shall not knowingly employ or contract with an illegal alien to perform work under this contract. Contractor (a) shall not use E-Verify Program or Department program procedures to undertake pre-employment screening of job applicants while this contract is being performed, (b) shall notify the subcontractor and the contracting State agency within three days if Contractor has actual knowledge that a subcontractor is employing or contracting with an illegal alien for work under this contract, (c) shall terminate the subcontract if a subcontractor does not stop employing or contracting with the illegal alien within three days of receiving the notice, and (d) shall comply with reasonable requests made in the course of an investigation, undertaken pursuant to CRS §8-17.5-102(5), by the Colorado Department of Labor and Employment. If Contractor participates in the Department program, Contractor shall deliver to the contracting State agency, Institution of Higher Education or political subdivision a written, notarized affirmation, affirming that Contractor has examined the legal work status of such employee, and shall comply with all of the other requirements of the Department program. If Contractor fails to comply with any requirement of this provision or CRS §8-17.5-101 et seq., the contracting State agency, institution of higher education or political subdivision may terminate this contract for breach and, if so terminated, Contractor shall be liable for damages. 

12.
PUBLIC CONTRACTS WITH NATURAL PERSONS. CRS §24-76.5-101. Contractor, if a natural person eighteen (18) years of age or older, hereby swears and affirms under penalty of perjury that he or she (a) is a citizen or otherwise lawfully present in the United States pursuant to federal law, (b) shall comply with the provisions of CRS §24-76.5-101 et seq., and (c) has produced one form of identification required by CRS §24-76.5-103 prior to the effective date of this contract.

CONTRACT SIGNATURE PAGE
THE PARTIES HERETO HAVE EXECUTED THIS CONTRACT

Persons signing for Contractor hereby swear and affirm that they are authorized to act on Contractor’s behalf and acknowledge that the State is relying on their representations to that effect and accept personal responsibility for any and all damages the University may incur for any errors in such representation.

THE REGENTS OF THE UNIVERSITY


[Successful Bidder here]
OF COLORADO, a body corporate



By ______________________



By _____________________

_________________________



________________________

Printed Name






Printed Name

_________________________



________________________

Title







Title

_________________________



________________________

Date







Date

ALL CONTRACTS MUST BE APPROVED BY THE STATE CONTROLLER

CRS §24-30-202 requires the State Controller to approve all State Contracts.  This Contract is not valid until signed and dated below by the State Controller or delegate.  Contractor is not authorized to begin performance until such time.  If Contractor begins performing prior thereto, the University of Colorado is not obligated to pay Contractor for such performance or for any goods and/or services provided hereunder.
STATE CONTROLLER: 

David J. McDermott, CPA
By ______________________

_________________________

Date

[remainder of this page intentionally left blank]

Exhibit A 
SOLAR FACILITY Description 

The current projection of the Expected Installed Capacity of the Solar Facility to be located on the Site(s) set out below and further described on Appendix 1 is [Capacity here] kW.  The Solar Facility is projected to generate [Production here] kWh in the first Commercial Operation Year (“Projected Generation”), and the Solar Facility is expected to produce at least eighty percent (80%) of such amount in each Commercial Operation Year for 20 years of Commercial Operation.
The final Installed Capacity and the projected output of the Solar Facility are subject to modification based on actual design of each of the Solar Panel Systems. 

Exhibit B 
SELLER TERMINATION PAYMENT
AFTER COMMERCIAL OPERATION YEAR SEVEN
After the Seventh (7th) Commercial Operation Year the Termination Payment is [PRICE here].

Exhibit C 
PRICE OF SOLAR ENERGY
The price shall be set as provided in the Cost Proposal Form.

In the event that the Term is extended due to a Force Majeure event as set forth in Section 12.5, the Price of Solar Energy shall be computed so that Buyer pays for twelve (12) Months of received Solar Energy at each of the beginning Commercial Year Price and the yearly escalated Commercial Year Price.
APPENDIX 1

SITE TERMS AND CONDITIONS; ACCESS AND LICENSE

2. Use of Site(s).  

The University of Colorado Colorado Springs, hereinafter known as the Licensor and [FIRM’s NAME HERE], hereinafter known as the Licensee agree that the Solar Facility will be located on the Site(s), which is located in Colorado Springs, Colorado and more particularly described in Exhibit A of this Appendix 1.  The Site(s) is graphically depicted in the drawings attached hereto as Exhibit B in this Appendix 1.  The Site(s) will be the building(s) commonly known as ________________.  All use of the Site(s) by Licensee shall be subject to Licensor’s rules and regulations governing the use of, and access to, its property.

a. Licensee shall have the exclusive (as to third parties, but not as to Licensor itself) right to use the Site(s) for the development, construction and operation of a solar-powered electrical generating facility for the conversion of solar energy into electrical energy (all connected Solar Panel Systems, located on the Site(s), collectively, the “Solar Facility”).  In connection with such use, Licensee shall have the right to:

i. determine the feasibility of solar energy conversion on the Site(s);

ii. (A) with Licensor’s permission, develop, construct, install, place and operate on the Site(s) multiple solar panels (each, a “Solar Panel System”), (B) to erect, construct and use all the necessary and requisite devices, fixtures, appurtenances and facilities for such Solar Panel Systems, including: foundations, supports,;; the physical preparation of the Site(s) on which the Solar Panel Systems will be installed; power collection facilities, including underground or above ground distribution and collection lines from Solar Panel Systems to one or more points of interconnection with the building electrical system, wires and cables, conduit at each Solar Panel System location;; underground or above ground control, communications and telecommunications equipment, other safety and protection facilities;; and other improvements, facilities, appliances, machinery and equipment in any way related to or associated with any of the foregoing (all of the foregoing, including the Solar Panel Systems collectively referred to herein as  the “Solar Facility”), (C) to maintain, clean, repair and replace and dispose of part or all of the Solar Facility, and (D) to access the Site(s) with third parties for promotional purposes, all with prior coordination with, and approval from, Licensor, which shall be provided through a negotiated marketing agreement.  Without limiting the generality of the foregoing, the Parties recognize that (1) power generation technologies are improving at a rapid rate and that Licensee may (but shall not be obligated to) from time to time replace or repair the Solar Facility on the Site(s) with newer (and potentially smaller or larger) models of Solar Panel Systems and related Solar Facility and (2) the activities contemplated by this Appendix 1 may be accomplished by Licensee or one or more third parties authorized by Licensee and approved by the Licensor.

iii. Licensee shall have the right of ingress to and egress from the Solar Facility over and across the Site(s) and,  by foot and not necessarily by vehicle with permission of the Licensor, which shall not be unreasonably withheld.

iv. Licensor expressly reserves the right to use the Site(s) for uses that do not and will not interfere with Licensee’s operations hereunder or enjoyment of the rights hereby granted; provided, however, that 

A. Licensor may not use in a manner inconsistent with access rights granted herein,

B. Licensee shall have reasonable discretion as to the location of the Solar Panel Systems on the Site(s) and the extent of construction activity required in connection with such Solar Facility, and 

C. Licensor acknowledges and agrees that Licensee or its affiliate or nominee is the exclusive owner and operator of the Solar Facility, that the Solar Facility and the Solar Panel Systems are not a fixture and may not be sold, leased, assigned, mortgaged, pledged or otherwise alienated or encumbered (collectively, a “Transfer”) with the fee interest or any other rights included in any property which contains the Site(s) (“Property”).  Licensor shall give Licensee at least 15 days written notice prior to any Transfer of all or a portion of the Property identifying the transferee, the portion of Property to be transferred and the proposed date of Transfer.  Licensor agrees that this Appendix 1 shall run with the Property and survive any Transfer of the Property.  

Licensee agrees that it shall keep and maintain the Site(s) in good condition and repair, at Licensee’s sole expense, in such a manner so as not to conflict or interfere with the other use of the facilities at the Site(s).  Furthermore, Licensee agrees that it shall not damage nor shall it permit any damage to the Site(s).

3. Construction and Access.  

a. Without limiting the rights set forth elsewhere in this Agreement, Licensor acknowledges that a portion of the Solar Facility to be constructed by Licensee on the Site(s) may include:

i. buried and/or above ground electrical and communications lines between Solar Panel Systems and from Solar Panel Systems to building electrical systems , such lines to be subject to prior approval by Licensor.  Licensee shall use commercially reasonable efforts to install such electrical lines so that, following installation of the electrical lines, the area surrounding such lines may be used by the parties in accordance with the terms of this Agreement.

ii. equipment to monitor sun and weather conditions for the Site(s).

b. Without limiting the rights set forth elsewhere in this Agreement, Licensor hereby grants to Licensee the following rights  during the Term (collectively, the “Rights”):

i. an exclusive right to use, convert, maintain and capture the free and unobstructed flow of Solar Energy and resource over and across the Site(s) subject to Section 1.a of this Appendix 1 above; 

ii. one or more non-exclusive  access rights on, over and across the Site(s), including for vehicular and pedestrian ingress, egress and access to and from the Solar Facility.

c. Licensee shall design and construct all Solar Panel Systems at its own expense, but subject to the University’s reasonable review, approval and inspection and the State Code Compliance process.  At the end of any construction period, Licensee will provide the University reasonably suitable “as built drawings” of the Solar Facility.

d. The Parties agree that construction may have to be suspended for a reasonable period of time, if the University deems it necessary, in order to facilitate the performance of other obligations of the University; provided, that Licensee shall not be liable under this Agreement for any damages or obligations resulting from such delay.

4. Licensor Compensation.  Licensee shall pay to Licensor an amount equal to one dollar ($1.00) per annum, on or before the date that is thirty days after the Effective Date (and each anniversary thereafter) during the Term for the use of the Site(s) as described in this Appendix 1.

5. Taxes.  Licensor represents it is a Tax-exempt entity of the State of Colorado.
6. Ownership of Solar Facility.  Licensor shall have no ownership or other interest in any Solar Facility installed on the Site(s), and Licensee shall at all times retain title to the Solar Facility, with the right, at any time and in its sole discretion, to remove, replace or repair one or more Solar Panel Systems, measurement equipment or other elements of the Solar Facility.  Licensor expressly waives any statutory or common law landlord’s lien to which Licensor might be entitled.  

7. Requirements and Governmental Agencies.  Licensee shall comply in all material respects with valid laws applicable to the Solar Facility, but shall have the right, in its sole discretion and at its sole expense, in its name, to contest the validity or applicability to the Site(s) of any law, ordinance, order, rule or regulation of any governmental agency or entity.  Licensee shall control any such contest and Licensor shall cooperate with Licensee in every reasonable way in such contest, at no out-of-pocket expense to Licensor.

8. Construction Liens Not Allowed.  Licensee shall keep the Site(s), which for the avoidance of doubt shall include only Licensor’s facilities and property, free and clear of all liens and claims of liens for labor and services performed on, and materials, supplies or equipment furnished to, the Site(s) in connection with Licensee’s use of the Site(s) pursuant to this Agreement.

9. Hazardous Materials.  Licensee will not cause or permit the storage, treatment or disposal of any Hazardous Materials in, on, or about the University property by Licensee, its agents, employees, contractors or subcontractors.  Licensee will not permit University property to be used or operated in a manner that may cause University property to be contaminated by any Hazardous Materials in violation of Federal or State of Colorado laws.  Licensee shall indemnify Licensor against Licensee’s material violation on the Site(s) of any applicable law or regulation relating to any substance, material or waste classified as hazardous or toxic, or which is regulated as waste, “Hazardous Materials” shall mean those hazardous materials or waste defined as such in applicable Federal and State of Colorado regulations, including but not limited to the Comprehensive Environmental Response Compensation Liability Act of 1980, as amended, 42 U.S.C. sections 9601-9657; the Hazardous Material Transportation Act of 1975, 49 U.S.C section 1801-1812; the Resource Conservation Recovery Acts of 1976, 42 USC sections 6901-6987; the Occupational Safety and Health Act of 1970, 29 USC 651 et seq., or any other federal, state or local statute, law, ordinance, code, rule, regulation, order or decree regulating, relating to, or imposing liability or standards of conduct concerning hazardous materials, wastes or substances now or at any time hereinafter in effect.

10. Licensee Activities.  Licensee shall make reasonable efforts not to disturb Licensor’s activities on the Site(s) to the extent such activities are consistent with Licensee’s rights under this Agreement.

11. Licensor’s Representations, Warranties and Covenants.  Licensor hereby represents, warrants and covenants as follows:

a. Licensor’s Authority.  Licensor is the sole owner of the Site(s) and has the unrestricted right and authority to grant Licensee the rights granted herein.  No rights to convert the solar resources of the Site(s) or to otherwise use the Site(s) for solar energy purposes have been granted to or are held by any other party other than Licensee, subject to Section 1.a of this Appendix 1 above.  There are no covenants, restrictions, rights of way, easements or other encumbrances on the Site(s) that will prevent Licensee’s use of the Site(s) as contemplated herein.  

b. No Interference.  Licensor agrees that Licensee shall have the exclusive right to convert all of the solar resources of the Site(s), subject to Section 1.a of this Appendix 1 above.  Licensor’s activities and any grant of rights Licensor makes to any third party, whether located on the Site(s) or elsewhere, shall not, now or in the future, unreasonably interfere in any way with Licensee’s use of the Site(s), or the rights granted under this Agreement.  In furtherance of the foregoing, Licensor shall not interfere with the solar resource or otherwise construct or permit to be constructed any structure that prevents, inhibits or impairs the solar resource over the Site(s), or engage in any activity on the Site(s) or adjacent properties that might cause a decrease in the output or efficiency of the Solar Facility, as determined by Licensee, including, without limitation, the construction of structures or planting of trees which would interfere with the free and unobstructed access to the solar resource.  Licensor reserves the right to erect buildings for ordinary use.  
c. Requirements of Governmental Agencies.  Licensor shall reasonably cooperate with Licensee in applying for, complying with, or obtaining any land use permits and approvals, building permits, environmental impact reviews or any other approvals required for the financing, construction, installation, replacement, relocation, maintenance, operation or removal of the Solar Facility .  All such applications, permits and other approvals shall be obtained at Licensee’s expense.

d. Hazardous Materials.  Licensor hereby represents and warrants to Licensee that (i) there are no abandoned wells, solid waste disposal Site(s), hazardous wastes or substances, or underground storage tanks located on the Site(s), (ii) the Site(s) does not contain levels of petroleum or hazardous substances which require remediation; and (iii) the Site(s) is not subject to any judicial or administrative action, investigation or order under any applicable environmental laws or regulations.  Licensor warrants that it has done nothing to contaminate the Site(s) with hazardous substances or wastes.  
12. Easements and Licenses by Licensee Not Allowed.  Licensee shall have NO right to grant easements, licenses or similar rights (however denominated) to one or more persons or entities., it being understood however, that the Rights granted herein to Licensee also apply to Licensee’s subcontractors whose activities are connected with the Agreement and this Appendix 1.

13. Memorandum.  Licensor and Licensee shall execute in recordable form and Licensee may record at Licensee’s expense, a memorandum of the Agreement satisfactory in form and substance to Licensee and Licensor.  

14. Estoppel Certificates.  From time to time, each party, within thirty (30) days after written request from the other party, shall execute and deliver an estoppel certificate certifying as to the status of this Agreement and each party’s performance thereunder. 

15. Licensor’s Ownership of Property and Site(s).  Licensor covenants and warrants that Licensor is the true and lawful owner of the Site(s) and has full right and power to contract regarding the same.  Licensor agrees that Licensee shall quietly and peaceably hold, possess and enjoy the Site(s) pursuant to the terms of this Agreement, and for the Term of this Agreement, and any extension thereof.  

16. Condemnation.  As used herein, the term “Taking” means the taking or damaging/ of the Site(s), the Solar Facility, the rights granted to Licensee pursuant to this Appendix 1, the Rights or any part thereof (including severance damage) by eminent domain, condemnation or for any public or quasi-public use.  A Party who receives any notice of a Taking shall promptly give the other Party a copy of the notice, and each Party shall provide to the other Party copies of all subsequent notices or information received with respect to such Taking.  If a Taking occurs, then the compensation payable therefor, whether pursuant to a judgment, by agreement or otherwise, including any damages and interest, shall be distributed proportionally to Licensee and Licensor based on the values of their respective interests and rights in this Agreement, the Site(s) and the use thereof, taking into account  (a) with respect to Licensee (i) the Taking of or injury to the rights granted to Licensee pursuant to this Appendix 1, the Rights or the Solar Facility, (ii) any cost or loss that Licensee may sustain in the removal and/or relocation of the Solar Facility, or Licensee’s chattels and fixtures and (iii) Licensee’s anticipated or lost profits, damages because of deterrent to Licensee’s business and any special damages of Licensee; and (b) with respect to Licensor, the Taking of the fee title and cost to remove chattels and fixtures.  The parties agree that the consideration of lost profits suffered by Licensee in its operation of the Solar Facility in connection with a Taking shall not be considered consequential or incidental damages for purposes of this Agreement.

EXHIBIT A to APPENDIX 1
DESCRIPTION OF SITE(S)
TBD

EXHIBIT B to APPENDIX 1
DRAWING OF SITE(S)

Example of Drawing of Site Provided Here
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