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Week 6

ASSIGNMENT OF LEASES AND REVERSIONS

· The major issues that arise, following the assignment of a lease or the reversion, concern the enforcement of the rights  and obligations of the lessor and lessee, by and against the assignees.
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· L’s (landlord) interest is called the reversion.

· T’s (Tenant) interest is the lease.

· Assignment – transfer of the whole of the balance of the term

· After a term is assigned to an assignee, that person becomes the immediate lessee to the lessor and the assignor ceases to be a lessee to the lessor.

· Sub-lease – transfer of something less than the balance of the term.

· The lessee continues to retain an estate in the land (the lease) because a smaller estate (the sub-lease) has been carved out of the leasehold estate.

Two relationships are created between parties when land is leased, a contractual relationship and a property relationship:

Privity of Contract

· The terms of a lease are enforceable b/w the original lessor and the original lessee (the assignor) because of the contract b/w the parties.  This liability is not affected by any assignment.

· If the assignee (T2) breaches a covenant in the lease, the original lessee (T1) will be in breach of K.

Privity of Estate
· Privity of estate is created b/w the lessor and the assignee because the assignor is transferring an estate in the land to the assignee.  

· When privity of estate is created b/w the lessor and the assignee, the assignee will be bound by those covenants that run with the land.

ASSIGNMENT OF LEASES

ELEMENT 1: Determine the nature of the r’ship between the parties

· Is it a legal or an equitable assignment?

· The relationship determines which covenants will bind the parties.

LEGAL ASSIGNMENT

· For an assignment of any lease (including short term lease or an informal lease) it must be in writing and signed: PLA s.11 

· To assign a lease registered under the LTA, it is necessary that a transfer of a lease in the correct form be registered: ss.60, 61, 62.

· With legal assignment of a short lease: there must be writing b/c s.12(2) PLA refers to “creation” of short leases, does not extend to assignment.  A short lease can be created orally but must be in writing to assign.

Legal assignment of a registered lease requires:

1. s.181LTA – An instrument does not transfer or create an interest in a lot at law until it is registered.

2. S.10(1) PLA – No assurance of land shall be valid to pass an interest at law unless made by deed or in writing signed by the person making such assurance.

Relationships Between Parties AFTER LEGAL ASSIGNMENT Of Legal Lease
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Contract of assignment

· Once T1 has assigned to T2, the relationship b/w L and T1 is still one of privity of K but there is no longer privity of estate (the original tenant has ceased to have interest in the land)

· L and T2 – no privity of K (B/c they never made a K with each other) but there is privity of estate.
EQUITABLE ASSIGNMENT

s.11(1)(c) PLA – “a disposition of an equitable interest or trust subsisting at the time of the disposition, must be manifested and proved by some writing signed by the person disposing of the same, or by the person’s agent lawfully authorised in writing, or by will.

· Assignments of equitable leases must be in writing and signed.

· An assignment of a registered lease by a written but unregistered instrument is effective in equity provided SP is available.  

· If an assignment is not in writing, but sufficient acts of PP exist so as to invoke the equitable doctrine of PP, a court may order SP of the assignment.

· Equitable assignment of short lease: oral is sufficient if there are sufficient acts of part performance: 

McMahon v. Ambrose
· R leased premises to A for three years.  

· A orally agreed to assign the lease to M and M took possession.

· A failed to pay rent under the head lease.

· R forfeited the head lease and took action against A.

· A issued a 3rd party notice against M claiming indemnity from M.

Held:

· Because the assignment of the lease was oral, M was not liable at law to indemnify A.

· A argued that he was entitled to equitable damages in lieu of SP b/c there was a valid equitable assignment of the lease.

· Ct held that it could not grant SP of the agreement to assign b/c the lease had ended by the time the proceedings against M commenced.

· Even if the Ct could order SP of lease that had expired (or damages) it should not do so, b/c at the time the 3rd party notice was issued, A was not ready, willing and able to perform the contract.

· But, because M got the keys and took possession it was held to be Part performance.

· General principles for PP are set out in McBride v. Sandiland
Relationship Between Parties AFTER EQUITABLE ASSIGNMENT Of Legal Lease/Equitable Lease/Short Lease
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Contract of assignment

· After an equitable assignment, the L and T1 stay in both r’ships and the L and T2 have no r’ship at all.

· L and T2: no privity of K; no privity of estate, b/c the equitable assignment has no effect on L.
· Privity of estate has always been seen has a legal r’ship not operating in equity.
NOTE:

· Equitable assignment is valid b/w the parties – T1 and T2, but not valid against 3rd party – L:

Chronopoulos

· Equitable doctrines such as the doctrine of Walshv. Lonsdale operate only for the benefit of the parties, not valid against L.

· IF LEGAL GO TO ELEMENT 2

· IF EQUITABLE GO TO ELEMENT 3

ELEMENT 2: Enforceability Of Covenants At CL After Assignment Of Lease

· Enforceability of covenants depends on the r’ship between the parties.  

· B/w L and T1 all covenants are enforceable.

· successors are not necessarily bound contractually, T1 is bound contractually and if not expressed, it is achieved by s.53(2)

· L and T2 – T2 is liable for covenants that t & c the land.

ENFORCEABILITY OF COVENANTS AFTER ASSIGNMENT OF THE LEASE

After a lease is assigned, 3 major questions must be asked:

1. Which covenants are enforceable b/w the original parties: L and T1

2. Which covenants are enforceable b/w L and the assignee: T2
3. What legal responsibility does T1 have concerning the performance of the obligations of the lease after assignment to T2.
Liability of T1 to L for breach of covenant AFTER assignment

· There is privity of K, so it depends on the K
· T1 is liable right throughout the term of the lease no matter who has it or who breaches it.  This is because there is privity of contract and liability is not affected by any assignment.

· Section 53(2) PLA will imply into the lease that she has covenanted on behalf of successors in title.

· However, s.53(2)  CAN be contracted out of and limit T1’s liability

Sources Of T1’s Right To Indemnity From T2

· The lessor may sue either the original lessee or the assignee – but cannot recover twice.

· If the original lessee compensates the lessor for breaches of the covenant committee by the assignee, then the assignee is bound to indemnify the original lessee:  Moule v Garrett
· An indemnity will be of little value if the assignee is bankrupt.

Three principles apply:

1. Moulle v. Garret principle (CL position)
· one person who is compelled to pay damages through the legal default of another is entitled to recover the sum paid from the person who defaulted

2.   s.62(1), (3) LTA

· s.62(1) all the rights and liabilities of the transferor (T1) vest in the transferree (T2)

· s.62(3) regd transferee (T2) of a regd lease is bound by and liable under the lease to the same extent as original lessee (T1).

· T2 is liable only for covenants that t and c the land: Australian Deposit & Mortgage Bank v. Lord
3. Instrument of assignment b/w T1 and T2

Moulle v. Garret
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· The D’s were the ultimate assignees and breached the covenant to repair

· The L went after the original tenants, the P’s and they had to meet the liability.

Held:

· D’s had duty to perform covenants, P’s liable to L b/c of default of defs.

· Therefore P’s entitled to indemnity.

Liability of T2 (incoming tenant) to L

· If there is legal assignment of a legal lease the assignee’s liability is based on privity of estate.

· The assignee is liable for breaches of covenants that TOUCH AND CONCERN THE LAND which are committed during the currency of the assignee’s term.

· The covenant should in some way affect the nature, value or quality of the leased land or the way in which it is used or enjoyed: Mayor of Congleton v. Pattison
Does covenant touch & concern the land?

The covenant will touch and concern the land if the following conditions are satisfied: P & A Swift
1. The covenant benefits the owner of reversion for the time being; and if separated from the reversion, ceases to be of benefit to the covenantee

2. Affects the nature, quality, use or value of land of reversioner

3. Must not be personal

4. A covenant to pay money may touch and concern the land, if above conditions are satisfied and covenant is connected with the land.

· Examples of covenants that touch and concern the land on the part of the lessee include:

· covenant to pay rent, 

· to repair, 

· not to assign w/o consent, 

· to insure against fire 

· Examples of covenants on the part of the lessor that touch and concern the land include:

· An option to renew a lease (the right to call for a fresh lease) does t and c the land b/c directly affects the lease and its term – Mercantile Credits v. Shell 

· not to build on the adjoining property

· to supply the premises with water

· Covenants which do NOT touch and concern the land include:

· An option to purchase: does not t and c the land because does not concern tenancy or its terms, does not affect the lease any more than sale of reversion to a stranger: Woodall v. Clifton 

Duration Of T2’s Liability

· T2 is only liable for breaches committed while T2 is the tenant

Exception :

· Continuing breaches – If the tenant is contracting to be liable for repairs and T2 takes over the lease, even if T1 was responsible for the bad state, T2 is liable for that:

Granada Theatres

· Rationale: T2 should only be liable while T2 is in the privity of estate r’ship

Liability After Further Assignment
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T1 ----- T2 ----- T3

· After the assignment to T3 there is no longer r’ship b/w L and T2

· R’ship of L and T3 after assignment: if a legal assignment of a legal lease – privity of estate.

Liability Of The Landlord After Legal Assignment Of A Lease

· corresponds with liability of T1 and T2

· so L liable to T1 in K for all covenants, but T1 may have difficulty proving loss after assignment.

· L liable to T2 for breach of covenants that touch and concern the land

ELEMENT 3: Enforceability of Covenants After Equitable Assignment

· T2 is not liable to the L for any covenants after an equitable assignment.

· L would therefore go after T1.  

· T1 would want indemnity from T2 – couldn’t use LTA s.62 b/c they apply to a legal assignment of a legal lease.  

· You also can’t use the doctrine in Moule v. Garrett b/c it only operates where T2 is independently liable to L.  The basis is the assignment b/w T1 and T2.

Chronopoulos v. Caltex Oil
Caltex Oil


Lessees ----- Chronopoulos

· Caltex was L and there were lessees that assigned to C (equitable assignment of lease)

· After the equitable assignment, there was no r’ship b/w L and T2 (no r’ship b/w Caltex and C)

· There was a rent review clause in the lease which gave the L a right to increase rent – which touches and concerns the land.

· Caltex sued C for the increase in rent in accordance with the rent review clause.

· Caltex said they were relying on Walsh v. Lonsdale, this was an equitable assignment and C was liable.

· Ct said they couldn’t rely on W v. L and said this was only available to the 2 parties to the assignment.  C’s position was as good as if there was a legal assignment.

· W v. L does not operate for the benefit of 3rd parties.

· Caltex couldn’t recover the increased rent.

Summary of position – enforceability of covenants after assignment of lease

· is there privity of estate

· if there is privity of the estate, T2 will be liable for covenants that t and c the land

· do the covenants t and c the land?

ASSIGNMENT OF REVERSIONS

L1 ------ L2



T

· Transfer of the fee simple, subject to the lease

· L2 is the assignee of the reversion

LIABILITY Of L1 To T After Assignment Of Reversion

· depends upon K made – usually covenant on behalf of successors and assigns, if not, s.53(2) PLA writes that into the K with T

RIGHTS Of L1 And L2 After Assignment Of Reversion Against T

· When the reversion is assigned from L1 to L2, L2 acquires the right to retrieve all rent etc…

· Section 117 of the PLA deals with the enforcement by L2 of the lessee’s covenants.

s.117 PLA

(1) Rent and the benefit of covenants which touch and concern the land and are to be performed by the lessee are annexed to and go with the reversion

· This means: L2 is entitled to the benefit of covenants that t and c the land against T.

(2) Rent may be recovered and the benefit of those covenants may be enforced by the person entitled to the income of the land leased.

· This means: L2 can enforce covenants which touch and concern the land against T whether the breach occurred before OR after the assignment.  

· Therefore the L1 cannot sue the lessee in respect of breaches which occurred before the assignment unless there is an express contrary agreement.

Ashmore Developments
      P (L1)  ----- purchaser of reversion (L2)


      T1----T2----T3 defs

· B/w date of K for sale of reversion and the date of settlement, the D’s failed to pay the rent. 

· The date of settlement was critical (K of sale completed and new purchaser was entitled to regn)  There is usually an apportionment for the vendor – the money was apportioned here on the basis that the vendor L1 was allowed to rent right up to the date of settlement.

· After assignment, the P sued for rent unpaid before assignment.

· They were not entitled to recover it.  B/c of s.117, after assignment of the reversion, L2 (assignee) is allowed to sue the T for breaches of covenant in the lease, even if the breaches occurred b/f the assignment.

· The effect of s.117 is that L2 acquires the right to sue and L1 loses it.

· Ryan J @ p.6 – rationale is that damages for breach of covenant are the decrease in the value of the reversion, so they belong to the person who has the reversion.  The sale price should reflect the fact that L2 obtains this right to sue for past breaches.

· L2 had assigned to L1 the right to sue for those breaches – L2’s right to sue can be assigned under s.199 (have to give notice to the tenant).

· B/c L2 had not given notice to the T, the assignment was operative in equity only, so L2 could only have sued for that rent in the name of L1.

Dalegrove 

Maritime Services Board (L1) ---- assigned reversion to Pls (L2)


5 year regd lease (defs)

· L1 signed the reversion to L2 and L2 sued the tenants before they had the transfer registered.

· On the day they settled the K of sale, L2 began action against T for breach of covenant.

· The action was started when there was still only an equitable interest in the land.

· Judge focused on s.117(2) – person entitled to the income of the land leased.  

· L2 doesn’t have to be registered to get the benefit of those covenants – p.550-551.

· L2 was entitled to recover.

Liability Of L2 To T After Assignment Of The Reversion

· depends upon s.118PLA

S.118 PLA

Covenants which touch and concern the land and are to be performed by the lessor are annexed to and go with the reversion and may be enforced by the person in whom the lease is vested.

· This means: L2 is bound to perform those lessors covenants which touch and concern the land.

ELEMENT 4:  The Effect of an Assignment on a Guarantee of Performance of a Lessee’s Obligations

· It is NOT unusual for a lessor to require that the performance of a lessee’s obligations be guaranteed by a surety.  Whether either the lease or  the reversion is assigned then the question arises as to whether the guarantee is enforceable against the surety

When the Reversion is Assigned

· When a guarantor guarantees the performance of the lessee’s obligations there is PRIVITY OF CONTRACT between the lessee and the guarantor but not privity of estate.

· There is NO relationship between Lesor and the guarantor.

· Therefore when the reversion is assigned, there is neither privity of K nor privity of estate between L2 and the guarantor.

· Nor can L2 rely on s.117 or s.62 of the PLA to enforce the benefit of the guarantor’s covenant.

However, the guarantee may be enforced  in other ways:

1. By an express assignment of the benefit of the guarantor’s covenant to L2

2. If the liability under the guarantee arises out of a failure to comply with a covenant which touches and concerns the land.

When the Lease is Assigned

· The general rule is that a surety’s covenants relate only to the particular lessee whose obligations have been guaranteed and when there is an assignment of the lease, the change of lessee would constitute a material alteration in the nature of the obligation guaranteed.

· Therefore there must be clear words to extend the guarantor’s obligation to a subsequent lessee

SUB-LEASE

· Tenant retains his or her own tenancy and carves out something less for the sub-tenant

L


   Privity of contract and estate

T


   Privity of contract and estate

ST

· After the sub-lease, is the original lessee still the tenant of the lessor?

· YES – the lessee becomes the sub-lessor to the sub-lessee and the lessee continues to retain an interest in land.

· R’ships after sub-lease – L and T have privity of K and estate

· T and ST had privity of K and estate

· L may enforce against ST indirectly only, by forfeiture of head-lease or damages against T.

· Neither L or ST can sue for breaches, they have to use the T

· The most effective remedy for L is to use a forfeiture clause to terminate the head lease, and then the sub-lease would fall.

· There is provision in s.125 PLA for forfeiture of leases.













Page 7

