
MUTUAL CONFIDENTIALITY AGREEMENT

This Mutual Confidentiality Agreement (“Agreement”) is made as of [_______] (“Effective Date”) between Port Arthur Pipeline LLC, a Delaware limited liability company (“Port Arthur Pipeline”), and [_______], a [_______] (“[_______]”).  In connection with discussions between Port Arthur Pipeline and [_______] that relate to the possible working relationship between the parties involving potential business opportunities related to transportation service on the proposed interstate natural gas pipeline and related facilities referred to as the Port Arthur Pipeline Louisiana Connector Project (the “Transaction”), each party anticipates disclosing certain Confidential Information (as defined below).  As a condition to such disclosure by a party to the other party and its current and future direct and indirect affiliates and its and their respective directors, officers, employees, agents, current and potential lenders and business partners, and professional, technical and other advisors (collectively, “Representatives”), the parties hereby agree as follows:
1. Definition.   “Confidential Information” shall mean information disclosed by a party (the “Disclosing Party”) or its authorized agents to the other party (the “Receiving Party”) or its authorized agents concerning the business, intellectual property, technology, operations, and assets of the Disclosing Party or its affiliates, including, without limitation, business plans, source code, object code, diagrams, flow charts, research, development, processes, marketing techniques and materials, development or marketing timetables, strategies, development plans, cost reduction strategies, customer, supplier or employee names, pricing policies, financial and valuation information, and other information of a similar nature.  Information satisfying the foregoing requirements shall be Confidential Information whether or not prepared in connection with the Transaction and whether or not reduced to writing or other tangible form so long as the Disclosing Party identifies, orally or in writing, the information as “confidential” at the time of its disclosure or it is readily apparent from the nature of the information that it is confidential.  Confidential Information shall not include information (1) known to the Receiving Party or its Representative prior to obtaining same from the Disclosing Party; (2) in the public domain at the time of disclosure by the Disclosing Party; (3) lawfully obtained by the Receiving Party or its Representative from a third party who did not receive same, directly or indirectly, from the Disclosing Party; (4) that is or was independently developed by persons who had no access to the Confidential Information; or (5) approved for release by written authorization of an authorized officer of the Disclosing Party.  Any party claiming that any of the foregoing five exceptions apply shall have the burden of proof to establish such applicability.

2. Limited Use; Nondisclosure.   The Receiving Party hereby agrees that it shall use the Confidential Information of the Disclosing Party solely for the purpose of evaluating and consummating the Transaction.  The Receiving Party shall not use the Confidential Information of the Disclosing Party for its own benefit, other than for the limited purposes set forth herein.  To prevent unauthorized use or disclosure of the Confidential Information, the Receiving Party agrees to use the higher of: (a) the same degree of care it uses with respect to its own proprietary or confidential information; or (b) a reasonable standard of care.  Without limiting the generality of the foregoing, the Receiving Party shall not disclose the Confidential Information to any individual other than a Representative.  Except as otherwise provided herein, the Receiving Party will keep confidential and not disclose the Confidential Information.  The Receiving Party shall cause each of its Representatives to which it discloses Confidential Information to become familiar with, and abide by, the terms of this Agreement.
3. Court or Administrative Order.   Notwithstanding the provisions of Section 2 above, the Receiving Party and its Representatives may disclose any of the Confidential Information in the event, but only to the extent, that, based upon reasonable advice of counsel, it is required to do so by the disclosure requirements of any law, rule, or regulation or any order, decree, subpoena or ruling or other similar process of any court, securities exchange, governmental agency, or governmental or regulatory authority.  Prior to making or permitting any of its Representatives to make such disclosure, the Receiving Party shall provide the Disclosing Party with prompt written notice of any such requirement so that the Disclosing Party (with the Receiving Party’s assistance, at the expense of the Disclosing Party) may seek a protective order or other appropriate remedy.  
4. Publicity.  Neither party shall, without the prior written consent of the other party, disclose to any person (a) the fact that the parties have exchanged Confidential Information or (b) any information regarding the ongoing business relationship between the parties, including the fact that such relationship exists; provided, however, that a party may disclose the information specified in (a) and (b) above if such disclosure is required in Section 3 above, in which case the procedures specified therein with respect to such disclosure shall apply.

5. Document Retention.  At any time upon the request of the Disclosing Party, the Receiving Party shall promptly deliver to the Disclosing Party or, at the Receiving Party’s option, destroy (with such destruction to be certified to the Disclosing Party) all portions of documents (and all copies thereof, however stored) furnished to or prepared by the Receiving Party and its Representatives that contain or are based on or derived from Confidential Information and all other portions of documents in such Receiving Party’s possession that contain Confidential Information; provided, however, that the Receiving Party may retain any electronic copies as may be stored on the Receiving Party’s electronic records storage system as a result of automated back-up systems.

6. Term; Survival.   The term of this Agreement shall commence on the Effective Date and, notwithstanding the return or destruction of all or any part of the Confidential Information, shall continue until the date that is [_______] thereafter unless sooner terminated upon the mutual agreement of the parties in writing; provided, however, that, with respect to Confidential Information disclosed by the Disclosing Party to the Receiving Party during the term of this Agreement, the obligations and restrictions on the Receiving Party set forth herein, and the Disclosing Party’s rights to enforce the same, shall survive the termination or expiration of this Agreement until the date that is [_______] following such disclosure to the Receiving Party. 

7. Assignment.  Neither party may assign (by operation of law or otherwise) any of its rights or obligations hereunder without the prior written consent of the other party.

8. Remedies.  The parties acknowledge that the Confidential Information is valuable and unique and that damages would be an inadequate remedy for breach of this Agreement, and the obligations of the Receiving Party and its Representatives are specifically enforceable.  Accordingly, the parties agree that in the event of a breach or threatened breach of this Agreement by the Receiving Party, the Disclosing Party shall be entitled to seek an injunction preventing such breach, without the necessity of proving damages or posting any bond.  Any such relief shall be in addition to, and not in lieu of, money damages or any other available legal or equitable remedy.  Neither party nor any of its Representatives shall have any liability to any other party or its Representatives for any special, indirect, incidental or consequential loss or damage, including without limitation, lost profits or lost investment opportunity, even if such party has been advised in advance that such damages could occur.  

9. Other Business Opportunities.
The holding of discussions between the parties and the disclosure of Confidential Information shall not be construed as an obligation on the part of either party to refrain from engaging at any time in the same or similar business to the business in which the other party is now engaged.  Further, except as otherwise agreed in writing, Confidential Information received concerning the Disclosing Party’s future plans is tentative and does not represent firm decisions or commitments by either party.  Either party may meet with third persons and may receive information similar to the Confidential Information which the party received under this Agreement.

10. No Implied Licenses.
Nothing in this Agreement shall be construed as granting any rights to the Receiving Party, by license or otherwise, to any of the Disclosing Party’s Confidential Information, except as specifically stated in this Agreement.

11. Transaction.  The parties agree that unless and until a final, written definitive agreement regarding the Transaction between the parties has been executed and delivered, neither party will be under any legal obligation of any kind whatsoever with respect to such Transaction by virtue of this Agreement, except for the matters specifically agreed to herein.  Each party acknowledges and agrees that the Disclosing Party and its Representatives make no express or implied representation or warranty as to the accuracy or completeness of the Confidential Information and that the Disclosing Party and its Representatives shall have no liability relating to or arising from the use of the Confidential Information or for any errors therein or omissions therefrom.  

12. No Waiver.  It is understood and agreed that no failure or delay by either party or any of its Representatives in exercising any right, power or privilege under this Agreement will operate as a waiver thereof, and no single or partial exercise of any such right, power or privilege will preclude any other or future exercise thereof or the exercise of any other right, power or privilege under this Agreement.

13. Entire Agreement; Amendment.
  This Agreement contains the entire agreement between the parties with respect to the subject matter hereof, and may be amended only in writing signed by both parties.  This Agreement supersedes any previous confidentiality or nondisclosure agreement or contractual provisions between the parties to the extent they relate to the subject matter hereof.  This Agreement may be executed by each of the parties hereto on any number of separate counterparts, each of which shall be an original and all of which taken together shall constitute one and the same instrument.  Delivery of an executed signature page of this Agreement by electronic transmission shall be effective as delivery of an executed original counterpart of this Agreement.

14. Governing Law.  The formation, interpretation and performance of this Agreement shall be governed by the internal laws of the State of New York, excluding, however, any conflict of laws rule which would apply the law of another jurisdiction.  

15. Attorneys’ Fees.  If any action at law or in equity is brought to enforce or interpret the provisions of this Agreement, the prevailing party shall be entitled to recover from the unsuccessful party all costs, expenses (including expert testimony) and reasonable attorneys’ fees, including allocated costs and fees of in-house counsel, incurred therein by the prevailing party.

16. Venue and Jurisdiction.  In the event of any litigation to enforce or interpret any terms of this Agreement, the parties agree that such action will be brought in the state courts located in New York County, New York (or, if the federal courts have exclusive jurisdiction over the subject matter of the dispute, in the U.S. District Court for the Southern District of New York), and the parties hereby submit to the exclusive jurisdiction of such courts.

17. Notice.
  All notices to be given under this Agreement shall be in writing and either sent by a nationally recognized overnight courier service, in which case notice shall be deemed delivered as of the date shown on the courier’s delivery receipt; or sent by email to the email address set forth below, with confirmation of receipt requested, with a copy of the notice also deposited in the United States mail (postage prepaid) the same business day,  in which case notice shall be deemed delivered as of the date of confirmation of receipt, addressed as follows:

If to Port Arthur Pipeline:
	Port Arthur Pipeline, LLC

[_______] 

[_______
Attn:  [_______] 

Email:  [_______] 


	With a copy to:

Sempra Infrastructure, LLC

488 8th Avenue

San Diego, CA  92101

Attn:  Robert Borthwick, VP & General Counsel 

Email:  rborthwick@sempraglobal.com




If to [_______]:
	[_______] 

[_______] 

[_______] 

Attn:  [_______]
Email:  [_______]


These addresses may be changed by written notice to the other party provided that no notice of a change of address shall be effective until actual receipt of the notice. Copies of notices are for informational purposes only, and a failure to give or receive copies of any notice shall not be deemed a failure to give notice.

18. Savings Clause. If any provision of this Agreement, or the application thereof to any person, place, or circumstance, shall be held by a court of competent jurisdiction to be invalid, unenforceable, or void, the remainder of the Agreement and such provisions as applied to other persons, places, and circumstances shall remain in full force and effect.  

[Signature Page Follows]
IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

	[_______] 

a [_______]
By:      _____________________________

Name:  _____________________________

Title:    _____________________________


	PORT ARTHUR PIPELINE, LLC

a Delaware limited liability company
By:      _____________________________

Name:  _____________________________

Title:    _____________________________
Approved as to Legal Form  _____
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