CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT


CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT (this “Agreement”), dated __________, 2013 (“Effective Date”), between the Party A (“Party A”), and Some County Hospital, a North Carolina not-for-profit corporation with a principal place of business at 101 1st Street, Sometown, North Carolina (“Disclosing Party”).
BACKGROUND 

WHEREAS, in order to comply with its obligations under the Patient Protection and Affordable Care Act (“PPACA”), Disclosing Party desires to grant Party A limited access to data from certain Disclosing Party facilities in the area, including patient information regarding diagnoses, age, and gender. Party A will also periodically submit one-time data requests for specific target populations (collectively, the “Disclosed Data”);
WHEREAS, Party A will aggregate the Disclosed Data with the data of other health care providers in the area in order to create a Community Health Needs Assessment and other reports (“Reports”); and
WHEREAS, Disclosing Party desires to protect the Disclosed Data and to ensure that the Disclosed Data not be identifiable to Disclosing Party by anyone other than Party A;  
NOW THEREFORE, in consideration of the foregoing premises and the mutual covenants herein contained and for such other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

1. 
Definitions. The following terms shall have these meanings throughout the Agreement:
1.1. 
“Confidential Information” means Disclosed Data and any other data or information relating to the business of Disclosing Party (whether written, oral or any other form and whether prepared by the Party A, its advisors, or otherwise by its “Representatives,” as hereinafter defined) which is furnished to Party A by or on behalf of Disclosing Party. This includes, but is not limited to, information relating to Disclosing Party’s business operations; plans; processes; services; pricing; customers; customer lists; employee information; and any other information, communications, correspondence, and discussions by and between the parties related to the Reports.
1.2
“Material” means documents, memoranda, spreadsheets, data files, emails, and notes, containing, reflecting or based upon any information in the Confidential Information, whether prepared by the Receiving Party or its own Representatives (defined below).

1.3
“Representatives” means, collectively, the officers, directors, employees, attorneys, and accountants of Party A. 
2.
General. In connection with the Reports, Disclosing Party may from time to time disclose to Party A certain Confidential Information.

3.
Confidentiality. 
3.1
No Use. Party A hereby agrees that the Confidential Information made available to it by Disclosing Party will be used solely for the purpose of generating Reports.
3.2 
No Disclosure. Party A agrees to not disclose any Confidential Information concerning Disclosing Party except in accordance with the provisions of this Agreement. Party A further agrees that in generating Reports, while the Disclosing Party may be listed as a data source in the Reports, Party A is prohibited from disclosing the Confidential Information in a manner that explicitly connects Disclosing Party to its Confidential Information.   
3.3 
Permitted Disclosees. Party A may disclose Confidential Information to only those of its Representatives who: 
(i)  need to know such information for the purpose of generating Reports; 
(ii) are informed by Party A prior to disclosure of the confidential nature of the Confidential Information; and

(iii) if such Representatives are not employees of Party A, they shall agree in writing to comply with and be bound by this Agreement to the same extent as Party A. 
Party A agrees to be responsible for any breach of this Agreement by its Representatives.
3.3
Disclosure upon Written Consent. Unless otherwise permitted in this Agreement, without the prior written consent of Disclosing Party, Party A will not, and will direct its Representatives not to: 

(i) copy or otherwise reproduce for, or distribute to, third parties (except for copying or other reproduction for, or distribution to, those of its Representatives directly involved in the Permitted Use of the Confidential Information) any Confidential Information, or

(ii) disclose to any person, other than to Representatives, by any means (including but not limited to any press release or other public dissemination) any of the following:  (a) the fact that the Confidential Information has been made available to it, (b) the substance of the Confidential Information, or (c) any of the terms, conditions or other facts with respect to this Agreement, including the status thereof, except as may be required by law or regulation based upon the written opinion of its legal counsel and then only with prior written notice as soon as possible to Disclosing Party so that Disclosing Party may seek an appropriate protective order.  
3.4 
Limitations on Confidential Information. Confidential Information shall not include information which: 
(i) is already in Party A’s possession, provided that such information is not known by Party A to be subject to another confidentiality agreement with, or other obligation of secrecy to, Disclosing Party or another party;

(ii) is or becomes generally available to the public other than as a result of a disclosure by Party A or its Representatives;  
(iii) is or becomes available to Party A on a non-confidential basis from a source other than Disclosing Party or its Representatives provided that such source is not known by Party A to be bound by a confidentiality agreement or other obligation of secrecy; or
(iv) is required to be released by operation of law, which disclosure is subject to Section 6 Disclosure Required by Law.
4. 
Maintenance of Confidentiality. 
4.1
Standard of Care. Party A agrees to take all steps reasonably necessary to protect the secrecy of the Confidential Information. Party A shall use measures at least as protective as those it takes to protect its own confidential information, but in any event using at least commercially reasonable measures.

4.2
Unauthorized Use. Party A shall give prompt notice to Disclosing Party of any unauthorized use or disclosure of the Confidential Information and shall assist Disclosing Party in remedying each unauthorized use or disclosure. Giving assistance does not waive any breach of this Agreement by Party A, nor does acceptance of the assistance constitute a waiver of any breach of this Agreement.

5.
Discretion to Provide Information. In entering into this Agreement, the parties agree 
that notwithstanding anything to the contrary contained elsewhere herein, nothing contained in this Agreement shall require the Disclosing Party to transmit any Confidential Information to Party A.
6. 
Disclosure Required by Law. 

6.1
Action by Receiving Party. In the event that Party A or any if its Representatives, is requested or required (by oral questions, interrogatories, requests for information or documents, or subpoenas, civil investigative demands or similar processes) to disclose any Confidential Information or any of the matters set forth in subsection (ii) of paragraph 3.3 (to the extent such matters are not then publicly known or available), it is agreed that Party A will: 
(i) provide Disclosing Party with prompt written notice of such request(s) and the documents or information requested so that Disclosing Party may seek an appropriate protective order and/or waive the Party A’s compliance with the provisions of this Agreement, and 
(ii) consult with Disclosing Party as to the advisability of taking legally available steps to resist or narrow such request.  
6.2
Extent of Disclosure. It is further agreed that, if, in the absence of a protective order or the receipt of a written waiver from the other party, Party A is nonetheless, in the written opinion of its legal counsel, compelled to disclose any of the Confidential Information or matters set forth in subsection (ii) of paragraph 3.3 to any tribunal or else stand liable for contempt or suffer other censure or penalty, Party A shall disclose to such tribunal only such Confidential Information as is legally required, which disclosure shall be without liability hereunder; provided, however, that Party A shall give Disclosing Party written notice of the Confidential Information to be so disclosed as far in advance of its disclosure as is practicable and shall use its reasonable efforts at Disclosing Party’s written request to obtain an order or other reliable assurance that confidential treatment will be accorded to such portion of the Confidential Information required to be disclosed as Disclosing Party designates.

7.
Warranty.  Disclosing Party agrees to use its reasonable best efforts to include in the Confidential Information provided in response to Party A’s requests, information known to Disclosing Party which it believes to be relevant for the purposes of  Party A’s Reports.  All Confidential Information is provided “as is”, and Disclosing Party makes no representation or warranty (either express or implied) of any kind under this Agreement with respect to any Confidential Information disclosed hereunder. Disclosing Party shall not have any liability to Party A relating to or resulting from any errors, inaccuracies or omissions in the Confidential Information. Only those specific representations and warranties which may be expressly made in a definitive agreement regarding the Reports (when, as and if any is executed, and subject to such limitations and restrictions as may be specified in such definitive agreement) shall have any legal effect.  

8.
Ownership of Confidential Information. Party A agrees that all Confidential Information shall remain the property of Disclosing Party, and that Disclosing Party may use such Confidential Information for any purpose without obligation to Party A. Nothing contained herein shall be construed as granting or implying any transfer of rights in Disclosing Party’s Confidential Information, or any patents or other intellectual property protecting or relating to the Confidential Information.
9.
Term. This Agreement commences as of the Effective Date and shall continue until terminated as provided herein.
10. 
Termination. Disclosing Party and Party A each agree that either party shall have the right, in its sole discretion without giving any reason therefor, at any time to terminate this Agreement upon one-hundred twenty (120) days written notice.  In the event of a material breach of this Agreement, the non-breaching party may terminate the Agreement immediately. However, notwithstanding the termination of this Agreement, the rights and obligations of the parties contained in paragraphs 3, 6, 8, 13, 14, 15, 16, 18, 19, 20, 21 shall survive such termination.  
11.
Return and Destruction of Confidential Information and Material. In the event of (i) termination as described above, or (ii) Disclosing Party’s request, both as may be indicated in writing (a “Request”) delivered by Disclosing Party to UNC, UNC shall promptly collect from its Representatives all Confidential Information and any other Material, and either:
(a) return such Confidential Information and Material to Disclosing Party, or 
(b) destroy such Confidential Information and Material, without retaining any copies, extracts or other reproductions in whole or in part of such Material, and further, upon the written request of Disclosing Party, shall direct that written certification by any authorized officer of Party A of the return or destruction of the Material be delivered to Disclosing Party no later than twenty (20) business days following delivery of the Request.
12.
No Obligation. The parties agree that unless a definitive agreement between Disclosing Party and Party A with respect to any future transactions under this Agreement has been executed and delivered, neither party will be under any legal obligation of any kind whatsoever with respect to any transaction by any of its directors, officers, employees, agents or any other Representatives thereof, except, in the case of this Agreement, for the matters specifically agreed to herein.  The agreement set forth in this paragraph may be modified or waived only by a written agreement by the parties expressly modifying or waiving such agreement.
13.
Waiver. It is understood and agreed that no failure or delay by Disclosing Party or Party A in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or future exercise thereof or the exercise of any right, power or privilege hereunder.  
14.
Remedies. 
14.1
Injunctive Relief. It is understood and agreed that money damages might not be sufficient remedy for any breach of this Agreement by Party A, and that Disclosing Party shall be entitled to an injunction and/or specific performance as a remedy for any such breach; in the event of an injunction and/or specific performance is sought in connection herewith, Party A agrees to waive, and to use its best efforts to cause its Representatives to waive, any requirement for the securing or posting of any bond in connection with such remedy.  Such remedy shall not be deemed to be the exclusive remedy for a breach of this Agreement, but shall be in addition to all other remedies available at law or in equity.

15.
Notices. All notices required or permitted to be given under this Agreement shall be deemed given if personally delivered, sent by overnight courier or delivery service, e-mailed, or telefaxed to the parties as follows, or three (3) days after mailing if delivered by U.S. mail by certified or registered mail, return receipt requested, or to such other address or telefax number as may be subsequently provided:


If to Party A:


Office of Sponsored Research 






201 2nd Avenue








Anytown, NC 27000-1234

If to Disclosing Party:

Some County Hospital





ATTN: General Counsel






101 1st Street





Sometown, NC 28000


 

16.
Costs. Party A and Disclosing Party each agree to bear their own respective costs and expenses, including, without limitation, expenses of counsel, outside auditors, advisors and consultants, in connection with the use of the Confidential Information. Notwithstanding the foregoing, if any action is brought by either party hereto to enforce any of the terms of this Agreement, the prevailing party in any such action shall be entitled to recover costs and expenses as allocated by the court based upon its judgements as to the relative merits of the respective parties’ positions in the matter.

17. 
No Joint Venture. Nothing in this Agreement shall be construed to create, constitute, give effect to or otherwise imply a joint venture, partnership, agency or employment relationship of any kind between the parties.

18.
Entire Agreement. This Agreement reflects the entire agreement between the parties with respect to the subject matter hereof and shall supersede any prior agreements or understandings, whether oral or in writing, with respect thereto.  
19. 
Amendment. This Agreement may not be amended except in writing executed by the parties hereto.

20.
Severability. If any term of this Agreement is held by a court of competent jurisdiction to be invalid or unenforceable, then this Agreement, including all of the remaining unaffected terms, shall remain in full force and effect as if such invalid or unenforceable term had never been included.

21.
Governing Law. This Agreement will be governed and construed in accordance with the laws of the State of North Carolina, without regard to its conflict of law principles. Any legal action with respect to this Agreement shall be brought exclusively in the state or federal courts in North Carolina.
22.
Assignment. Party A may not assign any of its rights under this Agreement, voluntarily or involuntarily, whether by merger, consolidation, dissolution, operation of law, or any other manner, without Disclosing Party’s prior written consent.

23.
Facsimile; Counterparts. This Agreement may be executed in two or more counterparts, any one of which need not contain the signatures of more than one party, but all such counterparts when together will constitute one of the same agreement.  Confirmation of the execution of the Agreement by e-mail or telefax of a facsimile page(s) executed by Disclosing Party and Party A shall be binding upon the parties hereto.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first written above by their respective duly authorized representatives.

Party A


By: 





Date:  



Signature


Printed Name



Title



Some County Hospital


By: 






Date: 
_

Signature



Printed Name



Title
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