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CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT

     , 200     
WHEREAS,       (the “Company”) is the owner and/or holder of certain confidential information (hereinafter the “Confidential Information”), identified in paragraph (1), below; and

WHEREAS, the Company desires to disclose said information to Particle Characterization Laboratories, Inc. (the “Recipient”), for the purposes of exploring avenues of mutual cooperation and forging closer business ties with the Recipient; and

WHEREAS, the Company wishes to maintain in confidence the Confidential Information and the Recipient recognizes the necessity of maintaining the strictest confidence with respect to said information.

In consideration of the mutual agreements and covenants herein, as well as other valuable consideration received, the parties agree as follows:

1. “Confidential Information” consists of any trade secrets or confidential information concerning the organization, business or finances of the Company or of any third party which the Company is under an obligation to keep confidential, including but not limited to materials, materials formulations, samples, samples made from formulations and proprietary information relating to inventions, products (whether in distribution or under development), materials, materials formulations or samples made from formulations, designs, methods, know-how, systems, processes, programs, works of authorship, financial records and data, customer lists, projects, projections, plans and proposals.  Confidential Information shall not include any information that Recipient can demonstrate was (a) publicly known at the time of disclosure to it, or becomes publicly known through no act of Recipient; (b) rightfully received from a third party without a duty of confidentiality;  (c) developed by it on a completely independent basis; or (d) required to be disclosed by Recipient through judicial or governmental order, in which case Recipient shall promptly notify the Company and take reasonable steps in contesting such order or in protecting the Company’s rights prior to disclosure.

2. For a period of three (3) years from the date of disclosure, the Recipient shall maintain in confidence and not disclose any Confidential Information, using the same degree of care, but no less than reasonable care, as used to protect its own confidential information of like nature.

3. The Recipient may use the Confidential Information only for the permitted purpose of carrying out, and reporting results from, testing of samples provided by Company as requested by Company (hereinafter the “Permitted Purpose”).  Recipient may disclose the Confidential Information only to its employees or its other duly authorized representatives who need to know such information for the effective performance of their duties and who are contractually bound to protect such information.

4. Confidential Information may not be reproduced, except as required for the limited Permitted Purpose outlined above.  Upon demand by the Company at any time, Recipient agrees promptly to return or destroy, at the Company’s option, all materials that disclose or embody Confidential Information.

5. Recipient agrees not to remove any proprietary rights legend from, and upon Company’s reasonable request shall add such legends to, materials disclosing or embodying Confidential Information.

6. Confidential Information may be preliminary or incomplete and relate to products under development or that are planned for development.  NO WARRANTIES ARE MADE BY THE COMPANY.  CONFIDENTIAL INFORMATION IS PROVIDED “AS IS”.  THE COMPANY ACCEPTS NO RESPONSIBILITY FOR ANY EXPENSES, LOSSES, OR ACTIONS INCURRED OR UNDERTAKEN BY RECIPIENT AS A RESULT OF ITS USE OF CONFIDENTIAL INFORMATION.

7. Neither party has any obligations under this Agreement to purchase from or furnish to the other party any products or services, or to enter into any other agreements; nor does this Agreement impose any obligation on the part of Company to initiate or to continue any employment or other business relationship with the Recipient.

8. The Recipient acquires no intellectual property rights under this Agreement except the limited rights necessary for the Permitted Purpose.

9. Recipient agrees not to export, directly or indirectly, any U.S. source technical data acquired from the Company or any products utilizing such data if such export would be in violation of the United States Export Control Laws or Regulations then in effect.

10. Each provision of this Agreement shall be treated as a separate and independent clause, and the enforceability of any one clause shall in no way impair the enforceability of any other clauses herein.  Moreover, if one or more of the provisions herein contained shall for any reason be held excessively broad so as to be unenforceable at law, the appropriate judicial body shall construe such provision by limiting or reducing it or them, so as to be enforceable to the maximum extent compatible with the applicable law as it shall then appear.

11. Any waiver by the Company of a breach of any provision of this Agreement shall not operate or be construed as a waiver of any subsequent breach of such provision or any other provision hereof.

12. This Agreement and all aspects of the relationship between the parties hereto shall be construed and enforced in accordance with and governed by the internal laws of the Commonwealth of Massachusetts without regard to its conflict of laws provisions.  Any claims or legal actions by one party against the other shall be commenced and maintained in any state or federal court located in the Commonwealth of Massachusetts, and both parties hereby submit to the jurisdiction and venue of any such court.

13. The Recipient acknowledges that the Company may not have an adequate remedy in the event that the Recipient breaches this Agreement, and that the Company may suffer irreparable damage and injury.  In such event the Recipient agrees that the Company, in addition to any other available rights and remedies, shall be entitled to seek an injunction restriction the Recipient from committing or continuing any violation of this Agreement.  


IN WITNESS WHEREOF, the parties have executed this Confidentiality and Nondisclosure Agreement as of the date first above written.

     
Particle Characterization Laboratories, Inc.
 (The Company)
(The Recipient)
By:         
By:         
Title:       
Title:       
Date:      
Date:       
