	MASTER CONSIGNMENT AGREEMENT 


This Master Consignment Agreement (“Agreement”) made as of _______, 20__ (the “Effective Date”) by and between Sony Pictures Studios Inc., 10202 W. Washington Blvd., Culver City, California 90232 (the “Consignor” or “You”), and, [Insert Vendor Name and Address] (“Vendor”, “us” or “we”). 

1.  The Consignment.  Consignor authorizes Vendor as of the Effective Date to, and we agree to, offer the personal property consigned by you and listed on one or more “Property Schedules,” substantially in the form of Exhibit A attached hereto, upon mutual agreement of the parties from time to time (the “property”) for sale and as otherwise provided herein subject to and in conformity with all of the terms and conditions herein.   Consignor and Vendor agree that this agreement is entered into in Los Angeles County, California, which is where the agreement is to be performed and the consignment and sale/auction to take place, no matter where Consignor or the property to be consigned is situated and no matter by what means or where Consignor was informed of the possibility of consigning property to Vendor, and regardless of whether catalogs, materials, or other communications were sent and/or received by Consignor in another location, and regardless of where the property to be consigned was located prior to its being sent to Vendor.  

2.  Reserved.  

3.  Vendor’s’ Responsibility.  We shall be responsible for any and all costs incurred in connection with pre-sale and sale activities, including but not limited to any and all charges related to shipping, handling and storing of the property, the promotion of the property and sale, advertising, security, employment of sale personnel, insurance (as set forth more specifically in Section 14 herein) and any “Additional Vendor Responsibilities” set forth in the applicable Property Schedule. 
4. Reserved. [Internal Note to Sony: Conditions of Sale was actually R.L. Spears’ specific document that it required buyers to sign when making a purchase. We can’t force the R.L. Spears version with our couple of edits onto any other Vendor. Hollywood Parts, for instance, did not send a Conditions of Sale. I suggest we stay out of the transaction documents between the Vendor and buyer, unless a Vendor insists that they want our acknowledgment, in which case we can review and request amendments on a case-by-case basis.]
5.  The sale. Each sale shall be conducted in compliance with the details set forth in the applicable Property Schedule, which shall contain an itemized listing of each item of property consigned (including the name of the film, television show or other audio-visual recording associated with the property and an asset number), the sale venue and dates (per item). We acknowledge, represent and warrant that we will not use the name of any film or other audio-visual recording, character, actor, director, producer, distributor or any other person or entity (real or fictional) associated with any film, television show or other audio-visual recording in any manner in connection with this Agreement, including in connection with the property or the sale without your prior written consent. Vendor acknowledges, represents and warrants that Vendor may not sell any Prohibited Item Types (as specified in Attachment 1 hereto). If any such Prohibited Item Type is in Vendor’s possession, Vendor shall reasonably promptly return such Prohibited Item Types to you.    

6. Commissions.  (a) Successful Sale, you agree to pay us, as compensation for our services, a commission out of the successful sale of each individual item equal to forty percent (40%) of the sale price, unless an “Alternate Commission Percentage” is specified in the applicable Property Schedule. [Internal Note to Sony: I don’t quite understand the reference in your Contract Points document to assets located out of Los Angeles County at 50%. Taking into consideration you stated that Section 1 is okay, which states that all auctions are to be in Los Angeles County. Do you mean that in some cases the Vendor will need to pick up items from outside LA County, and bring them to LA County for sale? In any case, I have suggested a catch-all that each Property Schedule could set a different percentage on a per-item basis.]
7.  Settlement of Account. Thirty business days (excluding Saturdays, Sundays and holidays) after the date of first sale of any item on a Property Schedule (the "First Settlement Date"), we will provide you with our “Reporting Schedule”, substantially in the form attached as Exhibit B hereto, which contains an itemized listing of each item consigned (including the name of the film or television show associated with the property and an asset number) and the price for which it sold and the percentage to be paid to you.  We shall issue subsequent Reporting Schedules every thirty business days after the First Settlement Date until all of the items on the applicable Property Schedule have been either sold or disposed of under Section 8 herein. Along with each Reporting Schedule, we will mail to you the net proceeds received and collected by us, after deducting authorized commissions and sales taxes collected from the buyer. [Internal Note to Sony: The Master Contract needs to be between a specific SPE entity and the Vendor, which I think should be SPS (as were the prior ones). Can we handle payment to the appropriate department internally once the money comes to SPS? The alternative would be to state that each Property Schedule may specify an SPS affiliate to receive payment instead of SPS.]
8.  Unsold Property. Vendor shall notify Consignor of any property that Vendor does not sell (the “Unsold Property”), which notice may be made in a Reporting Schedule. Within 14 days of receiving Vendor’s notice, Consignor shall notify Vendor whether Consignor, or a charity of Consignor’s choosing, will pick up any such Unsold Property (within a reasonable time period from any such Consignor notice), at no fee to Consignor or any such charity.  If Sony requests that Vendor dispose of Unsold Property (or fails to timely provide a response to Vendor’s notice regarding Unsold Property), Vendor shall dispose of such Unsold Property using a licensed waste recycling company, at no additional charge to Consignor.
9.  Confidentiality. Vendor agrees that it will (i) maintain all Confidential Information (as defined below) which is disclosed to or otherwise observed by it in strict confidence and take all reasonable precautions to protect such Confidential Information, and (ii) not divulge any Confidential Information to any third party, except with the prior written consent of the Consignor or as required by law.  All rights in and title to the Confidential Information remain in the Consignor.  Vendor shall not use Consignor’s name, logo or registered trademarks (or the name, logo or registered trademarks of any of Consignor’s affiliates) in any manner whatsoever without Consignor’s prior written consent.  For purposes hereof, “Confidential Information” means all information disclosed through any means of communication or by personal observation by or on behalf of the Consignor to or for the benefit of the Vendor that relates to the property or Consignor’s products, projects, productions, research and development, intellectual properties, trade secrets, policies or practices (and all creative, business and technical information relating thereto), and any other matter that the Vendor is advised or has reason to know is the confidential, trade secret or proprietary information of the Consignor.  “Confidential Information” does not include data, materials or information that is available to the general public without breach of any obligation of confidentiality.
10. Price. Vendor is hereby authorized by you to irrevocably set the price for each item of property as determined solely by Vendor. [Internal Note to Sony: This section was not in R.L. Spear, but should probably be addressed. Is it okay, or do we need mutual agreement on pricing or the right to set reserve prices? See also the Profiles contract which had a detailed section on this.] 

11.  Withdrawal.  You may withdraw property for any reason or no reason until such time as a sale/auction has begun.
12.  Warranties.  (a) Consignor.  You represent and warrant to us that you have the right to consign the property for sale, to enter into this agreement, and that you hold good and valid title to the property that will pass to the buyer upon sale. You agree to indemnify and hold us harmless from any and all claims, losses, actions, damages, and reasonable expenses arising out of third party claims alleging breach by you of any obligation, representation or warranty hereunder, which representations and warranties shall survive completion of all transactions contemplated by this agreement along with the indemnification obligations hereunder.  EXCEPT as expressly provided in this agreement, VENDOR ACKNOWLEDGES AND AGREES THAT CONSIGNOR MAKES NO WARRANTIES, EXPRESS OR IMPLIED, AND CONSIGNOR SPECIFICALLY DISCLAIMS ANY AND ALL REPRESENTATIONS AND WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO IMPLIED WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE, MERCHANTABILITY AND NONINFRINGEMENT OR WARRANTIES OF QUALITY OR PERFORMANCE.
(b)  Vendor.   Vendor hereby represents and warrants to Consignor that: (a) Vendor has the full power and authority, and has all the requisite governmental licenses, permits and franchises, to own and operate its assets and to carry on its business as presently conducted and contemplated by this Agreement, (b) the execution and delivery of this Agreement by Vendor, the performance by Vendor of each and every of its covenants, duties and obligations hereunder and the consummation of the transactions covered and contemplated hereby have been duly authorized and no further action of any kind or nature will be or is necessary on the part of Vendor or any other person whomsoever to make this Agreement valid, binding and enforceable upon Vendor in accordance with the terms hereof, (c) Vendor is not a party to or subject to any contract, understanding or other arrangement, lien, restriction, law, statute, ordinance or litigation of any kind could materially interrupt, interfere or conflict with or prevent the full and complete performance by Vendor of any of its covenants, duties and obligations hereunder in accordance with the terms hereof, (d) Vendor will conduct the sale of your property in a commercially reasonable manner in accordance with industry standards, (e) Vendor will conduct the sale of your property in accordance with all applicable laws. Vendor agree to defend, indemnify and hold Consignor harmless from any and all claims, losses, actions, damages, and reasonable expenses arising out of third party claims arising from the gross negligence or willful misconduct of Vendor in connection with this Agreement or alleging breach by Vendor of any obligation, representation or warranty hereunder, which representations and warranties shall survive completion of all transactions contemplated by this agreement along with the indemnification obligations hereunder.  except as expressly provided in this agreement, VENDOR doES not provide any warranties to consignor, whether express or implied.  

13. Governing Law; Arbitration.  The substantive laws (as distinguished from the choice of law rules) of the State of California shall govern the validity and interpretation of this Agreement and the performance by the parties of their respective duties and obligations hereunder.  All actions or proceedings arising in connection with, touching upon or relating to this Agreement, the breach thereof and/or the scope of the provisions of this Section 13 shall be submitted to JAMS (“JAMS”) for final and binding arbitration under its Comprehensive Arbitration Rules and Procedures if the matter in dispute is over $250,000 or under its Streamlined Arbitration Rules and Procedures if the matter in dispute is $250,000 or less, to be held in Los Angeles County, California, before a single arbitrator who shall be a retired judge, in accordance with California Code of Civil Procedure §§ 1280 et seq.  The arbitrator shall be selected by mutual agreement of the parties or, if the parties cannot agree, then by striking from a list of arbitrators supplied by JAMS.  The arbitration shall be a confidential proceeding, closed to the general public. The arbitrator shall issue a written opinion stating the essential findings and conclusions upon which the arbitrator’s award is based.  The arbitrator shall have the power to enter temporary restraining orders and preliminary and permanent injunctions.  Neither party shall be entitled or permitted to commence or maintain any action in a court of law with respect to any matter in dispute until such matter shall have been submitted to arbitration as herein provided and then only for the enforcement of the arbitrator’s award; provided, however, that prior to the appointment of the arbitrator or for remedies beyond the jurisdiction of an arbitrator, at any time, either party may seek pendente lite relief in a court of competent jurisdiction in Los Angeles County, California or, if sought by Consignor, such other court that may have jurisdiction over Vendor, without thereby waiving its right to arbitration of the dispute or controversy under this section.  Notwithstanding anything to the contrary herein, Vendor hereby irrevocably waives any right or remedy to seek and/or obtain injunctive or other equitable relief or any order with respect to, and/or to enjoin or restrain or otherwise impair in any manner, the production, distribution, exhibition or other exploitation of any motion picture, production or project related to Consignor, its parents, subsidiaries and affiliates, or the use, publication or dissemination of any advertising in connection with such motion picture, production or project.

14. Risk Of Loss; Insurance. Vendor shall bear all risk of loss and/or damage to the property upon the “Date of Possession” as defined in Exhibit C attached hereto. Additionally, Vendor shall, at its own expense, procure and maintain the insurance coverage specified in Exhibit C hereto.
15.   Breach of Contract by Consignor.  In addition to any other remedies which Vendor has either by virtue of this agreement or by law, in the event of a material breach of this Agreement by you that directly results in a rescission of a completed sale, Vendor shall be entitled to collect from you, the full commission owed.  

16.  Notices.  All notices, requests, demands and other communications under this Agreement shall be in writing, shall be effective upon receipt, and shall be personally delivered, mailed (by registered or certified mail, postage prepaid and return receipt requested), sent by reputable overnight delivery service, or sent by telecopy to the addresses of the parties provided below:



if to Vendor, to the address set forth on page 1 above



if to Consignor:

[Internal Note to Sony: Colin, please update the first notice address/Attn]

Sony Pictures Entertainment Inc.

5933 W. Slauson Avenue

Culver City, CA 90230





Attention:  SPE Archives  & Collections






Telecopy:  310-244-0533


with a copy to

Sony Pictures Entertainment Inc.

10202 W. Washington Blvd.






Culver City, California 90232






Attention:  General Counsel






Telecopy:  (310) 244-0510

17. Headings.  Headings are for convenience only and shall not be used to interpret the substantive sections to which they refer.

18.  Relationship of the Parties. This Agreement does not constitute a partnership agreement, not does it create a joint venture or agency relationship between the parties. Neither party shall be liable to third parties for the representations, acts, or omissions of the other party except as set forth herein.
19. Entire Agreement.  These terms and conditions constitute the entire agreement between the parties together with any exhibits, schedules or addenda incorporated by reference herein..  They may not be amended, modified or superseded except in a signed writing executed by all parties. This Agreement shall be binding and enforceable on the signatory parties and all permitted heirs, successors and assigns; provided, however that this Agreement is personal to Vendor and Vendor may not assign its rights or delegate any of its duties or obligations hereunder, whether by operation of law, change of control or any other means.  No oral or written statement by anyone employed by either party or acting as agent or representative of a party may amend, modify or supersede the terms herein unless such amendment or modification is contained in a writing signed by all parties.  If any of these terms and conditions are for any reason deemed invalid or enforceable, the remaining portions shall remain fully enforceable without regard to the invalid or unenforceable provisions.

20. No Waiver; Remedies Cumulative.  Neither a waiver by either party of any breach nor a failure by either party to enforce any of the terms and conditions of this Agreement at any time shall in any way affect, limit or waive such party's right thereafter to enforce and compel strict compliance with every term and condition hereof.  All remedies provided herein are cumulative and not exclusive of any remedies provided by law or equity.
21. Counterparts.  This Agreement may be executed in any number of counterparts by the parties hereto and all of said counterparts when taken together shall be deemed to constitute one and the same instrument.
[SIGNATURE PAGE FOLLOWS]

IN WITNESS WHEREOF, the parties hereto have signed this Agreement as of the Effective Date.

[VENDOR NAME]
By: _____________________________

Name: __________________________

Title: ___________________________

SONY  PICTURES  STUDIOS INC. 

By: _____________________________

Name: __________________________

Title: ___________________________
EXHIBIT  A  
FORM OF PROPERTY SCHEDULE
	ASSET #
	FILM OR TELEVISION  SHOW TITLE
	UNITS
	DESCRIPTION
	DATE RECEIVED
	Sale/Auction Venue
	Sale/Auction Date(s)
	Original Purchase Price of Asset (optional)

	 
	 
	 
	 
	 
	
	
	

	 
	 
	 
	 
	 
	
	
	

	 
	 
	 
	 
	 
	
	
	


1. Additional Vendor Responsibilities:
[Internal Note to Sony: I think most of the topics to add to the contract not already addressed can be done in this section on a case-by-case basis, as those items seem to be specific to the business and depend on where the auction is to be held? 

However, we need to discuss: (i) issues related to potentially holding sales/auctions on the Lot/SPE property – has that concept been run by Facilities and Security? Our Lot/SPE property are generally highly restricted entrance; and (ii) the possibility of adding other services under this form of Agreement.]
2. Alternate Commission Percentage (only for Asset #s specifically listed below):  
Property listed on this “Property Schedule” is hereby consigned to “Vendor” and issued under the Master Consignment Agreement dated _____, 2011 by and between Sony Pictures Studios Inc. (the "Consignor") and ________ ("Vendor").

AGREED AND ACCEPTED this _______ day of _______________ 20__:

[VENDOR NAME]
By: _____________________________

Name: __________________________

Title: ___________________________

SONY  PICTURES STUDIOS INC. 

By: _____________________________

Name: __________________________

Title: ___________________________
EXHIBIT  B  
FORM OF REPORTING SCHEDULE

	ASSET #
	FILM OR TELEVISIONS SHOW TITLE
	UNITS
	DESCRIPTION
	DATE RECEIVED
	DATE SOLD*
	 SALE
PRICE 
	 CONSIGNOR PAYMENT$

	 
	 
	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 
	 


[Vendor Name] represents that the accounting of the property listed on this “Reporting Schedule” is accurate per the terms of the Master Consignment Agreement dated _______, 20__ by and between Sony Pictures Studios Inc. and [Vendor Name].

*Vendor may mark “Unsold Property” in this column as well.

[VENDOR NAME]
By: _____________________________

Name: __________________________

Title: ___________________________

Date: ___________________________
EXHIBIT  C

INSURANCE REQUIREMENTS

[Internal Note to Sony: Donna to review.]
1.
Vendor shall, at its own expense, procure and maintain the following insurance coverage:


1.1
A Commercial General (or Public) Liability Insurance Policy with a limit of not less than $1  3 million per occurrence and $2 3 million in the aggregate, including Contractual Liability; Automobile Liability Insurance for $1 million combined single limit..  

1.2

An Umbrella or Following Form Excess Liability is acceptable to achieve the total liability limits required herein.

1.3

An All Risk Property Policy for 100% repair or replacement cost value or agreed amount at a fixed location or in transit while in the Vendor’s or Vendor’s subcontractor’s care, custody and control. covering fire, lightening, and extended coverage endorsements. 
1.4

Statutory Workers’ Compensation and Employer’s Liability for $1 million in limits with a waiver of subrogation endorsement in favor of Sony Pictures Studios Inc., et al, its Parent(s), Subsidiaries, Licensees, Successors, Related and Affiliated Companies and their Officers, Directors, Employees, Agents, Representatives & Assigns

2.
The policies referenced in the foregoing clauses 1.1 and 1.2 if applicable shall name Sony Pictures Studios Inc., et al, its parent(s), subsidiaries,  licensees, successors, related and affiliated companies, and its officers, directors, employees, agents, representatives and assigns (collectively, including Consignor, the “Affiliated Companies”) as an additional insured, or additional interest by endorsement and shall contain a Severability of Interest Clause and a primary and non-contributory endorsement. The policy referenced in the foregoing clause 1.2  1.3 shall provide include the Affiliated Companies as loss payees under the policy.  The above insurance policies shall have coverage in the United Stated; provided, however that Vendor may not sell products outside of the United States without Consignor’s prior written approval. Vendor’s’ insurance companies shall be licensed to do business in the state(s) or country(ies) where the auction or auctions will occur and will have an A.M. Best Guide Rating of at least A-: or better, or country equivalent rating.  Any insurance company of Vendor with a rating of less than A- will not be acceptable to Consignor. Vendor is solely responsible for all deductibles and/or self insured retentions under their policies.

3. Vendor agrees to deliver to Consignor upon execution of this Agreement Certificates of Insurance and endorsements evidencing the insurance coverage herein required.  Each such Certificate of Insurance and endorsement shall be signed by an authorized agent of the applicable insurance company, shall provide that not less than thirty (30) days prior written notice of cancellation is to be given to Consignor prior to cancellation or non-renewal. Vendor insurance shall be effective starting on the “Date of Possession” of the property by Vendor.  “Date of Possession” shall mean when the property is in the care, custody and control of Vendor.
4. Vendor represents and warrants they carry Cyber Insurance to include network security and data privacy coverages for at least $1 million per claim and $2 million in the aggregate.
ATTACHMENT 1

PROHIBITED ITEM TYPES

[Internal Note to Sony: Colin to insert list.]
