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ZDI HOSPITAL CONSIGNMENT AGREEMENT
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Accepted copy will be returned to you.

CAUTION:  THIS AGREEMENT IS SUBJECT TO THE TERMS AND CONDITIONS THAT ARE ATTACHED.
MINIMUM ANTICIPATED ANNUAL PURCHASED VOLUME OF CONSIGNMENT ITEMS IS $     

Accepted this date       
     



(Account Authorized Agent – Name & Title)

ZIMMER BY 
     


Date
     

(Distributor/Operations Manager)
ZIMMER BY 
     


Date
     

(Sales Associate)

ZIMMER BY 
     


Date
     

(Zimmer, Inc. Representative)

     TERMS AND CONDITIONS

Zimmer agrees to deliver or cause to be delivered to Hospital, and Hospital agrees to accept from Zimmer, those certain implants and instruments set forth on the front side of this agreement (the "Products"), and any replacement Products, subject to the following terms and conditions:

1.
CONSIGNMENT.  Zimmer agrees to consign to Hospital the Products.  Shipments and deliveries shall at all times be subject to the approval of Zimmer's credit department; and in the event Hospital is past due in payment of any amount owing to Zimmer, Zimmer may without liability and without prejudice to any other remedies, decline to make shipments or deliveries or stop any shipments in transit under this agreement or any other contract with Hospital.  

Upon usage of any Product by Hospital ("Consumption"), Hospital will issue to Zimmer a purchase order for the Product consumed (the "Purchase Order") no later than 24 hours following Consumption.  Such Purchase Order must identify the catalog number, batch (lot) number, description and size of the Product consumed.  Upon receipt of the Purchase Order, Zimmer shall submit an invoice to Hospital for the Product.  Such Purchase Order will also serve as notice for Zimmer to ship a replacement Product.  Hospital agrees to make payment to Zimmer consistent with the terms contained in Zimmer's invoice.

2.
SHIPPING.  Zimmer will provide a record of shipments including the number of Products.  Hospital shall inspect received Products within one (1) business day of receipt and shall verify the count and quality of shipments, and within three (3) business days of receipt shall advise Zimmer in writing of any count discrepancies or quality problems.  Hospital shall retain any rejected Products at Hospital's facility for not less than thirty (30) days to allow an opportunity for inspection by Zimmer.  The parties shall use good faith efforts to agree as to the cause and responsibility for any Products rejected by Hospital.  Zimmer may audit the quantity of Products with advance notice.  If a discrepancy exists between the results of Zimmer's audit and the quantity of Products which should be held by Hospital, Hospital will reconcile the variance within ten (10) working days and pay Zimmer for any shortages.  Shipping costs shall be paid in accordance with the terms of the pricing contract between the parties.

3.
RETURNS.  Unless otherwise agreed, in writing, all returns of Products supplied hereunder shall be subject to Zimmer's Return Goods Policy which shall be made available upon request.

4.
TITLE AND RISK OF LOSS.  Zimmer will own all Products until Consumption.  Hospital shall be responsible for the correct handling and storing of the Products.  Hospital shall be responsible for all losses resulting from damage to or destruction of the Products from the time of receipt until Consumption.  Hospital may not transfer ownership of the Products as collateral or security, nor as a mortgage nor encumber the Products in any other way in favor of third parties.  Hospital shall take or cause to be taken such action and execute and deliver or cause to be executed and delivered such documents as Zimmer may request i) in connection with this agreement and Zimmer's rights in the Products and the proceeds therefrom, and ii) to protect and maintain the protection of Zimmer's rights in the Products and proceeds therefrom, including without limitation, executing and filing financing and other similar statements as may be required to protect Zimmer's ownership in any applicable jurisdiction; and Hospital hereby authorizes Zimmer to sign and file any such statement without its signature.

5.
TAXES.  Hospital agrees that it shall be responsible for payment of all taxes and other expenses incidental to the possession, safekeeping and use of the Products supplied hereunder and to waive all claims against Zimmer for such expenses.

6. TERMINATION AND MODIFICATION.  This agreement may be terminated by either party upon twenty (20) days written notice to the other.  This agreement may be modified by Zimmer upon twenty (20) days written notice to Hospital.  Hospital may only modify this agreement with the written consent of Zimmer.  Termination or non-renewal of this agreement shall cancel all unfilled orders.  The right to terminate this agreement is absolute.  Within one (1) day of termination, Hospital, in its sole discretion, shall notify Zimmer of its intention to either (i) purchase all Products in its possession or (ii) return the Products in its possession in accordance with Section 3.  Neither Zimmer nor Hospital shall incur any
     liability by reason of such termination, other than those obligations pursuant to Section 1, Section 3 and this Section 6, and each of said parties mutually releases the other from any claims of any nature resulting from or arising out of such termination.

7.
NOTICE.  Any notice, request, demand, instruction or other communication to be given to any party hereunder shall be in writing, and shall be deemed to be given (a) upon receipt if delivered by electronic mail, or (b) three (3) business days following the deposit of such notice in first class mail with the United States Postal Service. 
8.
MINIMUM ANNUAL USAGE.  Unless otherwise agreed in writing, Zimmer shall have the right to terminate this agreement at the end of any contract year (defined as the 12 month period following the date or anniversary date of this agreement) where the total usage by Hospital is less than the signed agreement of projected activity by Hospital, or is showing turns of less than two (2) times per year.

9.
PRICE.  It is agreed that the purchase price for each Product shall be Zimmer's then current price for such Product at the time Zimmer receives the Purchase Order.  Zimmer reserves the right, in its sole discretion, to adjust the purchase price for each Product.

10.
HOSPITAL'S ACCOUNT.  Hospital agrees that it will maintain all of its accounts payable to Zimmer in a current condition in accordance with Zimmer's normal and customary payment terms.

11.
GUARANTEE BY DISTRIBUTOR.  Zimmer _________________ ("Distributor") is a distributor of Products for Zimmer.  As a condition to Zimmer entering into this agreement, Distributor has guaranteed Hospital's obligations hereunder to Zimmer.  Hospital acknowledges and agrees that Distributor may bring an action directly against Hospital to recover any damages paid by Distributor to Zimmer resulting from Hospital's breach of this agreement.

12.
MISCELLANEOUS.

a.
The terms of this agreement shall supersede any inconsistent term in any purchase order or invoice.

b.
This agreement may not be assigned by Hospital in whole nor in part without the prior written approval Zimmer.  

c.
The partial or complete invalidity of any one or more provisions of this agreement shall not affect the validity or continuing force and effect of any other provision.  The failure of either party to insist, in any one or more instances, upon the performance of any of the terms, covenants or conditions of this agreement, or to exercise any right, shall not be construed as a waiver or relinquishment of such term, covenant, condition or right as respects further performance.

d.
All matters relating to the validity, performance, interpretation or construction of this agreement, or the breach of this agreement, shall be governed by the law of the State of Indiana.

e. The relationship between Hospital and Zimmer shall at all times be solely that of a buyer and seller of goods, and this agreement shall not be construed so as to create a corporation, partnership, limited partnership, limited liability company, joint venture, association or similar business enterprise or organization or agency relationship between Hospital and Zimmer.
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