
This agreement is being provided for general information purposes only. The sharing of this material does not create an attorney-client relationship. This agreement is a product of the NC Bar Association. Please contact a NC licensed attorney for assistance in its completion.

DESCRIPTION OF SAMPLE FORM:  This agreement is a simple, manager-managed LLC operating agreement for use solely where there is a single member of an LLC that is disregarded for income tax purposes.  In the event the LLC adds an additional member (even if the members are husband and wife), this agreement should be amended and restated using one suitable for multiple members. 
OPERATING AGREEMENT

OF

____________________________________


THIS OPERATING AGREEMENT (this "Agreement") of _______________________, a limited liability company organized pursuant to the North Carolina Limited Liability Company Act, hereinafter called the "Company", is executed effective as of the ___ day of _______, 20___, by _________________________, a North Carolina resident, as the sole member of the Company, hereinafter called the "Member".

ARTICLE 1 - DEFINITIONS


1.1
Definitions.  The following terms used in this Agreement shall have the following meanings (unless otherwise expressly provided herein):

1.1.1. "Act" means the North Carolina Limited Liability Company Act, as the same may be amended from time to time.

1.1.2. "Articles of Organization" means the Articles of Organization of the Company filed with the Secretary of State, as amended or restated from time to time. 
1.1.3. "Capital Contribution" means any contribution to the capital of the Company in cash or property by a Member whenever made.

1.1.4. "Code" means the Internal Revenue Code of 1986, as amended from time to time (and any corresponding provisions of succeeding law).

1.1.5. "Distributable Cash" means, with respect to the Company for a period of time, all funds of the Company on hand or in bank accounts of the Company as is available for distribution to the Member, including any sale proceeds or refinance proceeds from a sale of, or refinance of debt secured by, the Company’s property, after provision has been made for (i) payment of all operating expenses of the Company as of such time, (ii) payment of all outstanding and unpaid current obligations of the Company as of such time and any other amounts of Company debt or liabilities determined by the [Manager :OR: Member] to be satisfied out of the available proceeds, and (iii) such reserves as may be necessary or appropriate for Company operations.

1.1.6. "Initial Capital Contribution" means the initial contribution to the capital of the Company made by a Member pursuant to Section 6.1.1 of this Agreement.

1.1.7. "Interest" means all of a Member's rights as an owner in the Company, including without limitation, the Member's ownership interest (within the meaning of the Act), the share of the profits and losses of the Company, the right to receive distributions of the Company's assets, any rights to vote, and any rights to participate in the management of the Company as provided in the Act and this Agreement.
1.1.8. "Manager" means a Person appointed as a manager of the Company, during the period such Person is serving as a manager of the Company as provided in this Agreement or the Act.  "Managers" refers to such Persons as a group at any time in which the Company has more than one Manager.
1.1.9. "Member" means the Person designated as the member of the Company on Exhibit A hereto, or any additional member admitted as a member of the Company in accordance with Section 8.1.  "Members" refers to such Persons as a group at any time in which the Company has more than one Member.

1.1.10. "Percentage Interest" means the percentage set forth opposite such Member's name on Exhibit A hereto.

1.1.11. "Person" means any individual, trust or trustee on behalf of a trust, estate, corporation, partnership, limited partnership, limited liability company, unincorporated organization, joint venture association, other entity, or governmental body or regulatory authority.

1.1.12. "Secretary of State" means the office of the Secretary of State of the State of North Carolina.

1.1.13. "Treasury Regulations" means the final and temporary regulations promulgated under the Code, as such regulations may be amended from time to time (including corresponding provisions of succeeding regulations).

1.2
Successor Statutes and Agencies; Global Terms.  Any reference contained in this Agreement to specific statutory or regulatory provisions or to specific governmental agencies or entities shall include any successor statute or regulation, or agency or entity, as the case may be.  Unless otherwise specified, the references to "Section" and "Article" in this Agreement are to the Sections and Articles of this Agreement.  When used in this Agreement, words such as "herein", "hereinafter", "hereof", "hereto", and "hereunder" shall refer to this Agreement as a whole, unless the context clearly requires otherwise.  The use of the words "include" or "including" in this Agreement shall be by way of example rather than by limitation.
ARTICLE 2 - FORMATION OF THE COMPANY


2.1
Formation.  The Company was formed on ________________, 20___, by the filing with the Secretary of State of the Articles of Organization of the Company.  In consideration of the mutual covenants contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Member hereby adopts this Agreement as the Company's "operating agreement" (within the meaning of the Act) and agrees that the rights and obligations of the Members and the administration and termination of the Company shall be governed by this Agreement, the Articles of Organization, and the Act.  

2.2
Name.  The business and affairs of the Company shall be conducted under the name "_______________________________, LLC"; provided, however, the name of the Company may be changed from time to time by amendment of the Articles of Organization upon the written approval of the Member.  The Company may transact business under an assumed name by filing an assumed name certificate in the manner prescribed by applicable law.


2.3
Registered Office and Registered Agent.  The Company's registered office and registered agent shall be as set forth in the Articles of Organization or as otherwise provided in the most current annual report subsequently filed with the Secretary of State.


2.4
Principal Place of Business.  The initial principal place of business of the Company shall be at ____________​​​​​​​​​​​​​​​​​​​​______________________, North Carolina.  The Company may locate its place(s) of business and registered office at any other place or places as the Member may from time to time deem necessary or advisable.


2.5
Term.  The Company shall continue in existence for perpetuity unless the Company is earlier dissolved and its affairs wound up in accordance with the provisions of this Agreement or the Act.


2.6
Purposes and Powers.



2.6.1
The Company may engage in any lawful business for which limited liability companies may be organized under the Act unless a more limited purpose is stated in the Articles of Organization.

[ALTERNATIVE §2.6.1 if wish to limit or specify a particular purpose: 



2.6.1
The principal purpose [ and business ] of the Company shall be to [____________________ ] , as the Member may deem appropriate in the Member's discretion. [OPTIONAL PROVISION: Notwithstanding such principal purpose [ and business ], however, the Company may acquire and engage in any lawful business or activity that may be engaged in by a limited liability company organized under the Act, whether or not such business or activity is for profit.]]



2.6.2
The Company shall have any and all powers that are necessary or desirable to carry out the purposes and business of the Company, to the extent the same may be legally exercised by limited liability companies under the Act.  The Company shall carry out the foregoing activities pursuant to the arrangements set forth in the Articles of Organization and this Agreement.


2.7
Nature of Members' Interests.  The Interest of the Member in the Company shall be personal property for all purposes.  Legal title to all Company assets shall be held in the name of the Company.  Neither a Member nor a successor, representative, or assign of a Member shall have any right, title, or interest in or to any Company property or the right to partition any real property owned by the Company.  Interests may be evidenced by a Certificate of Ownership Interest issued by the Company, in such form as the Member may determine.

ARTICLE 3 - MEMBERS


3.1
Names and Addresses of Members.  The name, address, and Percentage Interest of the Member is shown on Exhibit A attached hereto and made a part hereof, which Exhibit shall be as amended by the Company as of the effective date of any transfer of all or any part, or subsequent issuance, of any Interest.  The person designated on Exhibit A shall constitute the initial Member of the Company.


3.2
Action by Member.  The Member, in the capacity as such, shall take any action with respect to the Company by formal written consent thereto.
ARTICLE 4 - MANAGERS


4.1
Manager.  The Company shall have one (1) manager initially, but the number of managers may be subsequently changed to such number as the Member may approve in writing.  The Member hereby designates ____________________ as the initial Manager.  A Manager shall have the power and authority to implement the management and operational policies of the Company as determined by the Member, to carry out the management and operational duties of the Company, and to conduct the day-to-day business operations of the Company.  A Manager shall have the power and authority to act on behalf of the Company and to execute any and all documents, instruments, and agreements on the Company's behalf, including, but not limited to, deeds, promissory notes, deeds of trust, financing documents, business agreements, and the like.  The Member shall have the right to remove any Manager at any time by delivering written notice thereof to the Manager.  In the event of the death, dissolution and liquidation (if an entity), resignation, or removal of a Manager, the Member shall appoint another Person to serve as the Manager.

4.2
Place of Manager Meetings.  The Manager(s) may hold meetings, both regular and special, at any place within or outside the State of North Carolina.


4.3
Notice of Manager Meetings.  The Manager(s) may meet at such intervals and at such time and place as the Manager(s) may determine.  Meetings of the Managers may be called at any time by any Manager for any purpose or purposes.  Notice of meetings, unless waived by attendance or by written consent to the holding of the special meeting, shall be given at least three (3) days before the date of such meeting to all Managers not calling the meeting.  Notice of such meeting shall state the date, hour, and place of the meeting.


4.4
Action by Managers; Quorum; Voting; Action Without a Meeting.


4.4.1
Only one Manager is necessary to constitute a quorum for the transaction of business.  Every act or decision done or made by the Managers present at a meeting duly held at which a quorum is present shall be regarded as the act of the Company, unless a greater number is required by law or by the Articles of Organization.



4.4.2
Managers may participate in any meeting of the Managers by means of conference telephone or similar communications equipment, provided all persons participating in the meeting can hear one another, and such participation in a meeting shall constitute presence in person at the meeting.



4.4.3
All votes required of Managers hereunder may be by voice vote unless a written ballot is requested, which request may be made by any one Manager.



4.4.4
In the event there is more than one Manager, except for a matter for which the affirmative vote of a greater number of Managers is required by law, the Articles of Organization, or this Agreement, the act of Managers shall be the affirmative vote of a majority of the Managers represented and voting at a duly constituted meeting.


4.5
Adjournment.  A majority of the Managers present may adjourn any Managers' meeting to meet again at a stated day and hour or until the time fixed for the next regular meeting of the Managers.


4.6
Written Consent.  The Manager(s) may take any action or adopt any resolution (either prospectively or retroactively) which may be taken or adopted at a duly called and constituted meeting by formal written consent executed by the Manager(s).

ARTICLE 5 - LIMITATION OF LIABILITY AND INDEMNIFICATION OF MEMBER AND MANAGERS


5.1
Limitation of Liability.  No Member or Manager shall be liable for the debts, obligations, and liabilities of the Company beyond, in the case of the Member, the capital contributions the Member has made or agreed to make in writing as required under Section 6.1.  No Member or Manager of the Company shall be liable to the Company or its other Members for monetary damages for an act or omission in such person's capacity as a Member or Manager, except as provided in the Act in the case of (i) a Manager for any liability or damages therefor arising by reason of the failure of the Manager to comply with the duties and standards of conduct set forth under section 57D-3-21 of the Act, as modified or eliminated by this Agreement, or as otherwise imposed by the Act or other applicable law; or (ii) a Manager, or a Member in the circumstances provided in section 57D-4-06(b)(2) of the Act, for distributions in violation of the Act or this Agreement.  The failure by the Company or its Member or Manager(s) to observe any formalities or requirements relating to the exercise of its powers and management of the Company’s business and affairs under this Agreement or the Act shall not be grounds for imposing personal liability on any Member or Manager. [OPTIONAL PROVISION: If the Act is amended to authorize action further eliminating or limiting the liability of Members and Managers, then the liability of a Member or Manager of the Company shall be eliminated or limited to the fullest extent permitted by the Act as so amended. ]] Any repeal or modification of this Section shall not adversely affect the right or protection of a Member or Manager existing at the time of such repeal or modification.  

5.2
Indemnification.  Subject to the limitations and conditions as provided in this Article 5, the Company shall indemnify and hold harmless any Member or Manager (each an "Indemnified Person") to the fullest extent permitted or required under the Act, as amended from time to time, against all losses, liabilities, judgments, penalties (including excise and similar taxes, and punitive damages), fines, settle​ments, and reasonable expenses (including, without limitation, reasonable attorneys’ fees) actually incurred or suffered (collectively, "Costs") by such Person who was or is made a party or is threatened to be made a party to or is involved in any threatened, pending, or completed action, suit, or proceeding, whether civil, criminal, administrative, arbitrative, or investigative (a "Proceeding"), or any appeal in such a Proceeding or any inquiry or investigation that could lead to such a Proceeding, by reason of the fact that such Person is or was a Member or Manager or is or was serving (with respect to or in connection with the Company’s business or operations) as a manager, officer, director, principal, partner, member, employee, or agent of the Member or the Company or is or was serving at the request of the Company as a representative, manager, officer, director, principal, member, employee, or agent of another entity.  [OPTIONAL PROVISION: Any indemnification under this Article 5 shall continue as to an Indemnified Person who has ceased to serve in the capacity that initially entitled such Indemnified Person to indemnity hereunder.]  [OPTIONAL PROVISION: The rights granted under this Article 5 shall be deemed contract rights, and no amend​ment, modification, or repeal of this Article 5 shall have the effect of limiting or denying any such rights with respect to actions taken or Proceedings arising prior to any such amendment, modification, or repeal. ]  Anything to the contrary notwithstanding in this Article 5, however, unless the Member otherwise consents, no Indemnified Person shall be indemnified for any Costs suffered that are attributable to such Indemnified Person’s or his, her, or its Affiliates’ [OPTIONAL PROVISION: gross] negligence, willful misconduct, knowing violation of law, breach of fiduciary duty, breach of loyalty, or misappropriation of business opportunities, or for any present or future breaches of any representations, warranties, or covenants by such Indemnified Person or his, her, or its Affiliates contained herein or in other agreements with the Company.  The Company may advance expenses incurred by the Member or Manager upon the approval of the Managers, or the approval of the Member in the case of advancement to a Manager, and the receipt by the Company of an undertaking by such Member or Manager to reimburse the Company unless it is ultimately determined that such Member or Manager is entitled to be indemnified by the Company against such expenses.  The Company may also indemnify its employees and other representatives or agents up to the fullest extent permitted under the Act or other applicable law, provided that the indemnification in each such situation is first approved by the Member [:OR: Managers ] .


5.3
Other Rights.  The indemnification provided by this Agreement shall: (i) be deemed exclusive of any other rights to which a Person seeking indemnification may be entitled under any statute, agreement, vote of Members or disinterested Managers, or otherwise, both as to action in official capacities and as to action in another capacity while holding such office; (ii) continue as to a Person who ceases to be a Member or Manager; (iii) inure to the benefit of the estate, heirs, executors, administrators, or other successors of an indemnitee; and (iv) not be deemed to create any rights for the benefit of any other Person.


5.4
Report to Member.  The details concerning any action to limit the liability, indemnify or advance expenses to a Manager, Member, or other Person taken by the Company shall be reported in writing by the Manager(s) to the Member with or before the next submission to the Member(s) of a consent to action without a meeting or, if sooner, separately within thirty (30) days immediately following the date of the action.

5.5
Indemnity Limited to Company Assets.  Notwithstanding anything contained in this Agreement to the contrary (including in this Article 5), any indemnity by the Company relating to the matters covered in this Article 5 shall be provided out of and to the extent of Company assets only, and the Member shall have no liability on account thereof and shall not be required to make additional capital contributions to help satisfy such indemnity of the Company.

5.6
Fiduciary Duties and Obligations.  The Member [OPTIONAL PROVISION: and each Manager ] shall not have fiduciary duties of loyalty or otherwise with respect to the Company.
ARTICLE 6 - CONTRIBUTIONS TO CAPITAL AND CAPITAL ACCOUNTS; LOANS


6.1
Capital Contribution; Loans.



6.1.1
Upon execution of this Agreement, the Member agrees to contribute cash or other property to the Company in the amount set forth as the Initial Capital Contribution of the Member on Exhibit A attached hereto.



6.1.2
If the Member determines that the Initial Capital Contributions are insufficient to carry out the purposes of the Company, the Member may (but shall not be required to) make additional contributions to the capital of the Company or make loans to the Company.  
ARTICLE 7 - TAX REPORTING, DISTRIBUTIONS, ELECTIONS AND REPORTS.


7.1
Tax Reporting.  At all times during which the Company is treated for federal income tax purposes as having only one owner, the Company shall be governed by Treasury Regulations section 301.7701-2(c)(2)(i) and shall, for federal and state income tax purposes only, be disregarded as an entity separate from the Member, unless and until the Member approves in writing an affirmative election to the contrary.  Accordingly, each Member shall report Company transactions and all items of Company income, gain, expense, deduction, and loss consistent with such Treasury Regulations provisions in accordance with the Member’s Percentage Interest thereof.


7.2
Distributions.  The Company shall distribute Distributable Cash and other property to each Member at such times and in such amounts as the Manager [:OR: Member ] shall determine, and such distributions shall be made in accordance with the relative Percentage Interest of each Member.


7.3
Limitation Upon Distributions.  No distribution shall be declared and paid if payment of such distribution would cause the Company to violate any limitation on distributions provided in the Act [OPTIONAL PROVISION:   , by any other applicable law, ] or under any loan agreements, other financing documents, or other contracts or agreements to which the Company or its property may be subject.

7.4
Books of Account.



7.4.1
The Manager shall maintain the Company's books and records.



7.4.2
All expenses in connection with the keeping of the books and records of the Company and the preparation of audited or unaudited financial statements required to implement the provisions of this Agreement or otherwise needed for the conduct of the Company's business shall be borne by the Company as an ordinary expense of its business.


7.5
Bank Accounts.  The bank account or accounts of the Company shall be maintained in the bank or banks approved by the Member.  
ARTICLE 8 - TRANSFERABILITY OF INTERESTS.


8.1
Transfer of Interest to Third Party.  The Member shall have the right to transfer all or any part of the Member's Interest without restriction.  Such transferred Interest shall continue to be subject to the terms and conditions of this Agreement unless and until this Agreement is thereafter amended.
ARTICLE 9 - DISSOLUTION AND TERMINATION


9.1
Dissolution.



9.1.1
The Company shall be dissolved upon the first to occur of (i) the affirmative written consent of the Member; (ii) if the Articles of Organization are subsequently amended to provide for a definite period of duration for the Company’s existence, the close of business on the last day of such period; (iii) the entry of a decree of judicial dissolution under the Act; and (iv) the happening of any event upon which a Member ceases (as defined in the Act) to be a Member of the Company if the Company no longer has any other Member(s); provided, however, that the Company shall not be dissolved upon the cessation of membership of its last Member if, within ninety (90) days of the event of cessation of membership of its last Member, the assignee or fiduciary of such Member agrees in writing that the business of the Company may be continued until the admission of the assignee or fiduciary of the estate or its designee to the Company as a Member, effective as of the occurrence of the event that causes the cessation of membership of the last Member.


9.1.2
Upon dissolution of the Company, the business and affairs of the Company shall terminate and be wound up, and the assets of the Company shall be liquidated under this Article 9.



9.1.3
Dissolution of the Company shall be effective as of the day on which the event occurs giving rise to the dissolution, but the Company shall not terminate until there has been a winding up of the Company's business and affairs, and the assets of the Company have been distributed as provided in Section 9.3.



9.1.4
Upon dissolution of the Company, any part or all of the assets of the Company may be sold in such manner as the Member determines in an effort to obtain the best prices for such assets; provided, however, that the Company may distribute assets of the Company in kind to the Member to the extent practicable.


9.2
Articles of Dissolution.  Upon the dissolution and commencement of the winding up of the Company, Articles of Dissolution shall be executed on behalf of the Company and filed with the Secretary of State, and the Member or the Manager shall execute, acknowledge, and file any and all other instruments necessary or appropriate to reflect the dissolution of the Company.


9.3
Distribution of Assets upon Dissolution.  In settling accounts after dissolution, the assets of the Company shall be paid first to the creditors of the Company up to the amount of their valid claims, and any remaining assets shall be distributed to the Member.

ARTICLE 10 - MISCELLANEOUS PROVISIONS


10.1
No Action.  No Member shall have any right to maintain any action for partition with respect to the property of the Company.


10.2
Amendment.  Each of this Agreement and the Articles of Organization may only be amended or modified by a writing executed and delivered by the Member.


10.3
Governing Law.  This Agreement is entered into pursuant to the Act, and the rights and obligations of the Member hereunder shall be interpreted, construed, and enforced in accordance with the laws of the State of North Carolina.


10.4
Entire Agreement.  This Agreement, including all Exhibits to this Agreement, as amended from time to time in accordance with the terms of this Agreement, contains the entire agreement among the parties relative to the subject matter hereof and supersedes all prior or contemporaneous promises, agreements, representations, and understandings, whether written or oral, of the parties with respect to the subject matter hereof.


10.5
Severability.  If any provision of this Agreement or the application thereof to any person or circumstance are determined to be invalid or unenforceable to any extent, the remainder of this Agreement and the application of such provisions to other persons or circumstances shall not be affected thereby, and the intent of this Agreement shall be enforced to the greatest extent permitted by law.


10.6
Binding Agreement.  Subject to the restrictions on transferability set forth in this Agreement, this Agreement shall inure to the benefit of and be binding upon the undersigned Member and the Member's respective legal representatives, successors, and assigns.


10.7
Tense and Gender.  Unless the context clearly indicates otherwise, the singular shall include the plural and vice versa.  Whenever the masculine, feminine, or neuter gender is used inappropriately in this Agreement, this Agreement shall be read as if the appropriate gender were used.


10.8
Captions.  Captions are included solely for convenience of reference, and if there is any conflict between captions and the text of this Agreement, the text shall control.


10.9
Benefits of Agreement.  Nothing in this Agreement, express or implied, is intended or shall be construed to give to any creditor of the Company or any creditor of any Member or any other Person whatsoever, other than the Member and the Company, any legal or equitable right, remedy, or claim under or in respect of this Agreement or any covenant, condition, or provisions herein contained, and such provisions are and shall be held to be for the sole and exclusive benefit of the Member and the Company.


IN WITNESS WHEREOF, the undersigned, being the sole Member of the Company, has executed this Operating Agreement, has caused this Operating Agreement to be duly adopted and executed by the Company as of the date and year first above written, and does hereby assume and agree to be bound by and to perform all of the terms and provisions set forth in this Agreement.

MEMBER:




_________________________________________







Member's Name: 





COMPANY:




_______________________________________

By:
  

Name: 


Title:   


Exhibit A

The sole Member of the _______________, LLC is:

Name and Address


Initial Capital    

Percentage
       of Member     _ 


 Contribution        

   Interest _
________________________
$______________

    100%
________________________

________________________

IDENTIFICATION OF MEMBER

 SEQ CHAPTER \h \r 1The undersigned, as the sole organizer of __________________, LLC, a North Carolina limited liability company (the "Company"), having formed the Company and filed its Articles of Organization on behalf of the Member, and without the intention or expectation of becoming a Member in the Company, hereby resigns as organizer of the Company and hereby identifies the following person as the initial Member of the Company:

Member


______________________________

The undersigned agrees that the undersigned's resignation as the organizer of the Company shall not constitute an event of cessation of membership described in section 57D-3-02 of the North Carolina General Statutes.





_______________________________________







Organizer's Name: ________________________
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