
MARINE LOAN AGREEMENT

INSTRUCTIONS TO SOLICITORS

· If not a fishing vessel, those clauses marked with an "L" in the left margin should be deleted.
· If a fishing vessel, include all clauses marked with an “L” in the left margin.  If fishing licenses are also to be secured, follow the instructions in BDC’s Schedule for Fishing Licenses to be attached to the hypothec.
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MARINE LOAN AGREEMENT 

THIS AGREEMENT dated _____________________________.

BETWEEN:

(the "Borrower")


OF THE FIRST PART
AND:



BUSINESS DEVELOPMENT BANK OF CANADA,

(the "Bank")

OF THE SECOND PART

W H E R E A S:
A.
Pursuant to a Letter of Offer dated ___________________________________ the Bank agreed to make a loan of $__________________________ to the Borrower on the terms and conditions set out therein (the "Loan");

B.
The Borrower accepted the Loan and has agreed to grant to the Bank, in support of the Loan, security over the vessel(s) described in Schedule "A" hereto (individually and collectively called the "Vessel");

NOW THIS AGREEMENT WITNESSES that in consideration of the premises and to secure the obligations and liability of the Borrower to the Bank relating to or arising out of the Loan  the Borrower covenants and agrees as follows:

1.
It will pay or cause to be paid to the Bank the principal, interest and other moneys payable under the Loan

2.
It will by way of security for the payment of the Loan, enter into and deliver to the Bank, inter alia:


(a)
a marine mortgage charging sixty four shares in the Vessel in a form acceptable to the Bank's solicitors and acceptable for registration by the Registrar of Shipping;


(the "Security").

In addition to the rights, powers and remedies granted by the Security and whether by statute, at law, in equity, in admiralty, or otherwise, the Borrower hereby grants, conveys, mortgages, assigns, transfers and sets over unto the Bank and its successors and assigns:


(a)
the Vessel and all shares in it;


(b)
all the ancillary equipment, machinery and engines now or at any time hereafter appertaining or belonging to the Vessel whether on board or not (hereinafter referred to collectively as "the Appurtenances");


(c)
any and all additions, improvements and replacements hereafter made in or to the Vessel or any part thereof or in or to any Appurtenances except only such appurtenances placed on the Vessel as do not become the property of the Borrower;

L
(d)
any and all commercial fishing licences now or hereafter attaching, appertaining or belonging to the Vessel or used in the operation of or in connection with the Vessel, and all interest, rights and privileges of the Borrower therein (the "Licence").

(all of which is herein referred to collectively as the “Property")


(e)
all insurance on the Property;


(f)
all of the Borrower's right, title and interest in and to the proceeds of any requisition or use of, requisition of title to, or compulsory acquisition or seizure of the Property or any part thereof by, or forfeiture of the Property or any part thereof to, any government or person acting under colour of governmental authority and any marshal's or other sale of the Property; and

L
(g)
all of the Borrower's right, title and interest in and to the proceeds of sale or lease or assignment of the Licence if the Vessel be lost, destroyed, or determined by the Regional Director‑General of the Department of Fisheries and Oceans to be a constructive total loss and if the Licence be issued to a replacement vessel whether temporarily or permanently.

3.
If any of the Security includes a builder's mortgage on Property under construction or to be constructed:


(a)
the Borrower undertakes and agrees to complete the construction of the Vessel to be built and to install and pay for all fixtures; all as called for by the plans and specifications submitted to the Bank.  Such work shall be executed in a proper and workmanlike manner with reasonable dispatch and in accordance with such plans and specifications;


(b)
should the Borrower fail in any respect in the opinion of the Bank to fulfill such undertaking, the Bank shall thereupon have the right to enter into such contracts and make such arrangements as it deems expedient for the completion of the Vessel and the installation of such fixtures and equipment and from time to time to make payments to the builders, suppliers of material or other persons;


(c)
the Borrower shall obtain and furnish to the Bank upon request such waivers of privilege or liens in such form as the Bank may require from any workman, supplier of materials, builder or architect with regard to any work done on or materials supplied for the Property by such workman, supplier of materials, builder or architect;


(d)
if at any time during the currency of the Loan any hypothec, priority, privilege or lien (a “Lien”) be registered against any Property mortgaged or hypothecated or any action be taken to preserve any Lien, the Borrower within 10 days thereafter shall cause such Property to be freed from such Lien, and should it fail to do so the Bank shall have the right to pay the claim and to free such Property from such Lien;


(e)
every sum which may be paid by the Bank under the provisions of this section and a reasonable compensation for any services rendered in the circumstances by any officer or other person employed by the Bank shall be payable by the Borrower to the Bank, and such sums so expended shall have the benefit of the marine hypothecs and mortgages created in favour of the Bank in the amount of the Loan pursuant to the provisions of the Canada Shipping Act, and in a form approved by the Bank and acceptable to the Registrar of Shipping where the Vessel is or will be registered; and


(f)
upon completion of construction of the Vessel and the registration of same under the provisions of the Canada Shipping Act, the Borrower will, if so requested by the Bank cause to be executed and delivered to the Bank a first marine mortgage in the then amount of the Loan on the Vessel in a form to be approved by the Bank and acceptable to the Registrar of Shipping as aforesaid.

4.
Notwithstanding that a builder's mortgage or marine mortgage may be expressed to be payable on demand, it is agreed that the Bank will not demand payment thereof except upon the dates and times set out for reimbursement of principal and payment of interest and accessories in the  or herein, unless or until an event of default under the Loan.

5.
If an event of default shall occur, the Bank in realizing its security shall not claim any greater amount in the aggregate for principal, interest and accessories than the aggregate of all sums whatsoever then owing to it under the  and under all other existing and future agreements.

6.
(a)
During the construction of the Vessel described in Paragraph 2 hereof, if being constructed, the Borrower shall cause "Builder's Risk Insurance" to be effected and maintained on the Property in such amount and against such risks, and in such form as shall be approved by the Bank, and shall also arrange for copies of the policies and/or binders to be remitted to the Bank.


(b)
Upon completion of construction of the Vessel the Borrower shall cause insurance against all risks of physical loss or damage from perils covered by Standard Canadian Marine Hull Insurance to be provided and maintained on the Property and all other ships which are now or hereafter mortgaged to the Bank and, if required by the Bank, cause to be assigned to the Bank, insurance against war risk, capture and seizure, as well as such other forms of insurance as the Bank may from time to time require, the whole or the extent of their full insurance value with one or more insurance companies, which companies shall be approved by the Bank.  The loss under the binders and/or policies providing any or all of the before-mentioned or any other insurance shall upon issue be transferred and made payable to the Bank with preference over all other claims, and shall include the Bank's Marine Endorsement, where appropriate and if required by the Bank.  Further, the Borrower agrees to insure in the same manner and to the same extent all machinery, equipment and gear or other Appurtenances contained in the Vessel and other Appurtenances not permanently affixed in the Vessel.  The Borrower agrees that the inclusion of a deductible clause in any of such policies is permissible only with the consent of the Bank.


(c)
The Borrower covenants to apply for, take out and maintain, during the currency of the Loan, insurance in respect of public liability and property damage or protection and indemnity in such amount as the Bank may require with an insurance company approved by the Bank.


(d)
The Borrower shall at all times keep the Property insured or cause it to be kept insured as hereinbefore required and shall duly pay all premiums and other sums payable for that purpose, and when and if required, produce forthwith to the Bank every such policy and binder and the receipt for the last premium payable thereunder, failing which the Bank may, if it chooses, without any demand or notice whatever, renew or replace such policy at the Borrower's expense, in which case the Borrower shall immediately repay to the Bank on demand the amounts expended in so doing, together with interest at the rate from time to time payable on principal from the date of the expenditure until paid, and such amounts so expended shall have the benefit of the Marine hypothecs and mortgages created in favour of the Bank, the whole without prejudice to the right of the Bank to exact immediate payment of the Loan as hereinafter stipulated.


(e)
The Borrower shall obtain from each insurer under such policies of insurance, by endorsement upon the policies or otherwise, the undertaking of the insurer to give to the Bank and the Borrower at least 15 days prior written notice before the policy or policies in question shall be altered or cancelled insofar as they affect the Property.


(f)
In case of loss or damage, the Borrower shall notify the Bank of such loss or damage without delay and shall not repair or reconstruct the Property without the prior written approval of the Bank.


(g)
In the event of loss or damage, the proceeds of the insurance policies covering the Property against loss or damage shall immediately be vested in and payable to the Bank by way of collateral security, even should the policy or policies not have been made payable to the Bank, and a copy of this Agreement served upon any insurer/underwriter, shall operate as an absolute transfer by way of collateral security to the Bank of any indemnity owing by such insurer/underwriter to the extent of the Loan balance in principal, interest and any other moneys then owing to the Bank under this Agreement.


(h)
The Bank may at its option apply the indemnity payable under the policies of insurance in reduction, pro tanto, of the amount owing hereunder or towards the repair or reconstruction in whole or in part of the Property, but unless the said indemnity is applied by the Bank expressly in reduction of the amount owing hereunder, the receipt by the Bank of such indemnity shall not operate as payment or novation of the Borrower's indebtedness hereunder nor as a reduction of the hypothecs or mortgages hereby created, any law, usage or custom to the contrary notwithstanding.


(i)
The Borrower will submit all proper proofs of loss and take or cause to be taken all other action necessary or appropriate to effect collection from underwriters of all insurance required by this Agreement.  To that end, the Bank shall at the expense of the Borrower sign such claim papers and other documents and take such action and furnish such information as the insurer/underwriter may reasonably request including tendering abandonment of the Property to the insurer/underwriter.


(j)
The Borrower will not do or permit to be done any act or omission which would have the effect of impairing the validity of any insurance taken out and maintained pursuant to this Agreement.


(k)
The Bank may, at its option, institute such legal action in the name of the Borrower and on its behalf as it deems necessary to enforce any claims or rights arising from the above noted policies of insurance and the Borrower shall reimburse the Bank on demand for all costs and expenses incurred in connection with such actions together with interest thereon at the rate hereinbefore mentioned from the date of demand until paid.

7.
(a)
The Borrower shall be liable for all legal and notarial fees and disbursements in respect of the preparation, execution and carrying out of this Agreement and security therefor.  Payment of such fees and disbursements shall be made directly by the Borrower upon demand by the Bank.


(b)
The full amount of all costs (including actual legal fees and disbursements), charges and expenses paid or incurred at any time by the Bank in respect of any and all acts, actions and proceedings, including, any legal proceedings, of any kind or nature, taken or instituted by the Bank in the exercise, enforcement or preservation of any of its rights or remedies in respect of the Loan shall be paid by the Borrower and if not so paid, the Bank may, without any demand or notice whatsoever, pay such costs, charges and expenses at the Borrower's expense, in which case the Borrower shall immediately repay to the Bank on demand the amounts expended with interest at the rate from time to time payable on principal from the date of the expenditure until paid and such amounts are secured by the Security.

8.
The Bank may, at its option, from time to time pay off in whole or in part any or all prior or subsequent mortgages and hypothecary claims, privileges, liens, unpaid balance of price, assessments, taxes, fees, fines, rent or wages of any kind now or hereafter affecting any of the Property, and the full amount of such costs, charges, expenses and disbursements made for or on behalf of the Borrower shall, if not at once reimbursed to the Bank, bear interest at the rate from time to time payable on principal until paid, and are secured by the Security.

9.
The Borrower shall have no right to assign or transfer its rights hereunder.

10.
The Borrower shall


(a)
keep the Property at all times in a state of complete seaworthy repair to the satisfaction of the Bank and in such a condition as to comply with all the requirements of law;


(b)
cause the Vessel to be dry‑docked, cleaned and bottom painted where necessary, and deliver to the Bank a copy of each surveyor's report obtained by the Borrower for its use or the use of its insurers and if any such reports show any deficiency in maintenance or repairs, the Borrower will cause the necessary maintenance and repairs to be commenced without delay and to be diligently concluded;


(c)
on each occasion when the Vessel is to be laid up, take such precautions as are customary in such cases in the shipping industry and if such lay up is to be for a period of more than 10 months or if the Property is not put into service within 10 months of any lay up, take all necessary precautions to preserve the Property, from undue deterioration and will do such other things in that regard as may be reasonably required by the Bank;


(d)
in the event of the Property or any of it being arrested or detained by any Court or Tribunal in any country or by any Government or other authority, free the Property from arrest or detention within 10 days from the date thereof;


(e)
at any time upon request satisfy the Bank by production of documents that the Master, Officers and Crew have no claim for wages beyond the ordinary arrears;


(f)
at all times upon request give to the Bank full information regarding the Property, its employment, position and engagements and, if requested so to do, on completion of every voyage, send to the Bank copies of the Vessel's and Engineer's Log Books covering the period of such voyage;


(g)
give the Bank immediate notice of any contemplated charter including bare boat with confirmation of advice to insurers and/or underwriters;


(h)
not allow the Vessel to remain in any foreign port except in the ordinary course of trading for more than 10 days except when under repair or through stress of weather, quarantine, or any unavoidable circumstances or causes beyond the control of the Borrower;

L
(i)
on request execute and deliver to the Bank, in blank, a Notice of Change of Ownership of a Commercially Licenced Fishing Vessel or such other form as may be required from time to time to transfer the Licence together with an hypothecation letter addressed to the Bank, substantially in forms satisfactory to the Bank, so as to enable the Bank to deal with the Licence on default;

L
(j)
not commit any act or fail to do anything in respect of the Property which would or might result in the commercial fishing vessel registration plates, the annual licence tabs or the Licence being cancelled, revoked or rendered invalid without the prior written consent of the Bank;


(k)
not sell, transfer, assign or convey or attempt to sell, transfer, assign or convey to any person the Property or any part of the shares therein without the prior written consent of the Bank;


(l)
not charge, encumber, mortgage or hypothecate in any way whatsoever nor cause to be charged, encumbered, mortgaged or hypothecated in any way whatsoever the Property or any part of the shares therein without the prior written consent of the Bank;

L
(m)
do all such acts and things as may be necessary to:



(i)
maintain the Security in force until the Loan and interest have been fully paid and satisfied and in particular, without derogating from the generality of the foregoing, maintain the Licence in accordance with the Fisheries Act, R.S.C. 1985, as amended, and any other statutes and regulations in effect, from time to time, pertaining to fishing licences, and in accordance with any terms or conditions imposed upon the Licence by the Department of Fisheries and Oceans, and



(ii)
ensure that the commercial fishing vessel registration plates, licences and licence tabs issued in respect of the Vessel are kept current and valid at all times including, but not restricted to, applying each year before going fishing but in any event, not later than April 30 in each year, for renewal of the Licence; furnishing the Bank with evidence of the renewal of the Licence forthwith after renewal thereof; and working the Vessel in the fishery or fisheries for which she is licenced for such length of time each year as to comply with the minimum requirements for renewal of the Licence.

11.
If the Security includes security under section 427 of the Bank Act, S.C. 1991, c. 46, or under any successor provisions thereto, the Bank shall not be bound to sell all or any part of the Property included in the section 427 security in accordance with the procedure set out in section 428(8) of the Bank Act but the Bank shall be at liberty to sell all or any part of such Property in such manner as the Bank, in its sole discretion, may decide and the Borrower hereby waives the provisions of section 428(8) of the Bank Act regarding the procedure for exercising the power of sale therein provided.

12.
In each and every one of the following events the Bank may, at its option, (in addition to all other rights and remedies herein or by law provided and without previous notice or demand) exact the immediate payment of all amounts then owing to it hereunder, together with all legal expenses, costs, deductions and commissions incurred or suffered by it in the recovery thereof, namely:


(a)
should any installment of principal or interest under the Loan not be paid when due;


(b)
should any other sum owing to the Bank hereunder not be paid upon demand;


(c)
should any charges, dues, duties, taxes, levies, assessments and rates imposed upon the Property not be paid, and the receipts establishing the payment thereof not be exhibited when requested by the Bank;


(d)
should the insurance premiums not be paid or the required insurance not be taken or kept, and/or should evidence of the renewal or replacement of the requisite insurance not be delivered in the manner stipulated hereinabove or should the Borrower fail to maintain insurance to the extent of the percentage of the value of the Property as required under any deductible clause in any policy covering the Property;


(e)
should the Borrower or any successor in title fail to maintain its corporate existence or cease its operations or be declared bankrupt or insolvent or become subject to the provisions of the Winding-Up Act, the Companies' Creditors Arrangement Act, the Bankruptcy and Insolvency Act or any other Act for the benefit of creditors either voluntarily or under an Order of a Court of competent jurisdiction or make a general assignment for the benefit of its creditors or otherwise acknowledge its insolvency;


(f)
should any charge, lien, hypothec, mortgage or privilege registered against the Property or any part of the shares therein without the consent of the Bank or should any process of execution enforced and not in good faith disputed by the Borrower not be discharged or remedied within 10 days after written notice thereof by the Bank to the Borrower;


(g)
should the Property or any part of the shares therein be sold or alienated without the consent of the Bank;


(h)
should the Borrower or any successor in title of the Borrower having been given notice in writing by the Bank of a breach or failure to fulfill any other condition herein stipulated, fail within 10 days from the giving of such notice to remedy said breach or fulfill said condition as the case may be;


(i)
should the Borrower or the Master in charge of the Property without the previous written consent of the Bank first had and obtained, give or sign any bill, bottomry bond or document in respect of the Vessel which the Bank may be called upon to take up or which may confer upon the holder thereof a maritime lien or any other claim upon the Vessel or its freight in priority to the claim of the Bank;


(j)
should the Property be seized or taken possession of by the enemies of Canada or by or through the authority of any foreign Government, pirates, or others or be requisitioned by the Canadian Government;


(k)
should the Property be lost, destroyed or abandoned;


(l)
should the Borrower do or cause to be done any act or thing which may make void or voidable the registration of the Vessel, a builder's mortgage or marine mortgage and other security or should the Vessel cease to be registered under the Canadian flag;

L
(m)
if the Licence lapses or is revoked, cancelled, surrendered or invalidated for any reason whatsoever.

13.
In case default shall occur under the terms of this Agreement or any other agreement or security granted to the Bank in respect of the Loan whether or not any delay may have been granted to the Borrower, the Bank;


(a)
may in its discretion, by written notice or notices to the Borrower, declare the principal and interest together with all other moneys then owing to it, to be due and payable and enforceable, and the same shall forthwith become immediately due and payable to the Bank, anything therein or herein to the contrary notwithstanding and the Borrower shall and will forthwith pay to the Bank, the principal, interest and other sums due hereunder;


(b)
may in its discretion bring an action at law, suit in equity or in admiralty or other proceeding for the specific performance of any term contained herein or for an injunction against a violation of any such term or in aid of any right, power or remedy, or to recover judgment for all amounts due or declared due hereunder;


(c)
may in its discretion:


(i)
exercise all of the rights and powers and remedies with respect to the Property in foreclosure and otherwise given to the Bank by this Agreement and given to mortgagees by the provisions of the applicable laws of the jurisdiction where the Property is recorded or registered at the time, and/or


(ii)
demand, collect and receive all hire, tools, rents, freights, earnings, issues, revenues, income, profits, return premiums, salvage awards or recoveries, recoveries in general average and all other sums due or to become due in respect of the Property or in respect of any insurance thereon, and/or


(iii)
take the Property wherever it may be, whether in port, dry-dock, or at sea, at home or abroad, and without being responsible for loss or damage hold, lay up, lease, charter, operate or otherwise use the Property for such times and upon such terms as the Bank may determine, accounting only for the net earnings, if any, arising from such use of the Property and charging upon all receipts from such use of the Property or from the sale thereof all costs, expenses, charges, damages or losses by reason of such use; the Borrower or any other person in possession of the Property being obligated forthwith upon demand of the Bank to surrender possession of the Property to the Bank;


(iv)
sell the Property or part of the shares therein upon such terms and conditions as the Bank may determine, free from any claim of or by the Borrower at public or private sale, by sealed bids or otherwise.  Such sale may be held at such place and at such time as the Bank may determine and may be conducted without bringing the Property to the place designated for such sale and the Bank may become the purchaser at any public sale and shall have the right to credit on the purchase price any and all sums of money due under the agreement or under the security therefor, in favour of the Bank including any disbursement made by the Bank on behalf of the Borrower or for the protection of the Security or the Property;


(d)
The Borrower will receive credit for the actual net amount of moneys received by the Bank (after deducting all costs, including solicitor and own client costs, charges and expenses to obtain such moneys) and the Borrower shall pay any deficiency or balance that may at any time remain unpaid hereunder or under the security therefor after having been given credit for all moneys received as aforesaid.

14.
The Borrower hereby irrevocably appoints the Bank, with full power of substitution, its true and lawful attorney, in its name and stead:


(a)
to make any sale or transfer of the Property pursuant to Section 13 (c) (iv) hereof and to execute and deliver all such Bills of Sale, conveyances, assignments, transfers, and other instruments as the Bank may consider necessary or appropriate;


(b)
in the event that the Property shall be arrested or detained by a marshal or other officer of any court or tribunal of any nation or by any government or governmental authority, to apply for, receive and to take possession of the Property with all the rights, powers and remedies that the Borrower may have or exercise;


(c)
to appear in any court or tribunal of any nation where any proceeding is pending against the Property because of or on account of any alleged lien against the Property from which the Property has not been released and to take all such action as the Bank may determine towards the defence of such proceedings and the discharge of such lien.

15.
Each and every right, power and remedy given herein to the Bank or now or hereafter existing by statute or at law or in equity or in admiralty or otherwise, shall be cumulative and shall be in addition to every other right, power and remedy herein or therein so given or now or hereafter existing by statute or at law or in equity or in admiralty or otherwise, and each and every right, power and remedy so existing may be exercised from time to time and as often and in such order as may be determined by the Bank, any law or equity to the contrary notwithstanding.

16.
No failure or delay on the part of the Bank to exercise any right, power or remedy given herein or by statute or at law or in equity or in admiralty or otherwise shall operate as a waiver thereof, nor shall any single or partial exercise of any such right preclude any other or further exercise thereof or the exercise of any other right, power or remedy.

17.
Any notice by the Bank to the Borrower hereunder shall, without precluding the Bank from adopting any other method of giving notice, be deemed effectively given to the Borrower when it is mailed by prepaid post to the Borrower at his or its address as set out in the first page of this Agreement.

18.
The Borrower further covenants that, so long as any moneys are owing or are to become owing to the Bank under this Agreement, it will:


(a)
comply with all present and future requirements concerning registry of the Vessel under any federal or provincial or otherwise legislative requirements until the termination of this Agreement;


(b)
pay and discharge as and when the same shall become due, all taxes, levies, rates, assessments and impositions charged, rated, levied, assessed or imposed on or arising out of or in respect of the Property and its operation and by whomsoever charged, rated, assessed or imposed.

19.
Wherever the singular or masculine are used throughout this Agreement, the same shall be deemed to include the plural or the feminine, or the body politic or corporate, wherever the context or the parties so require.

20.
This Agreement shall be binding upon and enure to the benefit of the parties hereto and their respective heirs, administrators, successors and assigns.

IN WITNESS WHEREOF the Borrower has hereunto set his hand and seal or has affixed its corporate seal duly attested by the hand(s) of its proper officer(s) in that behalf, on the day and year first above written.

___________________________________
 ______________________________________

(Witness)



 Borrower
 

Name of witness: _____________________

 

Address:   ___________________________
Occupation:  _________________________

	
	
Borrower
Per: ________________________________

           Signing Officer, Title
     I have the authority to bind the Corporation.


SCHEDULE "A"

Name of Vessel
______________________________________________


Registered Number
______________________________________________


Port of Registry
______________________________________________


Record Number (Builder's Mortgage)
______________________________________________


Name of Vessel
______________________________________________


Registered Number
______________________________________________


Port of Registry
______________________________________________


Record Number (Builder's Mortgage)
______________________________________________

Marine Loan Agreement (QC)
Rev. March 2016

