
Memorandum of Agreement for a Grant

To Construct/Renovate a State Veterans Home

Using American Recovery and Reinvestment Act of 2009,

Public Law 111-5 (Recovery Act) Funds

This Memorandum of Agreement is hereby made by and between

The Department of Veterans Affairs (VA)

810 Vermont Avenue, NW, Washington, DC 20420, and

 .                                                                   .

.                                                                                                            .

.                                                                                                                             .

(1)                                                        has submitted to VA an application for a grant to (construct, acquire) a (200-bed nursing home, 200-bed domiciliary, adult day healthcare) facility for veterans in             , at the State Veterans Home in       , .     .  The Federal Application Identifier for this project is “Federal Application Identifier:  FAI.”  The parties agree that this application meets the requirements of Federal law for this grant.  The estimated total cost of construction and/or acquisition, including equipment, in which VA will participate, is $   ,     ,     .  The VA grant will total up to $   ,     ,     , but will not exceed sixty-five (65) percent of the actual cost of (construction, acquisition) as determined by the final audit.  This award is being made under the provision of the Recovery Act concerning “GRANTS FOR CONSTRUCTION OF STATE EXTENDED CARE FACILITIES” at 123 Stat. 199.  Unless otherwise specified, Recovery Act funding should be considered one-time funding.  In consideration of the foregoing, the parties hereto mutually agree as follows:

(2)
                               certifies that the plans and specifications included in the application meet all applicable Federal requirements.

(3)
                               agrees that it will (construct, acquire) the facility, (a description of the project, including number of beds added or replaced) (i.e., 160-bed nursing home) to be completed in accordance with the documentation submitted by the State.

(4)
                               agrees to comply strictly with the assurances contained in the documentation submitted.

(5)
                               agrees to enter into a contract to (construct, acquire), (a description of the project, including number of beds added or replaced) (i.e., 160-bed nursing home) within 90 days of the date on which both parties have signed this agreement.

(6)                                agrees to periodically inspect the project and certify to the Chief Consultant, Office of Geriatrics and Extended Care, 810 Vermont Avenue, NW, Washington, DC 20420, for payment of such sums which it deems are payable by VA.

(7)
                               agrees to furnish any additional State funds needed to complete the project.

(8)
                               agrees that, upon completion of the project, it will provide adequate financial support to maintain and operate the facility.

(9)
                               agrees that following completion of the project, it will open at least eight beds per month until the project area is filled.

(10)
                                  agrees that it will use (200-bed nursing home, 200-bed domiciliary, adult day healthcare) facility principally to furnish veterans nursing home care, and that not more than 25 percent of the bed occupancy at any one time will consist of residents who are not receiving such level of care as veterans.                      , further agrees that all non-veteran residents must be spouses of veterans or parents all of whose children died while serving in the armed forces of the United States. 

(11)                                 agrees that it will operate and maintain the facility in conformance with State standards and with all applicable State and local laws, codes, regulations and ordinances, and in conformance with the standards prescribed by VA.

(12)                                 agrees that it will make such reports in such form and containing such information as the Secretary may from time to time reasonably require, and give the Secretary, upon demand, access to the records upon which such information is based.

(13)  ________________ agrees that the Comptroller General may examine any records related to obligations and use of funds made by this VA grant.  (Sections 901 and 902 of the Recovery Act) 

(14)  Award term--Reporting and Registration Requirements under Section 1512 of the Recovery Act: (2 CFR 176.50)

(a)  This award requires the recipient to complete projects or activities which are funded under the Recovery Act and to report on use of Recovery Act funds provided through this award.  Information from these reports will be made available to the public.

(b)  The reports are due no later than ten calendar days after each calendar quarter in which the recipient receives the assistance award funded in whole or in part by the Recovery Act.

(c)  Recipients and their first-tier recipients must maintain current registrations in the Central Contractor Registration (http://www.ccr.gov) at all times during which they have active federal awards funded with Recovery Act funds.  A Dun and Bradstreet Data Universal Numbering System (DUNS) Number (http://www.dnb.com) is one of the requirements for registration in the Central Contractor Registration.

(d)  The recipient shall report the information described in section 1512(c) of the Recovery Act using the reporting instructions and data elements that will be provided online at http://www.FederalReporting.gov and ensure that any information that is pre-filled is corrected or updated as needed.


(15)  Section 1511 of the Recovery Act: Certifications (if applicable) 

Section 1511 of the Recovery Act provides-

With respect to covered funds made available to State or local governments for infrastructure investments, the Governor, mayor, or other chief executive, as appropriate, shall certify that the infrastructure investment has received the full review and vetting required by law and that the chief executive accepts responsibility that the infrastructure investment is an appropriate use of taxpayer dollars.  Such certification shall include a description of the investment, the estimated total cost, and the amount of covered funds to be used, and shall be posted on a website and linked to the website established by section 1526.  A State or local agency may not receive infrastructure investment funding from funds made available in this Act unless this certification is made and posted.

(16)  Section 1512(h) of the Recovery Act requires recipients of Recovery Act funds, including those receiving funds directly from the Federal Government, to register in the Central Contractor Registration (CCR) database at http://www.ccr.gov.  Because recipients must report information on their first-tier contracts and awards, 2 CFR part 176 would establish a requirement for sub-recipient registration in the CCR as a way to help ensure consistent reporting of data about each entity and thereby make the data more useful to the public.  Without the requirement, multiple recipients doing business with the same entity may use different variations of the entity's name, address, or parent organization when they each report on their awards to the entity.  It should be noted that in order to register in CCR, a valid Data Universal Numbering System (DUNS) Number is required.

(17) Required Use of American Iron, Steel, and Manufactured Goods – Section 1605 of the Recovery Act. 

Section 1605 of the Recovery Act requires that projects, funded by the Recovery Act, for the construction, alteration, maintenance, or repair of a public building or public work use American iron, steel, and manufactured goods in the project unless one of the specified exemptions applies.  The Act provides that this requirement be applied 

in a manner consistent with U.S. obligations under international agreements.  Definitions of ``manufactured good,'' ``public building and public work,'' and other terms as they pertain to the Buy American guidance in 2 CFR part 176 are found in Section 176.140 and Section 176.160.

(18)  REQUIRED USE OF AMERICAN IRON, STEEL, AND MANUFACTURED GOODS—SECTION 1605 OF THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 (Award Term 2 CFR 176.140)

(a)  Definitions.  As used in this award term and condition:

(1)  Manufactured good means a good brought to the construction site for incorporation into the building or work that has been: 

         (i)  Processed into a specific form and shape; or 

        (ii)  Combined with other raw material to create a material that has different

        properties than the properties of the individual raw materials. 

    (2)  Public building and public work means a public building of, and a public work of, a governmental entity (the United States; the District of Columbia; commonwealths, territories, and minor outlying islands of the United States; State and local governments; and multi-State, regional, or interstate entities which have governmental functions).  These buildings and works may include, without limitation, bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers, mains, power lines, pumping stations, heavy generators, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, and canals, and the construction, alteration, maintenance, or repair of such buildings and works. 

(3)  Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may include other elements. 

(b)  Domestic preference.

(1)  This award term and condition implements Section 1605 of the American Recovery and Reinvestment Act of 2009 (Recovery Act) (P..L. 111-5), by requiring that all iron, steel, and manufactured goods used in the project are produced in the United States except as provided in paragraph (b)(3) and (b)(4) of this section and condition. 

(2)  This requirement does not apply to the material listed by the Federal Government as follows: 

_______________________________________________________________

[VA to list applicable excepted materials or indicate “none”] 

(3)  The Secretary of Veterans Affairs may add other iron, steel, and/or manufactured goods to the list in paragraph (b) (2) of this section and condition if he determines that-- 

(i)  The cost of the domestic iron, steel, and/or manufactured goods would be unreasonable.  The cost of domestic iron, steel, or manufactured goods used in the project is unreasonable when the cumulative cost of such material will increase the cost of the overall project by more than 25 percent; 

(ii)  the iron, steel, and/or manufactured good is not produced, or manufactured in the United States in sufficient and reasonably available quantities and of a satisfactory quality; or 

(iii)  the application of the restriction of section 1605 of the Recovery Act would be inconsistent with the public interest. 

(c)  Request for determination of inapplicability of Section 1605 of the Recovery Act.

(1)(i)  Any recipient request to use foreign iron, steel, and/or manufactured goods in accordance with paragraph (b)(3) of this section shall include adequate information for VA’s evaluation of the request, including: 

(A)  a description of the foreign and domestic iron, steel, and/or manufactured goods; 

(B)  unit of measure; 

(C)  quantity; 

(D)  cost; 

(E)  time of delivery or availability; 

(F)  location of the project; 

(G)  name and address of the proposed supplier; and 

(H)  a detailed justification of the reason for use of foreign iron, steel, and/or manufactured goods cited in accordance with paragraph (b)(3) of this section. 

          (ii)  A request based on unreasonable cost shall include a reasonable survey of the market and a completed cost comparison table in the format in paragraph (d) of this section. 

(iii)  The cost of iron, steel, and/or manufactured goods material shall include all delivery costs to the construction site and any applicable duty. 

(iv)  Any recipient request for a determination submitted after Recovery Act funds have been obligated for a project for construction, alteration, maintenance, or repair shall explain why the recipient could not reasonably foresee the need for such determination and could not have requested the determination before the funds were obligated.  If the recipient does not submit a satisfactory explanation, the Secretary of Veterans Affairs need not make a determination. 

(2)  If the Secretary of Veterans Affairs determines after funds have been obligated for a project for construction, alteration, maintenance, or repair that an exception to section 1605 of the Recovery Act applies, he will amend the award to allow use of the foreign iron, steel, and/or relevant manufactured goods.  When the basis for the exception is non-availability or public interest, the amended award shall reflect adjustment of the award amount, redistribution of budgeted funds, and/or other actions taken to cover costs associated with acquiring or using the foreign iron, steel, and/or relevant manufactured goods.  When the basis for the exception is the unreasonable cost of the domestic iron, steel, or manufactured goods, the Secretary shall adjust the award amount or redistribute budgeted funds by at least the differential established in 2 CFR 176.110(a). 

(3)  Unless VA determines that an exception to section 1605 of the Recovery Act applies, use of foreign iron, steel, and/or manufactured goods is noncompliant with section 1605 of the American Recovery and Reinvestment Act. 

(d)  Data. To permit evaluation of requests under paragraph (b) of this section based on unreasonable cost, the Recipient shall include the following information and any applicable supporting data based on the survey of suppliers:

    FOREIGN AND DOMESTIC ITEMS|             |          |              

                  COST COMPARISON      |             |          |              

             --------------------------+-------------+----------+------------- 

                    Description        |   Unit of   | Quantity |    Cost      

                                       |   Measure   |          | (Dollars)*   

             --------------------------+-------------+----------+------------- 

               Item 1:                 |             |          |              

             --------------------------+-------------+----------+------------- 

               Foreign steel, iron, or |   _______   | _______  |   _______    

               manufactured good       |             |          |              

             --------------------------+-------------+----------+------------- 

               Domestic steel, iron, or|   _______   | _______  |   _______    

               manufactured good       |             |          |              

             --------------------------+-------------+----------+------------- 

               Item 2:                 |   _______   | _______  |   _______    

             --------------------------+-------------+----------+------------- 

               Foreign steel, iron, or |   _______   | _______  |   _______    

               manufactured good       |             |          |              

             --------------------------+-------------+----------+------------- 

               Domestic steel, iron, or|             |          |              

               manufactured good       |             |          |              

             --------------------------+-------------+----------+------------- 

             [ﾅ List name, address,     |             |          |              

             telephone number, email   |             |          |              

             address, and contact for |             |          |              

             suppliers surveyed. Attach|             |          |              

             copy of response; if oral,|             |          |              

             attach summary.]          |             |          |              

             [ﾅ Include other applicable|             |          |              

             supporting information.]  |             |          |              

             [ﾅ* Include all delivery |             |          |              

             costs to the construction |             |          |              

             site.]                    |             |          |              

(19)  Notice of Required Use of American Iron, Steel, and Manufactured Goods--Section 1605 of the American Recovery and Reinvestment Act of 2009.  (2 CFR 176.150)

(a)  Definitions. Manufactured good, public building and public work, and steel, as used in this notice, are defined in the 2 CFR 176.140.

(b)  Requests for determinations of inapplicability.  A prospective applicant requesting a determination regarding the inapplicability of section 1605 of the American Recovery and Reinvestment Act of 2009 (P..L. 111-5) (Recovery Act) should submit the request to the Secretary of Veterans Affairs in time to allow a determination before submission of applications or proposals.  The prospective applicant shall include the information and applicable supporting data required by paragraphs at 2 CFR 176.140(c) and (d) in the request.  If an applicant has not requested a determination regarding the inapplicability of 1605 of the Recovery Act before submitting its application or proposal, or has not received a response to a previous request, the applicant shall include the information and supporting data in the application or proposal.

(c)  Evaluation of project proposals.  If VA determines that an exception based on unreasonable cost of domestic iron, steel, and/or manufactured goods applies, VA will evaluate a project requesting exception to the requirements of section 1605 of the Recovery Act by adding to the estimated total cost of the project 25 percent of the project cost, if foreign iron, steel, or manufactured goods are used in the project based on unreasonable cost of comparable manufactured domestic iron, steel, and/or manufactured goods.

(d)  Alternate project proposals.

(1)  When a project proposal includes foreign iron, steel, and/or manufactured goods not listed by the Federal Government at 2 CFR 176.140(b)(2), the applicant also may submit an alternate proposal based on use of equivalent domestic iron, steel, and/or manufactured goods. 

     (2)  If an alternate proposal is submitted, the applicant shall submit a separate cost comparison table prepared in accordance with 2 CFR 176.140(c) and (d) for the proposal that is based on the use of any foreign iron, steel, and/or manufactured goods for which the Federal Government has not yet determined an exception applies. 

(3)  If VA determines that a particular exception requested in accordance with 2 CFR 176.140(b) does not apply, VA will evaluate only those proposals based on use of the equivalent domestic iron, steel, and/or manufactured goods, and the applicant shall be required to furnish such domestic items.

(20)  Required Use of American Iron, Steel, and Manufactured Goods (covered

 under International Agreements)—Section 1605 of the American Recovery and Reinvestment Act of 2009.  (2 CFR 176.160)

(a) Definitions. As used in this award term and condition:

    (i) “Designated country”:

(1)  a World Trade Organization Government Procurement Agreement country (Aruba, Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Singapore, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, and United Kingdom;

(2)  a Free Trade Agreement (FTA) country (Australia, Bahrain, Canada, Chile, Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Israel, Mexico, Morocco, Nicaragua, Oman, Peru, or Singapore); or

(3)  a United States-European Communities Exchange of Letters (May 15,

1995) country:  Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovak Republic Slovenia, Spain, Sweden, and United Kingdom.

(ii) “Designated country iron, steel, and/or manufactured goods”:

(1)  is wholly the growth, product, or manufacture of a designated country; or

(2)  in the case of a manufactured good that consist in whole or in part of materials from another country, has been substantially transformed in a designated country into a new and different manufactured good distinct from the materials from which it was transformed.

(iii)  "Domestic iron, steel, and/or manufactured good":

(1)  is wholly the growth, product, or manufacture of the United States; or

         (2)  in the case of a manufactured good that consists in whole or in part of materials from another country, has been substantially transformed in the United States into a new and different manufactured good distinct from the materials from which it was transformed.  There is no requirement with regard to the origin of components or subcomponents in manufactured goods or products, as long as the manufacture of the goods occurs in the United States.

(iv)  “Foreign iron, steel, and/or manufactured good" means iron, steel and/or manufactured good that is not domestic or designated country iron, steel, and/or manufactured good.

(v)  “Manufactured good” means a good brought to the construction site for incorporation into the building or work that has been:

(1)  processed into a specific form and shape; or

(2)  combined with other raw material to create a material that has different properties than the properties of the individual raw materials.

(vi)  “Public building” and "public work" means a public building of, and a public work of, a governmental entity (the United States; the District of Columbia; commonwealths, territories, and minor outlying islands of the United States; State and local governments; and multi-State, regional, or interstate entities which have governmental functions).  These buildings and works may include, without limitation, bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers, mains, power lines, pumping stations, heavy generators, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, and canals, and the construction, alteration, maintenance, or repair of such buildings and works.

(vii)  “Steel” means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may include other elements.

(b) Iron, steel, and manufactured goods.

    (1) This award term and condition implements:

(i)  Section 1605(a) of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111-5) (Recovery Act), by requiring that all iron, steel, and manufactured goods used in the project are produced in the United States; and

(ii)  Section 1605(d), which requires application of the Buy American requirement in a manner consistent with U.S. obligations under international agreements.  The restrictions of section 1605 of the Recovery Act do not apply to designated country iron, steel, and/or manufactured goods.  The Buy American requirement in section 1605 shall not be applied where the iron, steel or manufactured goods used in the project are from a Party to an international agreement that obligates 

     the recipient to treat the goods and services of that Party the same as domestic goods and services.  This obligation shall only apply to projects with an estimated value of $7,443,000 or more.

(2)  The recipient shall use only domestic or designated country iron, steel, and manufactured goods in performing the work funded in whole or part with this award, except as provided in paragraphs (b) (3) and (b) (4) of this term and condition.

(3)  The requirement in paragraph (b) (2) of this term and condition does not apply to the iron, steel, and manufactured goods listed by the Federal Government as follows:

________________________________________________

  [VA to list applicable excepted materials or indicate “none”]

(4)  The Secretary of Veterans Affairs may add other iron, steel, and manufactured goods to the list in paragraph (b) (3) of this award term and condition if he determines that:

(i)  the cost of domestic iron, steel, and/or manufactured goods would be unreasonable.  The cost of domestic iron, steel, and/or manufactured goods used in the project is unreasonable when the cumulative cost of such material will increase the overall cost of the project by more than 25 percent;

(ii)  the iron, steel, and/or manufactured goods is not produced,

or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality; or

(iii)  the application of the restriction of section 1605 of the Recovery Act would be inconsistent with the public interest.

(c)  Request for determination of inapplicability of section 1605 of the Recovery Act or the Buy American Act.

(1)(i)  Any recipient requesting to use foreign iron, steel, and/or manufactured goods in accordance with paragraph (b) (4) of this term and condition shall include adequate information for VA’s evaluation of the request, including:

        (A)  a description of the foreign and domestic iron, steel,

        and/or manufactured goods;

        (B)  unit of measure;

        (C)  quantity;

        (D)  cost;

        (E)  time of delivery or availability;

        (F)  location of the project;

        (G)  name and address of the proposed supplier; and

(H)  a detailed justification of the reason for use of foreign iron, steel, and/or        manufactured goods cited in accordance with paragraph (b) (4) of this term and condition.

(ii)  A request based on unreasonable cost shall include a reasonable survey of the market and a completed cost comparison table in the format in paragraph (d) of this term and condition.

(iii)  The cost of iron, steel, or manufactured goods shall include all delivery costs to the construction site and any applicable duty.

(iv)  Any recipient request for a determination submitted after Recovery Act funds have been obligated for a project for construction, alteration, maintenance, or repair shall explain why the recipient could not reasonably foresee the need for such determination and could not have requested the determination before the funds were obligated.  If the recipient does not submit a satisfactory explanation, the Secretary of Veterans Affairs need not make a determination.

(2)  If the Secretary determines after funds have been obligated for a project for construction, alteration, maintenance, or repair that an exception to section 1605 of the Recovery Act applies, the Secretary will amend the award to allow use of the foreign iron, steel, and/or relevant manufactured goods. When the basis for the exception is non-availability or public interest, the amended award shall reflect adjustment of the award amount, redistribution of budgeted funds, and/or other appropriate actions taken to cover costs associated with acquiring or using the foreign iron, steel, and/or relevant manufactured goods.  When the basis for the exception is the unreasonable cost of the domestic iron, steel, or manufactured goods, the Secretary shall adjust the award amount or redistribute budgeted funds, as appropriate, by at least the differential established

in 2 CFR 176.110(a).

(3)  Unless VA determines that an exception to the section 1605 of the Recovery Act applies, use of foreign iron, steel, and/or manufactured goods other than designated country iron, steel, and/or manufactured goods is noncompliant with the applicable Act.

(d) Data.  To permit evaluation of requests under paragraph (b) of this term and condition based on unreasonable cost, the applicant shall include the following information and any applicable supporting data based on the survey of suppliers:

   FOREIGN AND DOMESTIC ITEMS|             |          |              

                  COST COMPARISON      |             |          |              

             --------------------------+-------------+----------+------------- 

                    Description        |   Unit of   | Quantity |    Cost      

                                       |   Measure   |          | (Dollars)*   

             --------------------------+-------------+----------+------------- 

               Item 1:                 |             |          |              

             --------------------------+-------------+----------+------------- 

               Foreign steel, iron, or |   _______   | _______  |   _______    

               manufactured good       |             |          |              

             --------------------------+-------------+----------+------------- 

               Domestic steel, iron, or|   _______   | _______  |   _______    

               manufactured good       |             |          |              

             --------------------------+-------------+----------+------------- 

               Item 2:                 |   _______   | _______  |   _______    

             --------------------------+-------------+----------+------------- 

               Foreign steel, iron, or |   _______   | _______  |   _______    

               manufactured good       |             |          |              

             --------------------------+-------------+----------+------------- 

               Domestic steel, iron, or|             |          |              

               manufactured good       |             |          |              

             --------------------------+-------------+----------+------------- 

             [ﾅ List name, address,     |             |          |              

             telephone number, email   |             |          |              

             address, and contact for |             |          |              

             suppliers surveyed. Attach|             |          |              

             copy of response; if oral,|             |          |              

             attach summary.]          |             |          |              

             [ﾅ Include other applicable|             |          |              

             supporting information.]  |             |          |              

             [ﾅ* Include all delivery |             |          |              

             costs to the construction |             |          |              

             site.]                    |             |          |              


(21)  Notice of Required Use of American Iron, Steel, and Manufactured Goods (covered under International Agreements)--Section 1605 of the American Recovery and Reinvestment Act of 2009. (2 CFR 176.170)


(a)  Definitions.  Designated country iron, steel, and/or manufactured goods, foreign iron, steel, and/or manufactured good, manufactured good, public building and public work, and steel, as used in this provision, are defined in 2 CFR 176.160(a).


(b)  Requests for determinations of inapplicability.  A prospective applicant requesting a determination regarding the inapplicability of section 1605 of the American Recovery and Reinvestment Act of 2009 (Public Law. 111-5) (Recovery Act) should submit the request to the Secretary of Veterans Affairs in time to allow a determination before submission of applications or proposals.  The prospective applicant shall include the information and applicable supporting data required by 2 CFR 176.160 (c) and (d) in the request.  If an applicant has not requested a determination regarding the inapplicability of section 1605 of the Recovery Act before submitting its application or proposal, or has not received a response to a previous request, the applicant shall include the information and supporting data in the application or proposal.


(c)  Evaluation of project proposals.  If VA determines that an exception based on unreasonable cost of domestic iron, steel, and/or manufactured goods applies, VA will evaluate a project requesting exception to the requirements of section 1605 of the Recovery Act by adding to the estimated total cost of the project 25 percent of the project cost if foreign iron, steel, or manufactured goods are used based on unreasonable cost of comparable domestic iron, steel, or manufactured goods.


(d)  Alternate project proposals.

(1)  When a project proposal includes foreign iron, steel, and/or manufactured goods, other than designated country iron, steel, and/or manufactured goods, that are not listed by the Federal Government in this Buy American notice in the request for applications or proposals, the applicant may submit an alternate proposal based on use of equivalent domestic or designated country iron, steel, and/or manufactured goods. 

(2)  If an alternate proposal is submitted, the applicant shall submit a separate cost comparison table prepared in accordance with paragraphs 2 CFR 176.160(c) and (d) for the proposal that is based on the use of any foreign iron, steel, and/or manufactured goods for which VA has not yet determined an exception applies. 

(3)  If VA determines that a particular exception requested in accordance with 2 CFR 176.160(b) does not apply, VA will evaluate only those proposals based on use of the equivalent domestic or designated country iron, steel, and/or manufactured goods, and the applicant shall be required to furnish such domestic or designated country items.

(22)  Wage Rate Requirements under Section 1606 of the American Recovery and

Reinvestment Act of 2009 (2 CFR 176.190)

(a)  Section 1606 of the Recovery Act requires that all laborers and mechanic employed by contractors and subcontractors on projects funded directly by or assisted in whole or in part by and through the Federal Government pursuant to the Recovery Act shall be paid wages at rates not less than those prevailing on projects of a character similar in the locality as determined by the Secretary of Labor in accordance with subchapter IV of chapter 31 of title 40, United States Code.

Pursuant to Reorganization Plan No. 14 and the Copeland Act, 40 U.S.C.

3145, the Department of Labor has issued regulations at 29 CFR Parts 1,

3 and 5 to implement the Davis-Bacon and related Acts. Regulations in

29 CFR 5.5 instruct agencies concerning application of the standard Davis-Bacon contract clauses set forth in that section.  Federal agencies providing grants, cooperative agreements, and loans under the Recovery Act shall ensure that the standard Davis-Bacon contract clauses found in 29 CFR 5.5(a) are incorporated in any resultant covered contracts that are in excess of $2,000 for construction, alteration or repair (including painting and decorating).

(b) For additional guidance on the wage rate requirements of section 1606,

contact your awarding agency. Recipients of grants, cooperative agreements and loans should direct their initial inquiries concerning the application of Davis-Bacon requirements to a particular federally assisted project to the Federal agency funding the project.  The Secretary of Labor retains final coverage authority under Reorganization Plan Number 14.

 (23)  Recovery Act Transactions listed in Schedule of Expenditures of Federal Awards.  (2 CFR 176.210)

(a)  To maximize the transparency and accountability of funds authorized

under the American Recovery and Reinvestment Act of 2009 (Public Law

111-5)(Recovery Act) as required by Congress and in accordance with 2

CFR 215, subpart ___. 21 “Uniform Administrative Requirements for Grants

and Agreements” and OMB A-102 Common Rules provisions, recipients agree

to maintain records that identify adequately the source and application

of Recovery Act funds.

(b)  For recipients covered by the Single Audit Act Amendments of 1996

and OMB Circular A-133, “Audits of States, Local Governments, and Non-Profit Organizations,” recipients agree to separately identify the expenditures for Federal awards under the Recovery Act on the Schedule of Expenditures of Federal Awards (SEFA) and the Data Collection Form (SF-SAC) required by OMB Circular A-133.  This shall be accomplished by identifying expenditures for Federal awards made under Recovery Act separately on the SEFA, and as separate rows under Item 9 of Part III on the SF-SAC by CFDA number, and inclusion of the prefix “ARRA-” in identifying the name of the Federal program on the SEFA and as the first characters in Item 9d of Part III on the SF-SAC.

(24)  Inspector General Reviews

In addition to the access to records provisions of 2 CFR 215.53 and in accordance with the provisions of section 1515 of the Recovery Act, recipient agrees to allow any appropriate representative of the Office of Inspector General to (1) examine any records of the recipient, any of its procurement contractors and subcontractors or subgrantees, or any State or local agency administering such contract, that pertain to, and involve transactions relating to, the procurement contract, subcontract,

grant or subgrant; and (2) interview any officer or employee of the recipient, subcontractor, grantee, subgrantee, or agency regarding such transactions.

The Grantee is advised that providing false, fictitious or misleading information with respect to the receipt and disbursement of these grant funds may result in criminal, civil or administrative fines and/or penalties.

Recipient should be aware that the findings of any review, along with

any audits, conducted by an inspector general of a Federal department or executive Agency and concerning funds awarded under the Recovery Act shall be posted on the inspector general’s website and linked to www.recovery.gov, except that information that is protected from disclosure under sections 552 and 552a of title 5, United States Code may be redacted from the posted version.

(25) Civil Rights Laws (Based on OMB guidance in M-09-15 (April 2009)) 

Recipients and subrecipients of Recovery Act funds or other Federal financial assistance must comply with Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, Title IX of the Education Amendments of 1972, and the Age Discrimination Act of 1975.  Other civil rights laws may impose additional requirements on recipients and subrecipients.  These laws include, but are not limited to, Title VII of the Civil Rights Act of 1964 (prohibiting race, color, national origin, religion, and sex discrimination in employment), the Americans with Disabilities Act (prohibiting disability discrimination in employment and in services provided by State and local governments, businesses, and non-profit agencies), and the Fair Housing Act (prohibiting race, color, national origin, age, family status, and disability discrimination in housing), the Fair Credit Reporting Act, the Equal Educational Opportunities Act, the Age Discrimination in Employment Act, and the Uniform Relocation Act, as well as any other applicable civil rights laws.   

(26)  False Claims (Based OMB guidance in M-09-15 (April 2009) on page 51)

The grantee must promptly refer to VA’s Inspector General any credible evidence that a principal, employee, agent, contractor, subcontractor, or other person has submitted a false claim under the False Claims Act or has committed a criminal or civil violation of laws pertaining to fraud, conflict of interest, bribery, gratuity, or similar misconduct involving funds provided under this grant.

(27) Protecting State and Local Government and Contractor Whistleblowers under Section 1553 of the Recovery Act 

This provision contains the Recovery Act’s statutory provisions prohibiting non-Federal employers receiving covered funds from taking actions against employees in reprisal for whistle blowing.  Please note, that, pursuant to section (e), any employer receiving covered funds must post notice of the rights and remedies outlined in this award term.

(a)
PROHIBITION OF REPRISALS.—An employee of any non-Federal employer receiving covered funds may not be discharged, demoted, or otherwise discriminated against as a reprisal for disclosing , including a disclosure made in the ordinary course of an employee’s duties, to the Board, an inspector general, the Comptroller General, a member of Congress, a State or Federal regulatory or law enforcement agency, a person with supervisory authority over the employee (or such other person working for the employer who has the authority to investigate, discover, or terminate misconduct), a court or grand jury, the head of a Federal agency, or their representatives, information that the employee reasonably believes is evidence of—

(1)
gross mismanagement of an agency contract or grant relating to covered funds;

(2)
a gross waste of covered funds;

(3)
a substantial and specific danger to public health or safety related to the implementation or use of covered funds;

(4)
an abuse of authority related to the implementation or use of covered funds; or

(5)
a violation of law, rule, or regulation related to an agency contract (including the competition for or negotiation of a contract) or grant, awarded or issued relating to covered funds.

(b)  INVESTIGATION OF COMPLAINTS.—

     (1)
IN GENERAL.—A person who believes that the person has been subjected to a reprisal prohibited by subsection (a) may submit a complaint regarding the reprisal to the appropriate inspector general.  Except as provided under paragraph (3), unless the inspector general determines that the complaint is frivolous, does not relate to covered funds, or another Federal or State judicial or administrative proceeding has previously been invoked to resolve such complaint, the inspector general shall investigate the complaint and, upon completion of such investigation, submit a report of the findings of the investigation to the person, the person’s employer, the head of the appropriate agency, and the Board.

(2)
TIME LIMITATIONS FOR ACTIONS.—

(A)
IN GENERAL.—Except as provided under subparagraph (B), the inspector general shall, not later than 180 days after receiving a complaint under paragraph (1)—

(i)
 make a determination that the complaint is frivolous, does not relate to covered funds, or another Federal or State judicial or administrative proceeding has previously been invoked to resolve such complaint; or (ii) submit a report under paragraph (1).

(B)
EXTENSIONS.—

(i)
VOLUNTARY EXTENSION AGREED TO BETWEEN INSPECTOR GENERAL AND COMPLAINANT.—If the inspector general is unable to complete an investigation under this section in time to submit a report within the 180-day period specified under subparagraph (A) and the person submitting the complaint agrees to an extension of time, the inspector general shall submit a report under paragraph (1) within such additional period of time as shall be agreed upon between the inspector general and the person submitting the complaint.

(ii)
EXTENSION GRANTED BY INSPECTOR GENERAL.—

If the inspector general is unable to complete an investigation under this section in time to submit a report within the 180-day period specified under subparagraph (A), the inspector general may extend the period for not more than 180 days without agreeing with the person submitting the complaint to such extension, provided that the inspector general provides a written explanation (subject to the authority to exclude information under paragraph (4)(C)) for the decision, which shall be provided to both the person submitting the complaint and the non-Federal employer.

(iii)
SEMI-ANNUAL REPORT ON EXTENSIONS.—The inspector general shall include in semi-annual reports to Congress a list of those investigations for which the inspector general received an extension.

(3)
DISCRETION NOT TO INVESTIGATE COMPLAINTS.—

(A)
IN GENERAL.—The inspector general may decide not to conduct or continue an investigation under this section upon providing to the person submitting the complaint and the non-Federal employer a written explanation (subject to the authority to exclude information under paragraph (4)(C)) for such decision.

(B)
ASSUMPTION OF RIGHTS TO CIVIL REMEDY.—Upon receipt of an explanation of a decision not to conduct or continue an investigation under subparagraph (A), the person submitting a complaint shall immediately assume the right to a civil remedy under subsection (c)(3) as if the 210-day period specified under such subsection has already passed.

(C)
SEMI-ANNUAL REPORT.—The inspector general shall include in semi-annual reports to Congress a list of those investigations the inspector general decided not to conduct or continue under this paragraph.

(4)
ACCESS TO INVESTIGATIVE FILE OF INSPECTOR GENERAL.—

(A)
IN GENERAL.—The person alleging a reprisal under this section shall have access to the investigation file of the appropriate inspector general in accordance with section 552a of title 5, United States Code (commonly referred to as the ‘‘Privacy Act’’).  The investigation of the inspector general shall be deemed closed for purposes of disclosure under such section when an employee files an appeal to an agency head or a court of competent jurisdiction.

(B)
CIVIL ACTION.—In the event the person alleging the reprisal brings suit under subsection (c)(3), the person alleging the reprisal and the non-Federal employer shall have access to the investigative file of the inspector general in accordance with the Privacy Act.

(C)
EXCEPTION.—The inspector general may exclude from disclosure:

(i)  information protected from disclosure by a provision of law; and (ii) any additional information the inspector general determines disclosure of which would impede a continuing investigation, provided that such information is disclosed once such disclosure would no longer impede such investigation, unless the inspector general determines that disclosure of law enforcement techniques, procedures, or information could reasonably be expected to risk circumvention of the law or disclose the identity of a confidential source.

(5)
PRIVACY OF INFORMATION.—An inspector general investigating an alleged reprisal under this section may not respond to any inquiry or disclose any information from or about any person alleging such reprisal, except in accordance with the provisions of section 552a of title 5, United States Code, or as required by any other applicable Federal law.

(c) 
REMEDY AND ENFORCEMENT AUTHORITY.—

(1) 
BURDEN OF PROOF.—

(A)
 DISCLOSURE AS CONTRIBUTING FACTOR IN REPRISAL.—

(i)
IN GENERAL.—A person alleging a reprisal under this section shall be deemed to have affirmatively established the occurrence of the reprisal if the person demonstrates that a disclosure described in subsection (a) was a contributing factor in the reprisal.

(ii)
USE OF CIRCUMSTANTIAL EVIDENCE.—A disclosure may be demonstrated as a contributing factor in a reprisal for purposes of this paragraph by circumstantial evidence, including:

(I)
evidence that the official undertaking the reprisal knew of the disclosure; or

(II)
evidence that the reprisal occurred within a period of time after the disclosure such that a reasonable person could conclude that the disclosure was a contributing factor in the reprisal.

(B)
OPPORTUNITY FOR REBUTTAL.—The Secretary may not find the occurrence of a reprisal with respect to a reprisal that is affirmatively established under subparagraph (A) if the non-Federal employer demonstrates by clear and convincing evidence that the non- Federal employer would have taken the action constituting the reprisal in the absence of the disclosure.

(2)
AGENCY ACTION.—Not later than 30 days after receiving an inspector general report under subsection (b), the Secretary of Veterans Affairs shall determine whether there is sufficient basis to conclude that the non-Federal employer has subjected the complainant to a reprisal prohibited by subsection (a) and shall either issue an order denying relief in whole or in part or shall take 1 or more of the following actions:

(A)
Order the employer to take affirmative action to abate the reprisal.

(B)
Order the employer to reinstate the person to the position that the person held before the reprisal, together with the compensation (including back pay), compensatory damages, employment benefits, and other terms and conditions of employment that would apply to the person in that position if the reprisal had not been taken.

(C)
Order the employer to pay the complainant an amount equal to the aggregate amount of all costs and expenses (including attorneys’ fees and expert witnesses’ fees) that were reasonably incurred by the complainant for, or in connection with, bringing the complaint regarding the reprisal, as determined by the head of the agency or a court of competent jurisdiction.

(3)
CIVIL ACTION.—If the Secretary of Veterans Affairs issues an order denying relief in whole or in part under paragraph (1), has not issued an order within 210 days after the submission of a complaint under subsection (b), or in the case of an extension of time under subsection (b)(2)(B)(i), within 30 days after the expiration of the extension of time, or decides under subsection (b)(3) not to investigate or to discontinue an investigation, and there is no showing that such delay or decision is due to the bad faith of the complainant, the complainant shall be deemed to have exhausted all administrative remedies with respect to the complaint, and the complainant may bring a de novo action at law or equity against the employer to seek compensatory damages and other relief available under this section in the appropriate district court of the United States, which shall have jurisdiction over such an action without regard to the amount in controversy.  Such an action shall, at the request of either party to the action, be tried by the court with a jury.

(4)
JUDICIAL ENFORCEMENT OF ORDER.—Whenever a person fails to comply with an order issued under paragraph (2), the Secretary of Veterans Affairs shall file an action for enforcement of such order in the United States district court for a district in which the reprisal was found to have occurred.  In any action brought under this paragraph, the court may grant appropriate relief, including injunctive relief, compensatory and exemplary damages, and attorneys’ fees and costs.

(5)
JUDICIAL REVIEW.—Any person adversely affected or aggrieved by an order issued under paragraph (2) may obtain review of the order’s conformance with this subsection, and any regulations issued to carry out this section, in the United States court of appeals for a circuit in which the reprisal is alleged in the order to have occurred.  No petition seeking such review may be filed more than 60 days after issuance of the order by Secretary of Veterans Affairs.  Review shall conform to chapter 7 of title 5, United States Code.

(d)
NONENFORCEABILITY OF CERTAIN PROVISIONS WAIVING RIGHTS AND REMEDIES OR REQUIRING ARBITRATION OF DISPUTES.—

(1)
WAIVER OF RIGHTS AND REMEDIES.—Except as provided under paragraph (3), the rights and remedies provided for in this section may not be waived by any agreement, policy, form, or condition of employment, including by any predispute arbitration agreement.

(2)
PREDISPUTE ARBITRATION AGREEMENTS.—Except as provided under paragraph (3), no predispute arbitration agreement shall be valid or enforceable if it requires arbitration of a dispute arising under this section.

(3)
EXCEPTION FOR COLLECTIVE BARGAINING AGREEMENTS.—

Notwithstanding paragraphs (1) and (2), an arbitration provision in a collective bargaining agreement shall be enforceable as to disputes arising under the collective bargaining agreement.

(e)
REQUIREMENT TO POST NOTICE OF RIGHTS AND REMEDIES.—

Any employer receiving covered funds shall post notice of the rights and remedies provided under this section.

(f)
RULES OF CONSTRUCTION.—

(1)
NO IMPLIED AUTHORITY TO RETALIATE FOR NON-PROTECTED

DISCLOSURES.—Nothing in this section may be construed to authorize the discharge of, demotion of, or discrimination against an employee for a disclosure other than a disclosure protected by subsection (a) or to modify or derogate from a right or remedy otherwise available to the employee.

(2)
RELATIONSHIP TO STATE LAWS.—Nothing in this section may be construed to preempt, preclude, or limit the protections provided for public or private employees under State whistleblower laws.

(g)
DEFINITIONS.—In this section:

(1)
ABUSE OF AUTHORITY.—The term ‘‘abuse of authority’’ means an arbitrary and capricious exercise of authority by a contracting official or employee that adversely affects the rights of any person, or that results in personal gain or advantage to the official or employee or to preferred other persons.

(2)
COVERED FUNDS.—The term ‘‘covered funds’’ means any contract, grant, or other payment received by any non-Federal employer if—

(A)
the Federal Government provides any portion of the money or property that is provided, requested, or demanded; and

(B)
at least some of the funds are appropriated or otherwise made available by this Act.

(3) EMPLOYEE.—The term ‘‘employee’’—

(A)
except as provided under subparagraph (B), means an individual performing services on behalf of an employer; and

(B)
does not include any Federal employee or member of the uniformed services (as that term is defined in section 101(a) (5) of title 10, United States Code).

(4)
NON-FEDERAL EMPLOYER.—The term ‘‘non-Federal employer’’—


(A)
means any employer—

(i)
with respect to covered funds—(I)
the contractor, subcontractor, grantee, or recipient, as the case may be, if the contractor subcontractor, grantee, or recipient is an employer; and (II) any professional membership organization, certification or other professional body, any agent or licensee of the Federal government, or any person acting directly or indirectly in the interest of an employer receiving covered funds; or

(ii) with respect to covered funds received by a State or local government, the State or local government receiving the funds and any contractor or subcontractor of the State or local government; and 

(B) does not mean any department, agency, or other entity of the Federal Government.

(5)
STATE OR LOCAL GOVERNMENT.—The term ‘‘State or local government’’ means—

(A)  the government of each of the several States, the District of Columbia, the Commonwealth of Puerto Rico, Guam, American Samoa, the Virgin Islands, the Commonwealth of the Northern Mariana Islands, or any other territory or possession of the United States; or (B) the government of any political subdivision of a government listed in subparagraph (A).

(6)
BOARD – The term “Board” means the Recovery Accountability and Transparency Board, which was established in section 1521 of the Recovery Act.

(28)  Recovery Act Section 1604 Regarding Limit on Funds

a.
Section 1604 of the Recovery Act specifies that: “None of the funds appropriated or otherwise made available in this Act may be used by any State or local government, or any private entity, for any casino or other gambling establishment, aquarium, zoo, golf course, or swimming pool.” 

b.
In accordance with this Recovery Act section, no awards may be made using Recovery Act funds to support any of these types of establishments and/or facilities. In addition, in the March 20, 2009 White House Memorandum, Subject: Ensuring Responsible Spending of Recovery Act Funds, President Obama noted that, to the extent permitted by law, agencies "shall not approve or otherwise support funding for projects that are similar to those described in section 1604.”  The Memorandum did not elaborate on the types of projects that might be "similar" to those listed in section 1604.  Thus, if an awardee plans to enter into a sub-award arrangement with an establishment and/or facility that may be similar to those projects listed in section 1604, the awardee must receive written approval from the VA Office of the General Counsel, prior to the expenditure of funds.  

(29)  Suspension and Debarment

Recipient shall fully comply with Subpart C of 2 CFR Part 180 and 2 CFR

Part 1532, entitled “Responsibilities of Participants Regarding Transactions (Doing Business with Other Persons).”  Recipient is responsible for ensuring that any lower tier covered transaction as described in Subpart B of 2 CFR Part 180 and 2 CFR Part 1532, entitled “Covered Transactions,” includes a term or condition requiring

compliance with Subpart C.  Recipient is responsible for further requiring the inclusion of a similar term or condition in any subsequent lower tier covered transactions.  recipient acknowledges that failing to disclose the information as required at 2 CFR 180.335 may result in the delay or negation of this assistance agreement, or pursuance of legal remedies, including suspension and debarment.

(30)  The Secretary of Veterans Affairs hereby approves the application.  After                                certifies its (construction, acquisition) costs as set forth in paragraph (5) above, the Secretary agrees to make partial payments of the grant to cover the costs certified.  VA payments will be limited to the unpaid obligated balance of the grant for actual incurred costs for this project.

(31)  If the __________ fails to comply with the reporting requirements or other award terms in this MOA, the Secretary of Veterans Affairs or other authorized agency action official will take the appropriate enforcement or termination action in accordance with 38 CFR Parts 43 and 59.  This grant is subject to the recapture provisions as stated in 38 CFR 59.110.

IN WITNESS WHEREOF the parties have hereunto affixed their signature on the dates indicated:

Authorized State Official, .                                      .
 

Date

Secretary of Veterans Affairs, Department of Veterans Affairs
Date
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