OPERATING AGREEMENT

OF



This Operating Agreement ("Agreement") is made and entered into as of the  _________day of _______________________, ________, by and between Affiliated Title Group, LLC, a Texas Limited Liability Company and _____________________________ (“AFG”) and _______________________________________________(" _____"), (together, the "Initial Members").

ARTICLE ONE
FORMATION

Section 1.01.  Formation.  The parties to this Agreement acknowledge and affirm the formation of this limited liability company, and execute and adopt this Agreement pursuant to the Texas Limited Liability Company Act., ______________.


Section 1.02.  Name.  The name of the limited liability company shall be __________________________________________, LLC(the "Company"), doing business as ________________________________________.


Section 1.03.  Purposes. The primary purpose of the Company is to act as a title insurance agency and to perform services incident thereto. The Company may engage in any and all other lawful activities as may be necessary, incidental or convenient to carrying out the business of the Company as contemplated by this Agreement.  The Company may also pursue any other lawful activity that is approved by the Members.


Section 1.04.  Place of Business.  The principal office of the Company will be located at _________________________________ or at such other place as the Members may designate. 


Section 1.05.  Duration.  The term of the Company commenced on _____________the date of Certification of the Articles of Organization by the Secretary of State of the State of Texas, and shall continue until ________________ unless sooner dissolved and terminated as provided in this Agreement.  

ARTICLE TWO
MEMBERSHIP

Section 2.01.  Member.  The term "Member" shall include the Initial Members and any other contributor of capital for a Membership Interest and any assignee, transferee, successor, legatee or disposee of all or any part of a Membership Interest, who is admitted to the Company as a Member pursuant to Article 2.02.


Section 2.02.
Admission of New Members.  Additional Membership Interests may be issued and additional Members may be admitted to the Company only by unanimous agreement of the Members.  The terms applicable to the admission of new Members will be as agreed by all Members at that time.


Section 2.03.  Member Compensation.  Members may be compensated for personal services, sales, leases, rentals and other business relationships provided to or on behalf of the Company, but only to the extent that such services, sales, leases, rentals and other business relationships were rendered pursuant to a written contract with the Company and approved by 100% of the Membership Interests.


Section 2.04.  Member Meetings.  The Members will meet for the transaction of Company business at such places and times as are mutually convenient to them.  


Section 2.05.  Action Without Meeting.  Nothing in this Agreement will be construed as limiting the ability of the Members to transact Company business by unanimous written consent without a formal meeting.  


Section 2.06.  Power in Members.  The Members have, in the aggregate, the full and exclusive power on the Company's behalf, in its name, to manage, control, administer and operate its business and affairs and to do or cause to be done anything they deem necessary or appropriate for the Company's business, including (but not limited to) the power and authority to:  (1) sell real or personal property to any person, giving any warranties or assurances deemed appropriate; (2) buy, lease, or otherwise acquire real or personal property to carry on and conduct the Company's business; (3) borrow money for the Company's business; (4) issue promissory notes and other debt instruments (negotiable or nonnegotiable), in any amounts and secured by any encumbrance on all or any part of the Company's assets; (5) assign any debts owing to the Company; (6) engage in any other means of financing; (7) enter into any agreement for sharing of profits and joint venture with any person or entity engaging in any business or venture in which this Company may engage; (8) manage, administer, conserve, improve, develop, operate, lease, utilize, and defend the Company's assets, directly or through third parties; (9) execute any type of agreement or instrument in connection with any other Company power; (10) employ all types of agents and employees (including lawyers and accountants) as may seem proper; (11) buy or otherwise obtain the use of any type of equipment or other property that may be convenient or advisable in connection with any Company business; (12) incur any reasonable expense for travel, telephone, telegraph, insurance, taxes, and such other things, in carrying on the Company's business; (13) sue and be sued, complain and defend in the Company's name and on its behalf; and (14) quitclaim, release or abandon any Company assets with or without consideration.


Section 2.07.
Unanimous Consent of Members Required.  Except as specifically provided in this Agreement to the contrary, all Company decisions requiring the consent of the Members shall require an affirmative vote of 100% of the Membership Interests.


Section 2.08.
Deadlock.  If a deadlock occurs in voting between the Members, and if that deadlock cannot be broken by mutual agreement within a period of 60 days, then the Members will proceed to dissolve the Company.  This provision is intended to avoid the delay and expense of a court proceeding should a deadlock occur.  


Section 2.09.  Other Ventures. The Members, and/or their shareholders may be involved in other business ventures, independently or with others, and neither the Company nor any of the Members shall have any rights by virtue of this Agreement in the independent ventures or the income or profits derived from them.

ARTICLE THREE
CONTRIBUTIONS AND DISTRIBUTIONS

Section 3.01.
Capital Contributions.  The initial capital contribution to the Company by each Member is set forth on attached Schedule A which is incorporated in this Agreement by this reference.  Additional capital contributions shall only be made as agreed upon by all the Members at that time.


Section 3.02.  Membership Interest.  The percentage interest of each Initial Member in the Company ("Membership Interest" or "Interest") is set forth on Schedule B.


Section 3.03.
Interest on Capital Contributions.  No Member shall be entitled to interest on its capital contribution.


Section 3.04.
Loans Not To Be Treated As Capital Contributions.  Loans or advances by any Member to the Company shall not be considered Capital Contributions and shall not increase the Capital Account balance of the lending or advancing Member.  


Section 3.05.  No Obligation to Contribute.  No Member shall be required under any circumstances to contribute or lend any money or property to the Company.  


Section 3.06.  Allocation of Income and Losses.  The net income and net losses of the Company shall be divided among and borne by the Members in accordance with the percentages listed on schedule C.  Notwithstanding anything herein to the contrary, in the event that the principles of Section 704(c) of the Internal Revenue Code of 1986, as amended, and the Income Tax Regulations promulgated thereunder, require allocations of taxable income or loss of the Company in a manner different than that set forth above, the provisions of Section 704(c) and the regulations thereunder shall control such allocations among the Members.


Section 3.07.
Cash Flow.  The Company shall annually (or more frequently) distribute all of its Net Cash Flow to the Members in proportion to their Interests on Schedule C.  "Net Cash Flow" is the Company's taxable income (excluding any Section 704(c) allocations), increased by:  (1) any depreciation or depletion deductions taken into account in computing taxable income, and (2) any nontaxable income or receipts (other than capital contributions and the proceeds of any Company borrowings); and reduced by (1) any principal payments on any Company debts, (2) expenditures to acquire or improve Company assets, and (3) a reserve for the reasonable needs of the Company as determined by the Manager.  All other distributions of the Member's capital shall only be in such amounts and at such times as are agreed upon by all Members.  No Member shall be entitled to withdraw any part of its Capital Contribution or its Capital Account or to receive any distribution from the Company, and there shall be no obligation to return to any Member or withdrawn Member any part of such Member's Capital Contributions for so long as the Company continues in existence, except as specifically provided in this Agreement.


Section 3.08.
Capital Accounts.  Capital accounts will be maintained in accordance with Section 704 of the Internal Revenue Code of 1986, as amended, and the Income Tax Regulations promulgated thereunder.  It is the intent of the Members to comply with the purposes of these laws.  Property contributions will be reflected in these accounts on the basis of fair market value at the time of contribution, even though the tax basis to the Company may be different.

ARTICLE FOUR
TAX MATTERS

Section 4.01.
Tax Year and Accounting Matters.  It is the intent of the Members that this Company be treated as a general partnership solely for federal tax purposes.  The taxable year of the Company shall end on December 31.  The Company books and records shall be maintained on the cash basis of accounting, applied on an annual basis, by the certified public accountant regularly employed by the Company at that time (the "Company Accountant").  The Company Accountant is authorized to use good judgment in making determinations with respect to the treatment of particular items which are not clearly covered here to which would result in a violation of federal or state income tax laws as they exist from time to time.


Section 4.02.
Tax Matters Member.  TCA shall be the "Tax Matters Member" for federal income tax purposes and, as such, shall represent the Company in dealing with the Internal Revenue Service or other state or federal tax authorities, and shall be the Member to whom all official government tax notices shall be sent.

ARTICLE FIVE
MANAGEMENT

Section 5.01.
Management by Manager.  The Members hereby unanimously agree that the responsibility for managing the business and affairs of the Company shall be delegated to a "Manager" or "Managers" pursuant to Texas Code __________________.  The Manager(s) will conduct the Company's business on a day-to-day basis, and be responsible for supervising its daily operations.  Decisions made by the Manager(s), whether or not taken with the prior approval of the other Members, are binding on the Company and the other Members, except that the Manager(s) will require the prior unanimous approval of the Members to:  (1) borrow or lend more than $_ (outstanding balance) of Company funds; (2) encumber Company assets by more than $__500.00_______3) assign, transfer, pledge, or compromise any debts due to the Company, except on full payment and except for debts under $5,000.00 or (4) take any action which may require the Company to pay more than $500.00  Nothing contained herein shall limit the Manager(s) from making monthly remittances to Underwriters for its share of the title premiums generated by the Company.  The Manager(s) shall provide a monthly written report to the Members which details the financial activities of the Company as well as significant management decisions involving personnel, marketing, and capital expenditures (the "Activity Reports").  Unless otherwise agreed by a majority of the Membership Interests in the Company, the Activity Reports shall be prepared and provided monthly for each of the first twelve months of the Company's operation.


Section 5.02.
Election and Removal of Manager(s).  The Manager(s) will be elected for a term of one (1) year by the vote of a majority of the Membership Interests.  Absent the vote of 100% of the Membership Interests, the Manager(s) will continue to serve until replaced, or unless sooner removed (I) by the vote of a majority of the Membership Interests (ii) by operation of law, (iii) by order or decree of any court of competent jurisdiction, (iv) by voluntary resignation, or (v) upon the death, incompetency, or bankruptcy of the Manager.  No person may be elected a Manager unless such person is a Texas resident and at least twenty-five (25) years of age.  The Members hereby unanimously consent to the election of TCA as the initial Manager of the Company (the “Initial Managers”).  Except as otherwise provided, either Initial Manager is authorized to act on behalf of the Company without consulting with or seeking the advice of the other Initial Manager.


Section 5.03.
Third Party Reliance.  Third parties dealing with the Company shall be entitled to rely conclusively upon the power and authority of the Manager(s) as set forth herein.  Except as otherwise provided, the Manager(s) shall have no duty or obligation to consult with or seek the advice of the Members.  The Company will establish a bank checking account or accounts, with such signature authorization as the Manager(s) so designate(s).


Section 5.04.
Limitation of Liability.  The Members acknowledge and agree that the liability of any Member or Manager to the Company or to any of the other Members shall be eliminated, to the maximum extent possible, pursuant to Texas Code____________, as amended.  

ARTICLE SIX
TRANSFER OF MEMBERSHIP INTEREST

Section 6.01.  No Transfer or Assignment.  No Member shall, directly or indirectly, transfer, sell, give, encumber, assign, pledge, or otherwise deal with or dispose of all or any part of its Membership Interest now owned or subsequently acquired, other than as provided for in this Agreement.  Any transfer in violation of and without full compliance with this Agreement shall be void and without legal effect.


Section 6.02.  Permitted Transfers.  Notwithstanding the above, any Member may transfer all or any portion of its Membership Interest at any time to any of the following, hereinafter referred to as "Permitted Transferees":



1.
other Members;



2.
the Member's spouse;

3.
the Member's children or other descendants;




4.
a Member's estate;



5.
a trustee who holds such Membership Interest in trust for the exclusive benefit of any one or more of the Members, their spouses, children or other descendants;



6.
any transferee(s) approved by the written, unanimous consent of all remaining Members;

7.
a wholly-owned entity of a Member into which all or a portion of such Member's Membership Interest is transferred;



8.
a purchaser or assignee of all or substantially all of the assets of___________ who will continue to operate the business as a going concern; or



9.
a purchaser or assignee of all the capital stock or substantially all of the assets of __________________who will continue to operate the business as a going concern.


Section 6.03.  Right of Transferee.  Any transfer of a Membership Interest set forth in Section 6.02 shall be effective only to give the transferee the right to receive the share of tax allocations and distributions to which the Transferring Member would otherwise be entitled.  No transferee shall have the right to become a substituted Member unless all of the other Members, in the exercise of their sole and absolute discretion, unanimously consent thereto in writing and the transferee agrees to be bound by all the terms and conditions of this Agreement as then in effect.  Unless and until a transferee is admitted as a substituted Member, the transferee shall have no right to exercise any of the powers, rights, and privileges of a Member hereunder.  


Section 6.04.  Rights of Transferring Member.  A Member who has assigned its Membership Interest shall cease to be a Member upon assignment of the Member's entire Membership Interest and thereafter shall have no further powers, rights, and privileges as a Member hereunder.

ARTICLE SEVEN
WITHDRAWAL

Section 7.01.
Withdrawal by Members.  A Member shall be deemed to have withdrawn from the Company and offered all of such Member's Interest in the Company to the Company and Remaining Members, as provided below, on the date of the occurrence of any of the following events:



a.
The voluntary withdrawal of the Member;



b.
The death or dissolution of the Member, unless the deceased Member's Interest is transferred by will, or otherwise, to a Permitted Transferee as provided herein.  The personal representative of the estate of the deceased Member shall deliver written notice of the Member's death to the Company and each of the other Members ("Remaining Members”); or



c.
The bankruptcy (voluntary or involuntary) as adjudicated by a court, appointment of receiver, or assignment for the benefit of the creditors of the Member.  The Member shall deliver written notice of such event to the Company and the Remaining Members.


Notice of all the above events must be given within thirty (30) days after the event triggering such withdrawal.  If notice is not made within such thirty (30) day period, the Company and Remaining Members may, but shall not be required to, treat such notice as having been made on the 30th day and proceed with their rights to purchase as provided below.  Failure to exercise such right shall not be deemed a waiver of such right until actual notice is delivered and the respective option periods have expired.  No interest shall accrue on the purchase price for such Interest until the actual Closing Date.

ARTICLE EIGHT
DISSOLUTION/TERMINATION

Section 8.01.  Event of Dissolution/Termination.  The Company will be dissolved upon the earlier of its term as set forth in Section 1.05 or the occurrence of any of the following:


1.
The agreement of all the Members;


2.
The sale, transfer or assignment of substantially all of the assets of the Company;


3.
The adjudication of the Company as insolvent within the meaning of insolvency in either bankruptcy or equity proceedings, or the filing of an involuntary petition in bankruptcy against the Company of a petition for reorganization under the Federal Bankruptcy Code or any state statute (which is not dismissed within ninety (90) days), or a general assignment by the Company for the benefit of creditors, or the voluntary claim (by the Company) that it is insolvent under any provisions of the Bankruptcy Code (or any state insolvency statutes), or the appointment for the Company of a temporary or permanent receiver, trustee, custodian, sequestrator, and such receiver, trustee, custodian, or sequestrator is not dismissed within ninety (90) days; 


4.
Upon the voluntary withdrawal, dissolution or bankruptcy of a Member unless, within ninety (90) days of such event, the entire Member's Interest is purchased by the Company or the Remaining Members and the Remaining Members unanimously agree to continue the Company, in which event the Company shall not be dissolved and the Company and the business of the Company shall be continued.  If one or more of the Remaining Members elect to continue the business of the Company, the purchase price for the Transferring Member's interest in the Company shall be the amount as hereinafter provided in paragraph 4(A).  The valuation of the interest of the Transferring Member shall be as of the date of the voluntary withdrawal, dissolution or bankruptcy of such Member.



A.
Unless a purchase price of the Transferring Member’s interest in the Company is agreed upon by the parties, the purchase price of the Transferring Member’s interest in the Company shall be its book value as determined by the following appraisal process: the Transferring Member and the Remaining Member(s) shall agree upon a qualified consultant to perform a valuation of the Transferring Member’s interest in the Company.  In the event that the Transferring Member and the Remaining Member(s) cannot agree on the selection of a consultant, each party shall select a consultant and these consultants will, in turn, select another consultant who will perform a valuation of the Transferring Member’s interest in the Company, which will be binding upon the parties.  



B.
The purchase price shall be in paid cash at closing.


5.
When so determined in accord with other specific provisions of this Agreement; or


6.
As otherwise required by Texas law.


Section 8.02.  Conclusion of Affairs.  In the event of the dissolution of the Company for any reason, the Manager(s) shall proceed promptly to wind up the affairs of and liquidate the Company.  Except as otherwise provided in this Agreement, the Members shall continue to share distributions and tax allocations during the period of liquidation in the same manner as before the dissolution.  The Manager(s) shall have reasonable discretion to determine the time, manner, and terms of any sale or sales of Company property pursuant to such liquidation having due regard to the general financial and economic conditions of the market, consistent with its fiduciary obligations to the Members.


Section 8.03.
Liquidating Distributions.  After providing for the payment of all debts and liabilities of the Company and all expenses of liquidation, and subject to the right of the Manager(s) to set up such reserves as it may deem reasonably necessary for any contingencies or unforeseen liabilities or obligations of the Company, the proceeds of the liquidation and any other assets of the Company shall be distributed to or for the benefit of the Members in accordance with this Agreement.  No Member shall have any right to demand or receive property other than cash upon dissolution and termination of the Company; however, the Manager(s) shall have the right to distribute assets in kind, valued at the then estimated fair market value of such assets, as a liquidating distribution to the Members.


Section 8.04.
Order of Priority and Liquidation.  If the Company is terminated, the Manager(s) will proceed with the liquidation of the Company as provided in the previous section and the proceeds from the liquidation will be applied as follows:



1.
First, to the payment of debts and liabilities of the Company, other than loans and advances that may have been made by the Members to the Company, and the expenses of liquidation;



2.
Next, the proceeds will be applied to the payment of any loans or advances that may have been made by any Member to the Company, but if the amount available for repayment is insufficient, then on a pro rata basis;



3.
Any balance remaining will be distributed to the Members, pro rata in accordance with their respective Membership Interests.


Section 8.05.  Termination.  Within a reasonable time following the completion of the liquidation of the Company, the Manager(s) (with the help of the Company Accountant) shall supply to each of the Members a statement which shall set forth the assets and the liabilities of the Company as of the date of complete liquidation and each Member's portion of the distributions pursuant to this Agreement.  Upon completion of the liquidation of the Company and the distribution of all the Company's assets, the Company shall terminate, and the Manager(s) shall have the authority to execute and record a Certificate of Cancellation of the Company as well as any and all other documents required to effectuate the dissolution and termination of the Company.

ARTICLE NINE
ADMINISTRATION

Section 9.01.  Books and Records.  At all times during the term of the Company, the Members shall keep, or cause to be kept, full and faithful books of account, records and supporting documents, which shall reflect, completely, accurately and in reasonable detail, each transaction of the Company (including, without limitation, transactions with the Members).  The books of account, records, and all documents and other writings of the Company shall be kept and maintained at the principal office of the Company.  Each Member or its designated representative shall, upon reasonable notice to the Members, have access to such financial books, records, and documents during reasonable business hours and may inspect and make copies of any of them at its own expense.  The Members shall cause the Company to keep at its principal office the following:



1.
Current list of the full name and last known business address of each Member, in alphabetical order;



2.
A copy of the Articles of Organization and the Certificate of Organization, and all Articles of Amendment and Certificates of Amendment thereto;



3.
Copies of the Company's federal, state, and local income tax returns and reports, if any, for the three most recent years; and



4.
Copies of the Operating Agreement, as amended, and of any financial statements of the Company for the three most recent years.


Section 9.02.
Notices.  For purposes of this Agreement, notices, offers, and acceptances must be in writing and will be deemed to be served and received at the time mailed by United States registered or certified mail to the last known address of the party involved or when delivered in person.

ARTICLE TEN

MISCELLANEOUS

Section 10.01.  Entire Agreement.  This Agreement contains the entire understanding between the Members and supersedes any prior written or oral agreements between them respecting the subject matter within.  There are no representations, agreements, arrangements or understandings, oral or written, between and among the Members relating to the subject matter of this Agreement, which are not fully expressed herein.


Section 10.02.
Amendment.  This Agreement may only be modified or amended by a written instrument.  Except as otherwise required by law, such amendment may only be made in accordance with the unanimous approval of the Members.  The parties further agree to execute any amendment to this Agreement as may be considered necessary by legal counsel to the Company in order for it to be treated as a partnership for federal and state income tax purposes.


Section 10.03.  Binding Effect.  This Agreement will inure to the benefit of and be binding upon the parties to this Agreement, their successors, heirs, personal representatives, and assigns.


Section 10.04.  Enforceability.  The waiver by any party to this Agreement of a breach of any provision of this Agreement will not operate or be construed as a waiver of any subsequent breach by any party.  


Section 10.05.  Severability.  The invalidity or unenforceability of any particular provision of this Agreement shall not affect the other provisions, and this Agreement shall be construed in all respects as if such invalid and unenforceable provision were omitted.


Section 10.06.  Interpretation.  Whenever the context may require, any noun or pronoun used herein shall include the corresponding masculine, feminine, or neuter forms.  The singular form of nouns, pronouns, and verbs shall include the plural and vice versa.


Section 10.07.  Obligation of Good Faith.  The Members agree to exercise good faith and reasonableness in the interpretation and implementation of the provisions of this Agreement.


Section 10.08.  Further Assurances.  Each Member hereby agrees that it shall hereafter execute and deliver such further instruments, provide all information, and take or forbear such further acts and things as may be reasonably required or useful to carry out the intent and purpose of this Agreement and as are not inconsistent with the terms hereof.


Section 10.09.
Governing Law.  This Agreement shall be construed and enforced in accordance with the laws of the State of Texas, without reference to its conflicts of laws rules.


Section 10.10.  Headings.  The headings, subheadings, and other captions in this Agreement are for convenience and reference only and shall not be used in interpreting, construing or enforcing any of the provisions of this Agreement.  


Section 10.11.  Execution in Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be an original but all of which together will constitute one instrument, binding upon all parties hereto, notwithstanding that all of such parties may not have executed the same counterpart.

WITNESS, the undersigned have executed this Agreement as of the day and year above written.







______________________________






By___________________________







Title:_________________________







______________________________






By____________________________







Title:_________________________

SCHEDULE A


Member




Initial Capital 








       
Contribution

Builder/Realtor




$15,000.00

    
Title Company Advisors



$10,000.00

· __________________________will provide a line of credit up to $25,000 by paying the payroll for the agency, and certain other expenses.

· The line of credit will be paid back first through profits. After the line of credit is paid off, then the profits will be split according to Schedule C.
SCHEDULE B

OWNERSHIP INTEREST


Builder/Realtor

 60%




Title Company Advisors
 40%

SCHEDULE C

Profit Percentage

Builder/Realtor
            60%

Title Company Advisors        40%
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