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[note:  this is a sample physician recruitment agreement.  it is provided solely for educational purposes and is not intended or appropriate for use as a legal document.  any such agreement would need to be reviewed and revised by knowledgeable persons to ensure it is appropriate for the particular circumstances and complies with applicable law.  providing this sample does not create an attorney client relationship between the author or holland & hart, llp and the reader.]

physician recruitment agreemenT
(PHYSICIAN JOINS PHYSICIAN PRACTICE)
This Physician Recruitment Agreement (“Agreement”) is effective _______________, 20___ (“Effective Date”), by and between _____________________(“Hospital”), ________________ (“Group”), and _____________________ ("Physician").

BACKGROUND AND PURPOSE

1.
Hospital operates an acute care hospital and affiliated clinics in ________________, Idaho, a rural community that has been designated as a Health Professional Shortage Area (“HPSA”).  The community served by Hospital (“the Community”) has a strong need for physicians practicing in the specialty of [SPECIALTY].
2.
Group is a physician group providing medical care in the Community.  Group seeks to employ or contract with a physician practicing in [SPECIALTY] to assist Group in providing needed medical services in the Community.
3.
Physician is qualified, or by the Commencement Date will be qualified, by licensure, education and training to provide [SPECIALTY] (“Physician’s Specialty”) services in the Community.  Physician is willing to relocate to the Community, join Group, and, through Group, establish a fulltime practice in Physician’s Specialty in the Community under the terms and conditions of this Agreement.  
4.
Hospital seeks to recruit Physician to become a member of its medical staff and to establish a fulltime medical practice in Physician’s Specialty in the Community by providing recruitment assistance to Physician as provided in this Agreement.

AGREEMENT

To accomplish the purposes set forth above and in consideration of the terms and conditions set forth in this Agreement, the Parties agree as follows:
1.
Nature of Relationship.  This Agreement does not and shall not be construed to establish an employment, joint venture, partnership, agency, or similar relationship between Hospital and Physician or Group.  The parties agree that the sole purpose of this Agreement is to recruit Physician to provide needed medical services to the Community.  Physician shall determine the method and manner of conducting her/his practice of medicine.  Neither Physician nor Group shall have authority to bind Hospital to any liability or obligation, and Hospital shall not be liable for the acts or omissions of either Physician or Group.

2.
Physician and Group Obligations.

2.1
Relocation.  Physician agrees to relocate to the Community, join Group, and establish a fulltime medical practice in Physician’s Specialty in the Community on or before ________________, 20__.  The date that Physician actually joins Group and commences his/her fulltime medical practice in the Community shall be considered the “Commencement Date.” 
2.2
Practice.  Physician agrees to continuously maintain a fulltime medical practice (the “Practice”) in the Community for a period of three (3) years from the Commencement Date (“Service Period”).  For purposes of this Agreement, the “Practice” shall mean (i) providing direct patient care services in Physician’s Specialty an average of at least thirty-two (32) hours per week for forty-eight (48) weeks per year; and (ii) if requested by Hospital, participating on an equitable basis on Hospital’s on-call schedule for Physician’s Specialty.  The failure to maintain the Practice during the Service Period shall constitute a material breach of this Agreement.

2.3
Qualifications.  As a condition precedent to Hospital’s obligations under this Agreement, Physician shall comply with the following qualifications (“Qualifications”) at all times during the term of this Agreement:
(a)
Maintain all licenses, registrations or certifications reasonably necessary to enable Physician to provide Physician’s services and maintain the Practice, including but not limited to an unrestricted license to practice medicine in Idaho, an unrestricted Idaho Board of Pharmacy registration, an unrestricted DEA registration, and/or other authorizations necessary to maintain the Practice.

(b)
Maintain active medical staff membership at Hospital with all clinical privileges necessary to allow Physician to practice Physician’s Specialty at Hospital without restriction.  Physician’s medical staff membership and privileges shall be determined according to Hospital’s normal credentialing process, and nothing in this Agreement shall entitle Physician to such medical staff membership or privileges.  Nothing in this Agreement shall prevent Physician from establishing medical staff privileges at any other hospital(s) or referring business to any other entities.
(c)
Unless waived in writing by Hospital, be board certified in Physician’s Specialty.
(d)
Participate in Medicare, Medicaid, and other government or private payer programs reasonably required by Hospital to ensure access to medical services by persons in the Community. 

(e)
Maintain professional liability insurance for Physician’s services provided under this Agreement in an amount not less than One Million Dollars ($1,000,000) per occurrence or Three Million Dollars ($3,000,000) annual aggregate, or such greater amount as required for medical staff members by Hospital’s bylaws.  Upon request, Physician shall provide proof of insurance to Hospital.

(f)
Have and maintain the training, competency, and the ability to provide the services typically provided by other physicians practicing in Physician’s Specialty and perform the other duties required by this Agreement.
2.4
Representations and Warranties.  Physician and Physician Group represent and warrant that, as of the Commencement Date and at all times during the term of this Agreement, the following are satisfied (“Representations and Warranties”):
(a)
Physician (i) has relocated his/her medical practice at least twenty-five (25) miles into the geographic area served by Hospital; or (ii) has moved her/his medical practice into the geographic area served by Hospital, and Physician's new medical practice derives at least seventy-five percent (75%) of its revenues from professional services furnished to patients (including Hospital inpatients) not seen or treated by Physician at his/her prior medical practice site during the preceding three (3) years; or (iii) is a resident or has been in practice one (1) year or less; or (iv) Physician was employed on a full-time basis for at least two (2) years immediately prior to this Agreement by an entity operating one or more correctional facilities to serve a prison population, the Department of Defense or Department of Veterans Affairs to serve active or veteran military personnel and their families, or a facility of the Indian Health Service to serve patients who receive medical care exclusively through the Indian Health Service.

(b)
Physician and Group satisfy the requirements for permissible recruitment agreements as set forth in 42 CFR § 411.357(e), and any amendments thereto.

(c)
Physician satisfies the Qualifications set forth in this Agreement.

(d)
Neither Group nor any owner or manager of Group has ever been barred or excluded from participating in Medicare, Medicaid or any other government healthcare program.

(e)
Neither Physician nor Group is subject to any contractual or other obligation that would prevent or interfere with their ability to enter or fulfill the terms of this Agreement, or subject Hospital to liability due to their performance of this Agreement.
(f)
The payments made by Hospital pursuant to Section 3 of this Agreement are necessary to recruit Physician to the Community to provide needed medical services in the Community.

(g)
Physician has fully disclosed in writing any of the following that have occurred prior to execution of this Agreement:  (i) any actual or threatened adverse action, investigation, disciplinary proceeding, limitation or restriction against Physician or Physician’s privileges taken by any government or licensing agency, healthcare organization, medical staff, payer, or professional organization; (ii) any actual or threatened malpractice action,  or other action against Physician arising out of or related to Physician’s practice of medicine; or (iii) any criminal complaint or charges, convictions, or pleas against or involving Physician.
(h)
Physician and/or Group shall immediately notify Hospital of:  (i) any claim, allegation, investigation or professional review activity asserted against Physician relating to Physician’s professional conduct or competence or compliance with applicable laws, regulations, or payer requirements; (ii) Physician’s or Group’s failure to satisfy the Qualifications and Representations and Warranties required by this Agreement; and (iii) any acts, omissions, or other facts or circumstances that may result in liability to Hospital or affect Physician’s ability to perform services under this Agreement.
2.5
Performance Requirements. Physician and Group shall comply with the following standards in providing services under this Agreement (“Performance Requirements”):

(a)
Physician and Group shall adhere to all applicable federal, state and local laws and regulations; the standard of care in the Community; and relevant licensure, accreditation, and ethical standards.
(b)
Physician shall be reasonably available for consultation with other health care professionals concerning patients in need of Physician’s Specialty.

(c)
If requested by Hospital, Physician shall participate in Hospital’s on-call schedule for Physician’s Specialty.  To the extent reasonably practical, Hospital shall schedule such call obligations on an equitable basis among other Physician’s practicing in Physician’s Specialty.  When scheduled for call coverage, Physician shall comply with Hospital’s policies concerning call coverage, including availability and response.
(d)
If and to the extent that Physician provides services at Hospital, Physician shall comply with Hospital’s bylaws, rules and policies, including but not limited to medical staff bylaws, rules and policies.  Among other things, Physician shall attend medical staff meetings and participate in Hospital functions as required by Hospital’s medical staff bylaws, rules and policies; participate in Hospital’s credentialing, quality improvement, education, and similar programs relevant to Physician’s Specialty as reasonably requested by Hospital; document Physician’s services in a timely and appropriate manner consistent with Hospital policies, and appropriate standards; and use Hospital’s approved medical records system.  

(e)
Physician shall provide services in a professional, courteous, responsible, non-disruptive manner that promotes respect, cooperation and teamwork among other health care professionals, Hospital personnel, patients, and Community members. 
(f)
Physician shall treat patients receiving medical benefits or assistance under any federal health care program in a nondiscriminatory manner.
(g)
Except for actual costs incurred by Group in recruiting the Physician (if any), the payments made by Hospital pursuant to Section 3, below, are passed directly through to or remains with Physician.
(h)
Group shall not impose any practice restrictions on Physician that would restrict Physician’s ability to practice medicine in the geographic area served by Hospital.
3.
Hospital Obligations.  
3.1
Payments.  In exchange for Physician’s and Group’s performance pursuant to this Agreement, Hospital shall provide to Physician and/or Group the payments set forth in Attachment 1. The payments made by Hospital shall be subject to repayment as set forth in Attachment 1.
3.2
Reporting Payments; Taxes.  To the extent required by law, Hospital shall report to the Internal Revenue Service and to such state and taxing authorities as may be applicable, any amounts paid to Physician or Group under this Agreement pursuant to IRS Form 1099 or similar forms used for such purposes.  Physician and/or Group shall be solely responsible for paying or withholding all relevant taxes arising from payments to Physician under the terms of this Agreement.  Physician and Group agree to defend and indemnify Hospital for any liability, costs, or damages that Hospital may incur due to Physician’s or Group’s failure to pay or withholding relevant taxes.
3.3
No Employee Benefits.  Physician is an independent contractor, and not an employee of Hospital.  Physician shall not have any claim under this Agreement or otherwise against Hospital for workers’ compensation, unemployment compensation, vacation pay, sick leave, retirement benefits, Social Security benefits, disability insurance benefits, unemployment insurance benefits, or any other benefits.  
4.
TERM.  Unless earlier terminated as provided below, this Agreement shall continue from the Effective Date and shall terminate upon the later of either (i) the end of the Service Period, or (ii) repayment of any amounts owed to Hospital as set forth in Attachment 1, if any.
5.
TERMINATION. 


5.1
Termination Upon Mutual Consent.  This Agreement may be terminated upon the mutual agreement of all parties.


5.2
Termination for Cause.  This Agreement may be terminated by either (i) Hospital or (ii) Physician and Group (acting jointly) for cause due to a material breach of the Agreement by the other parties.  In such cases, the non-breaching party shall give thirty (30) days prior written notice of intent to terminate due to a material breach.  The breaching party shall have the opportunity to cure the breach during the 30-day time period.  If the breaching party fails to cure the breach within the 30-day time period, the non-breaching party may terminate the Agreement at the end of the 30-day time period. Hospital’s obligation to make payments to Physician or Group (if any) shall be suspended during the 30-day cure period. Cause for termination shall include, but shall not be limited to, the failure of Physician or Group to satisfy any of the Performance Requirements in Section 2.5 of this Agreement.

5.3
Immediate Termination or Suspension of Payments by Hospital.  Hospital may immediately terminate this Agreement or, at Hospital’s election, suspend its obligations to make payments under this Agreement, upon notice to Physician or Group for any of the following reasons:


(a)
Physician fails to relocate to or maintain the Practice as required by Sections 2.1 and 2.2 of the Agreement for any reason.


(b)
Physician fails to satisfy the Qualifications set forth in Section 2.3 of the Agreement.


(c)
Physician or Group fail to satisfy any of the Representations and Warranties in Section 2.4 of the Agreement.  


(d)
Hospital in good faith determines that this Agreement violates any federal or state laws, including but not limited to 42 U.S.C. § 1320a-7b or 42 U.S.C. § 1395nn or their associated regulations, as they shall be amended; jeopardizes Hospital’s tax-exempt status; prevents Hospital from submitting claims to Medicare or other payers for services referred by Physician, Group, or any Group member; or otherwise subjects Hospital to any adverse action or penalty by any government agency with jurisdiction over Hospital.

(e)
Physician commits, is charged with, pleads no contest to, or is convicted of a felony or a crime of moral turpitude, or Physician engages in any other conduct in violation of any law or regulation involving moral turpitude or relevant to Physician’s duties as a physician, the performance of Services, payment or reimbursement for Services, or operation of Hospital.

(f)
Physician conducts himself/herself in a manner which Hospital determines to be unethical or fraudulent; jeopardizes the health or safety of patients or Hospital personnel; materially impairs the reputation or operations of Hospital; or exposes Hospital to liability.

(g)
Physician misrepresents any facts in Hospital’s application for medical staff membership or privileges, or other credentialing or peer review process, or otherwise fails to disclose information required to be disclosed pursuant to this Agreement or Hospital’s credentialing process.
(i)
Physician is disabled, which disability prevents Physician, with or without reasonable accommodation, from fulfilling his/her obligations under this Agreement.

5.4
Effect of Termination.  Upon termination of this Agreement for any reason prior to the end of the Service Period, Hospital’s obligations to make payments (if any) shall immediately cease, and Physician and Group shall be required to repay to Hospital amounts paid by Hospital as set forth in Attachment 1.  The remedies set forth in this Section are in addition to, and in not in lieu of, any other remedies that either party may have against the other party(ies).
6.
Retention and Access to Records.  
6.1
Government Access.  To the extent required by law, Physician and Group agree to maintain and make available, upon request, to the Secretary of Health and Human Services this Agreement and all books, documents and records relating to Physician’s services provided pursuant this Agreement, for a period of five (5) years after the furnishing of services pursuant hereto.  In addition to other records, Group and Physician shall retain records of the actual additional incremental costs attributable to the addition of Physician and any payments passed through to Physician for a period of at least five (5) years.  Group and Physician shall make such records available to Hospital and the Secretary of the Health and Human Services upon demand.  
6.2
Hospital Access. Upon request by Hospital, Physician and Group shall provide copies of or access to such documentation or other information as reasonably required by Hospital to verify compliance with the terms and conditions of this Agreement and amounts owed by Hospital pursuant to this Agreement. 
7.
CONFIDENTIALITY.  
7.1
This Agreement.  To the extent allowed by law, the terms of this Agreement are confidential and neither Physician nor Group shall disclose its terms to any individual or entity without the express written consent of Hospital, except that (i) Physician may disclose the Agreement to his/her spouse and legal, accounting, or similar professional advisors for the purposes of obtaining professional advice; and (ii) Group may disclose the Agreement to its members and its legal, accounting, or similar professional advisors for the purposes of obtaining professional advice.
7.2
Other Confidential Information.  Physician and Group recognize and acknowledge that certain information created, obtained, maintained, or accessed by Physician or Group during the term of the Agreement is confidential and/or proprietary and is protected by applicable law and regulations, including but not limited to confidential information concerning Hospital’s patients, personnel, medical staff members, contractors, credentialing or peer review activities, quality assurance activities, risk management, litigation, business operations, strategic plans, finances, pricing strategies, trade secrets, etc. (“Confidential Information”).  Physician and Group shall not, during or after the term of the Agreement, use or disclose Hospital’s Confidential Information without Hospital’s written consent except (i) in the course of performing their duties under this Agreement; or (ii) if required by law to disclose such Confidential Information, provided that they shall first notify Hospital of the required disclosure and give Hospital the opportunity to intervene and preserve the confidentiality of Confidential Information.
8.
NOTICE.  All notices required or permitted to be given under the terms of this Agreement shall be in writing, and shall be effective (i) upon delivery if delivered to the addressee in person, by fax confirming receipt, or e-mail with confirmation of receipt; (ii) three (3) business days after mailing if mailed by first class mail, postage prepaid; or (iii) the next business day if delivered by overnight courier with charges prepaid, as follows:
If to Hospital:

HOSPITAL




Attn:  Chief Executive Officer

________________________________

________________________________

fax:  ____________________________

If to Physician:

[PHYSCIAN NAME]

________________________________




________________________________




fax:  ____________________________

If to Group

[GROUP NAME]




________________________________




________________________________




fax:  ____________________________

or to such other address as either party shall have designated for notices to be given to him/her/it or it in accordance with this Section.

9.
Compliance.  The parties intend and this Agreement shall be interpreted to comply with relevant laws, including but not limited to the physician recruitment exceptions found in 42 CFR §§ 357(e) and 1001.952(n), as they shall be amended.  This Agreement does not require Physician or Group to make referrals to Hospital or otherwise generate business for Hospital.  The amount or value of benefits provided by Hospital shall not vary based on the volume or value of any expected referrals or other business generated by Physician or Group. Subject to Section 5.3(d), if any party determines that this Agreement violates any applicable law or subjects any party to adverse action by any government agency, the parties shall negotiate in good faith and, as necessary, amend the Agreement to ensure compliance.  If the parties cannot agree on an appropriate amendment, any party may terminate the Agreement pursuant to Section 5.2.
10.
Assignment.  Hospital may assign all of its rights and duties under this Agreement without recourse to any affiliate or to any entity that purchases all or substantially all of the operating assets of Hospital, provided that any such assignment shall not abrogate the obligation to make payments as set forth in this Agreement.  Neither Physician nor Group may assign their respective rights or duties herein without the prior written consent of Hospital.  Any such assignment by Physician or Group without the prior written consent of Hospital shall be null and void.
11.
GOVERNING LAW AND VENUE.  This Agreement shall be governed by, and construed and enforced in accordance with, Idaho law.  Subject to Section 12, below, any action arising from this Agreement shall be brought in an Idaho court with jurisdiction over _______ County, or in the federal District Court of Idaho.  The parties expressly waive the right to bring any legal action or claims in any other courts. The parties consent to venue of such action in ______ County, Idaho.
12.
ARBITRATION.  Unless waived by the parties, any dispute arising out of or related to this Agreement shall be settled by arbitration in _______ County, Idaho.  A judgment upon any award rendered may be entered in any court having jurisdiction over _______ County, Idaho.  If the parties cannot agree on a single arbitrator, each party may appoint an arbitrator.  The two appointed arbitrators shall appoint a third arbitrator.  The arbitrators shall then hear the matter as an arbitration panel.  The arbitration shall be administered under the guidelines issued by the American Arbitration Association, or such other rules as the parties may agree or the arbitrator(s) may impose to ensure the fair and efficient resolution of the dispute.  The arbitrator(s) shall have power to award costs and reasonable attorneys’ fees to the prevailing party.
13.
INDEMNIFICATION.  Physician and Group agree to defend, indemnify and hold harmless Hospital from any and all claims, suits, damages, fines, penalties, judgments, liabilities and expenses (including reasonable attorneys fees and court costs) arising from Physician’s or Group’s (i) negligent, reckless, or willful act or omission not covered by applicable insurance; (ii) breach of any term of this Agreement; or (iii) violation of any law, regulation, or Hospital policy.  Notwithstanding the foregoing, Physician’s and Group’s indemnification obligations shall not apply to the extent such application would nullify any existing insurance coverage of Physician or Group or as to that portion of any claim or loss in which an insurer is obligated to defend or satisfy.
14.
WAIVER.  Any waiver by any party of a breach of any provision of this Agreement shall not operate or be construed as a waiver of any other provision and shall not be effective at all unless in writing.  A waiver of any of the terms and conditions of this Agreement shall not be construed as a general waiver by either party, and such waiving party shall be free to reinstate any such term or condition, with or without notice to the other party.
15.
ENTIRE AGREEMENT.  This Agreement contains the entire agreement between the parties with respect to its subject matter, and supersedes any such prior agreement between the parties, whether written or oral.
16.
AMENDMENTS.  No change, addition, or amendment to this Agreement shall be made except by written agreement executed by both of the parties to this Agreement.

17.
SURVIVAL.  The provisions of this Agreement that are intended to survive the termination of this Agreement shall survive the termination of the Agreement and repayment or indemnification obligations by Physician and/or Group, including but not limited to Sections 6, 7, 11, 12, 13, 17, and 18.  
18.
CONSTRUCTION.  The parties acknowledge and agree that they have all participated in the negotiation and drafting of this Agreement, and have been represented by counsel of their own choosing or have declined to obtain counsel.  This Agreement shall not be construed against one party more strictly than another.
19.
COUNTERPARTS.  This Agreement may be executed in counterparts, each of which shall be deemed an original as against any party whose signature appears on the counterpart.  This Agreement shall become binding when one or more counterparts, individually or taken together, bear the authorized signatures of all the parties.
20.
Acknowledgment by Parties.  The parties acknowledge that they have each reviewed the Agreement, understand its terms and conditions, including without limitation the provisions concerning payments by Hospital to Group and/or Physician, and understand their obligation to refund certain payments to Hospital.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date and year first above written.

	
	HOSPITAL:

	Date:  __________________________
	By:



Chief Executive Officer


	
	PHYSICIAN:

	Date:  __________________________
	By:



Physician


	
	GROUP:

	Date:  __________________________
	By:



Authorized Representative


ATTACHMENT 1:
PAYMENTS BY HOSPITAL
In exchange for the services provided pursuant to this Agreement and to incentivize Physician to relocate to, establish, and maintain the Practice in the Community, Hospital shall pay to Physician the following, subject to the terms and conditions of the Agreement:
1.
Relocation Reimbursement.  Hospital shall reimburse Physician up to ____________ Dollars ($___________) for the costs incurred in relocating to the Community (“Relocation Reimbursement”).  Physician shall provide reasonable proof of such expenses to Hospital.  The Relocation Reimbursement shall be subject to payment as set forth in this Attachment. 
2.
Recruitment Incentive.  Hospital shall pay to Physician the amount of _______________________ Dollars ($_____________) (“Recruitment Incentive”).  The Recruitment Incentive shall be paid in two installments:  (i) 50% of the Recruitment Incentive shall be paid within thirty (30) days after Physician and Group execute and return an executed copy of this Agreement to Hospital; and (ii) 50% of the Recruitment Incentive shall be paid within thirty (30) days of the Commencement Date. The Relocation Reimbursement shall be subject to repayment as set forth in this Attachment.
3.
Monthly Income Guarantee»
.  For the one-year period following the Commencement Date (“Income Guarantee Period”), and subject to the terms and conditions of this Agreement (including the Maximum Income Guarantee defined below), Hospital shall pay to Physician, or to Group for payment to Physician, a Monthly Income Guarantee that shall equal no more than the Maximum Monthly Guarantee Amount minus Physician’s Monthly Net Income as defined below (i.e., Monthly Income Guarantee = Maximum Monthly Guarantee Amount – Monthly Net Income).  
3.1
Terms Applicable to this Section»
.  
(a)
Maximum Monthly Guarantee Amount.  For purposes of this Section, “Maximum Monthly Guarantee Amount” shall be ______________________ Dollars ($_________).  In no event shall the Monthly Income Guarantee exceed the Maximum Monthly Guarantee Amount.

(b)
Monthly Net Income»
.  For purposes of this Section, “Monthly Net Income” shall be determined on a cash basis and shall mean Collections minus the Allocated Costs to Physician during the calendar month (i.e., Monthly Net Income = Collections – Allocated Costs to Physician).  Generally accepted accounting principles shall apply to the calculation of Collections, Allocated Costs to Physician, and Monthly Net Income.
(c)
Collections.»  For purposes of determining Physician’s Monthly Net Income, “Collections” shall mean all receipts from Physician’s medical practice and other professional services during the calendar month, including office visits; hospital practice; emergency room treatments; emergency room call or coverage; consulting or other services; and all other professional services provided by Physician to or on behalf of Group or otherwise.  
(d)
Allocated Costs to Physician.  For purposes of determining Physician’s Monthly Net Income, “Allocated Costs to Physician” shall mean the following additional incremental, reasonable and necessary costs to Group attributable to Physician’s services on behalf of Group:  additional rental costs and utilities for Physician’s medical office space; additional rental costs for medical and office equipment or furniture; additional state and federal licensing fees; additional professional society membership fees; additional costs associated with continuing medical education; additional books and periodicals reasonably necessary for Physician’s practice; additional wages and benefits for office employees (excluding Physician); additional accounting, billing, and collection fees; additional advertising and promotion costs; additional postage and telephone costs; additional maintenance and housekeeping costs; additional laboratory fees; and other similar additional incremental costs to Group attributable to Physician’s medical practice.  Notwithstanding the foregoing, Physician and Group agree to limit the monthly Allocated Costs to Physician to such amounts considered reasonable and necessary for similar practices operating in similar markets, and Hospital reserves the right to disallow expenses it deems excessive or unnecessary.  The Allocated Costs to Physician shall not, under any circumstances, exceed the actual additional incremental costs attributable to Physician within the meaning of 42 CFR § 411.357(e)(4).

3.2
Maximum Income Guarantee Payments»
.  Notwithstanding the foregoing, the maximum total amount that Hospital shall be required to pay in Monthly Income Guarantee payments during the entire term of this Agreement shall be ____________________ Dollars ($____________).  The Hospital’s obligation to make any Monthly Income Guarantee payment shall automatically terminate upon the occurrence of one of the following events, whichever is earlier:  (i) the combined payments that the Hospital has paid under this Section totals $_____________; (ii) termination or suspension of the Hospital’s obligation to make payments pursuant to Section 5 of the Agreement; or (iii) the expiration of the Income Guarantee Period.
3.3
Request for Monthly Income Guarantee Payment and Certification of Compliance»
.  To request payment under this Section, Physician or Group shall submit a written request for payment within fifteen (15) days following the calendar month for which the calculation is made.  The request shall be accompanied by a written statement stating Physician’s Collections and Allocated Costs to Physician for such month and any supporting data reasonably required by Hospital.  By requesting payment under this Section, Group and Physician certify that the payment satisfies the requirements of 42 CFR § 411.357(e) as it shall be amended, including that:  (i) the payments made under this Section are passed directly through to Physician; and (ii) the Allocated Costs to Physician do not exceed the actual additional incremental costs to Group attributable to Physician.

3.4
Physician’s Payer Mix.  Group agrees that, during the Income Guarantee Period, it shall not discriminate against Physician by assigning a disproportionate share of Medicare, Medicaid, underinsured or uninsured, or charity care patients to Physician, and that the payer mix for Physician’s Practice shall approximate the payer mix of the Group as a whole during the Income Guarantee Period.  Upon request, Hospital shall have the right to audit Group for compliance with this subsection, and Group shall cooperate by making requested records available to Hospital.  If Hospital determines that, during the Guarantee Period, Physician’s Practice is comprised of a disproportionate share of Medicare, Medicaid, underinsured or uninsured, or charity care patients compared to other physicians in Group or Physician’s payer mix differs significantly from Group’s payer mix, Hospital shall notify Group.  If the situation is not corrected within three (3) months, Hospital shall have the right to terminate this Agreement and/or suspend payments pursuant to Section 5.3 of the Agreement.  

4.
Repayment of Payments.  

4.1
Failure to Commence the Practice.  If Physician fails to relocate to the Community and commence her/his Practice by the date specified in Section 2.1 of the Agreement, Physician shall repay to Hospital any amounts paid by Hospital for the Relocation Reimbursement and Relocation Incentive described above.  In addition, Physician shall pay interest on such amounts calculated at the rate of six percent (6%) per annum from the date the payments were paid to Physician.  The repayment shall be due in full within thirty (30) days of demand by Hospital. 

4.2
Failure to Complete the Service Period.  If the Agreement is terminated for any reason after the Commencement Date but prior to the end of the Service Period:

(a)
Recruitment Incentive and Relocation Reimbursement.  Physician shall be solely liable for repaying a prorated share of all payments made by Hospital to Physician for the Relocation Reimbursement and Recruitment Incentive described above, plus interest calculated at the rate of six percent (6%) per annum from the dates the payments were paid to Physician.  The pro rata portion to be repaid shall be calculated based on the time remaining from the effective date of the termination until the expiration of the Service Period according to the following formula:  (number of days remaining from effective date of termination until the expiration of the Service Period) / 1095) x (total amount paid under Recruitment Incentive and Relocation Reimbursement) = principal amount to be repaid.  The repayment shall be due within thirty (30) days of the effective date of the termination.  Physician hereby authorizes Hospital to retain or offset any amounts owed by Physician to Hospital under this Section from or against any amounts owed by Hospital to Physician, if any.

(b)
Monthly Income Guarantee.  Physician and Group shall be jointly and severally liable for repaying a prorated share of all Monthly Income Guarantee payments made by Hospital to Physician and/or Group plus interest calculated at the rate of six percent (6%) per annum from the effective date of termination of the Agreement.  The pro rata portion to be repaid shall be calculated based on the time remaining from the effective date of the termination until the expiration of the Service Period according to the following formula:  (number of days remaining from effective date of termination until the expiration of the Service Period) / 1095) x (total Monthly Income Guarantee payments paid by Hospital) = principal amount to be repaid.  The repayment shall be due within thirty (30) days of the effective date of the termination.  Physician hereby authorizes Hospital to retain or offset any amounts owed by Physician or Group to Hospital under this Section from or against any amounts owed by Hospital to Physician or Group, if any. 
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