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SALE AND PURCHASE AGREEMENT
AN AGREEMENT made the 
       day of  


20
BETWEEN:

[insert full name, address and occupation of the vendor] (hereinafter with his executors, trustees and assigns referred to as “the Vendor”) of the one part
A N D:

[insert full name, address and occupation of the purchaser] (hereinafter with his executors, trustees and assigns referred to as “the Purchaser”) of the other part
WHEREAS the Vendor is the registered proprietor of all that freehold property situated at [insert the physical location of the property]  being Lot [   ] on Deposited Plan No. [   ] comprising an area of [    ] more or less and being  all the land comprised and described in Certificate of Title No. [       ] together with all buildings, fixtures and improvements situated thereon (which said land, buildings, fixtures, improvements and chattels are hereinafter referred to as “the property.”)

AND WHEREAS the Vendor is desirous of selling the property and the Purchaser is desirous of purchasing the same free of all encumbrances except Easement Certificate No. [   ] and Restrictive Covenants No. [   ] (if applicable) and the encroachment referred to in the Schedule hereto upon the terms and conditions hereinafter set out.

NOW THEREFORE THIS AGREEMENT WITNESSETH AND IT IS HEREBY MUTUALLY AGREED AS FOLLOWS:-

1.
Without prejudice otherwise to any obligations herein undertaken by the parties hereto, this agreement shall neither comprise nor become a contract to purchase any land or a contract for the disposition of any such land unless and until the Minister for Lands in Fiji consents (in a form and in substance reasonably acceptable to the parties hereto) to the making of the contract between the parties hereto in the form and terms of this agreement.  The parties shall forthwith apply for such consent and will co-operate with each other and use their best endeavours to obtain the same however if such consent is refused or 
cannot be obtained by the [    ] day of [    ] 20[  ] or such later date as may be agreed between the parties then this agreement shall be deemed cancelled and of no effect and the deposit paid under clause 2 (a) hereof shall be forthwith refunded to the Purchaser.

2.
The Vendor hereby agrees to sell and the Purchaser hereby agrees to purchase the property for the consideration of FJ$[     ] (insert amount in words) payable as follows:-

(a)
by payment of the sum of FJ$[   ] (insert amount in words) as a deposit and in part payment of the purchase price to the Trust Account of Mitchell Keil, Solicitors of Suva in trust and as stakeholder for both parties upon execution hereof; and

(b)
by payment of the balance purchase price of FJ$[    ] (insert amount in words) to the Trust Account of Mitchell Keil within [    ] days of the granting of the Minister of Lands consent being the date of settlement.
3. 
On the date of settlement which is to take place at the office of the Registrar of Titles, Suva the following inter alia shall take place:
a)   the Vendor shall hand over a registrable transfer of the property in favour of the Purchaser and the relevant title deed to the property in exchange for payment of the sum of FJ$[     ] to the trust account of Mitchell Keil for the Vendor being the balance purchase price.

b)  there will be an apportionment between the Vendor and the Purchaser of all outgoings in respect of the property as at the date of settlement.

4.
possession of the property shall be given by the Vendor to the Purchaser on the date of settlement.

5.1 
The property shall remain at the risk of the Vendor until possession is given and taken.

5.2 
In the event that prior to the giving and taking of possession the property is 
destroyed or damaged and such destruction or damage has not been made good, then the following provisions shall apply:

i)     If the destruction or damage has been sufficient to render the property untenantable the Purchaser may:

(a)      Complete the purchase at the above price, less a sum equal to the amount of insurance moneys received or receivable by or on behalf of the Vendor in respect of such destruction or damage provided that no reduction shall be made to the purchase price if the Vendor’s insurance company has agreed to reinstate for the benefit of the Purchaser to the extent of the Vendor’s insurance cover; or

(b)      Cancel the contract by serving the Vendor notice in writing and neither party shall have any right or claim against the other except that the Vendor shall forthwith refund to the Purchaser the deposit sum.

ii)     If the property is not destroyed or damaged so as to be rendered untenantable, the Purchaser shall complete the purchase at the above price less a sum equal to the amount of the diminution in value of the property.

5.3
Either party may serve on the other party notice in writing requiring that any dispute as to the application of this clause be determined by an arbitrator to be appointed by the President or Vice-President for the time being of the Fiji Law Society and the party serving the notice may at any time thereafter refer the dispute for determination. The Purchaser’s right to cancel pursuant to sub-clause 5.2 (i) (b) shall be suspended pending the determination. If the dispute is not determined by the date of settlement, then the date of settlement shall be deferred to the fifth working day following the date on which the dispute is determined.

6.  
The property is believed and shall be taken to be correctly described and no error or misdescription herein shall annul the sale or entitle either party to compensation.  The Vendor shall not be required to point out the survey pegs or boundaries of the property.

7.
The Vendor warrants that there is no outstanding order of any local authority for the closing or repair of any buildings or other structure on the property and that the Vendor has not received nor has the Vendor any notice of any requisition or outstanding requirement imposed by any governmental or other relevant authority in respect of the property which the Vendor has not disclosed to the Purchaser.

8.
The Purchaser acknowledges that the Purchaser has caused the property to be inspected and that the same is being purchased “as is” including the encroachment referred to in the Schedule and solely in reliance upon the Purchaser’s own judgment and not due to any representation or warranty made by the Vendor or any agent of the Vendor.

9. 
    Time shall be of the essence of this contract.

10. 
The Vendor shall not be liable to pay for or contribute towards the expense of erection or maintenance of any fencing between the property and any contiguous land under the Fencing Act. 
11.
The agreements, obligations and warranties of the parties hereto herein set forth in so far as the same have not been fulfilled at the time of completion of this transaction shall not merge with the giving and taking of title to the property.
12.
If the Purchaser shall make default in payment of any moneys when due or in the performance or observance of any other stipulation or agreement on the Purchaser’s part herein contained and if such default shall continue for the space of fourteen days then and in any such case the Vendor, without prejudice to any other remedies available to the Vendor, may at the Vendor’s option exercise any of the following remedies namely:

(a)   may enforce this present agreement in which case the whole of the purchase money then unpaid shall become due and at once payable; or 
(b)   may rescind this agreement of sale and thereupon all moneys theretofore paid or under the terms of sale applied in reduction of the purchase money shall be forfeited to the Vendor as liquidated damages and may at the option of the Vendor re-sell the property either by public auction or private 
contract subject to such stipulations as the Vendor may think fit and any deficiency in price which may result on and all expenses attending a resale or attempted resale shall be recoverable by the Vendor as liquidated damages the Purchaser receiving credit for any moneys paid or under the terms of sale applied in reduction of the purchase money.  Any increase in price on resale after deduction of expenses shall belong to the Vendor; or 
(c)    may sue for specific performance of this agreement; or
(d)    may sue for special and general damages.

13. 
If the Vendor shall make default in the performance or observance of any stipulation or agreement on the Vendor’s part herein contained and if such default shall continue for the space of fourteen days from the due date then and in any such case the Purchaser without prejudice to any other remedies available to the Purchaser may at the Purchaser’s option exercise all or any of the following remedies namely:-

(a)   may rescind this agreement of sale and thereupon all moneys (if any) theretofore paid or under the terms of sale applied in reduction paid or under the terms of sale applied in reduction of the purchase money shall be refunded to the Purchaser without deduction and without interest; or

(b) may sue for specific performance of this agreement; or
(c) may claim damages in addition to seeking specific performance of this agreement.

14. 
Each party shall pay their own legal costs connected with this agreement and subsequent transfer and the Purchaser shall pay all disbursements including stamp duty and Minister for Lands consent fee.

15.
    A provision of or a right created under this agreement may not be:

a) waived except in writing signed by the party granting the waiver, or

    b)
varied except in writing by the parties.

16.
The rights, powers and remedies provided in this agreement are cumulative with and not exclusive of the rights, powers or remedies provided by law independently of this agreement.
17.1
This agreement and the transactions contemplated by this agreement are governed by the law in force in Fiji.

17.2
Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the court of Fiji for determining any dispute concerning this agreement or the transactions contemplated by this agreement.  Each party waives any right it has to object to an action being brought in those courts, to claim that the action has been brought in an inconvenient forum, or to claim that those courts do not have jurisdiction.
18. 
On or before the date of settlement the Purchaser will deliver to the Vendor a signed deed of covenant with Taveuni Estates Limited relating to the payment of annual service charges for the property.
19.
     This agreement may be executed 

a) in two or more counterparts all of which shall be deemed originals by which together constitute one and the same instrument.
b) by facsimile copies signed by the parties provided that forthwith after transmission of the executed copy of this agreement such party will forward to the other or his solicitor the original executed copy for the purpose of forming counterparts referred to above.
This portion is left blank intentionally

IN WITNESS WHEREOF the parties have executed this agreement the day and year first hereinbefore written.

SIGNED for and on behalf of the Vendor in the 
)

presence of:
)
Witness:
SIGNED for and on behalf of the Purchaser in
)

the presence of:




)
Witness:
