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Terms

Introduction

A. The Agent owns a business known as ###.

B. Partner No1 and Partner No2 have agreed to associate themselves as partners for the purposes of acquiring and conducting the Business.

C. The Agent has been appointed to manage the partnership on behalf of Partner No1 and Partner No2 and has agreed to act as nominee of and manager of the partners in the partnership hereby constituted.

D.
The parties hereto are desirous of evidencing the terms and arrangements between them concerning the Partnership and to evidence their agreement thereto by execution of this Agreement.

It is agreed

2. Interpretation

In this Agreement, unless otherwise indicated by the context:

(a) Agent means ###.

(b) Board of Directors means the Board of Directors of the Agent.

(c) Business means the business known as ###.

(d) Commencement Date means the date of this Agreement.

(e) Constitution means the Constitution of the Agent.

(f) Director and/or Directors means the Directors from time to time of the Agent.

(g) Interest means in relation to a Partner, that Partner’s undivided right, title and interest, at that time (as set out in clause 3) and as may be varied in accordance with this agreement in:

(i) the Partnership assets and income, and

(ii) all the Partner’s right, title, obligations and interest in, to and under this agreement,

and may be expressed as a percentage of the aggregate of all of the participants’ interests at that time.

(h) Loan Account means the outstanding amount of a loan from a Partner to the Partnership created in accordance with clause 9.2.

(i) Partner No1 means ## Pty Ltd (ACN ###).

(j) Partner No2 means ### Pty Ltd (ACN ###).

(k) Partners means Partner No1 and Partner No2.

(l) Partnership means the agreement of the Partners to join together for the objectives and/or the terms and conditions set out in this agreement.

(m) Partnership Assets means all property or assets of whatsoever kind and nature acquired by the Partnership.

(n) Related Body Corporate has the meaning given to that term in the Corporations Act.

(o) Related Entity has the meaning given to that term in the Corporations Act.

(p) Shares means the shares held by Partners in the Agent.

(q) Shareholder means any of Partner No1 and Partner No2.

2.2. In this Agreement, unless otherwise indicated by the context:

(a) words importing the singular include the plural and vice versa;

(b) headings are for convenience only and do not affect interpretation of this Agreement;

(c) a reference to a clause, paragraph or schedule is a reference to a clause, paragraph or schedule of this Agreement;

(d) where any word or phrase is given a definite meaning in this Agreement, any part of speech or other grammatical form of that word or phrase has a corresponding meaning;

(e) an expression importing a natural person includes a body corporate, joint venture, partnership, association or other legal entity;

(f) a reference to a statute, statutory provision or regulation includes all amendments, consolidations or replacements thereof;

(g) a reference to a party to a document includes that party’s legal personal representatives, successors and permitted assigns;

(h) a covenant or agreement on the part of or for the benefit of two or more persons binds or benefits them jointly and severally; and

(i) a reference to a body, whether statutory or not;

(i) which ceases to exist; or

(ii) whose powers or functions are transferred to another body;

is a reference to the body which replaces it or which substantially succeeds to its powers or functions.

3. Documentary Priority

In the interpretation of this Agreement when any provision of this agreement conflicts with a provision of the Constitution or any earlier partnership agreement entered into by the Partners in respect of the Business, this agreement prevails.

4. Partnership Formation and Objective

4.1. The Partners shall associate themselves as Partners for the purpose of conducting the Business.

4.2. The respective Interests of the Partners are as follows:

(a) Partner No1

50%

(b) Partner No2

50%

For the avoidance of doubt, the respective Interests of the Partners have been calculated by totalling each partner’s equity contribution and loan contribution to the Partnership, as a percentage of the total equity contributions and loan contributions made by the Partners to the Partnership.

4.3. The Partners confirm with respect to the Partnership Assets that they own the Partnership Assets as tenants in common in accordance with their respective Interests.

4.4. Each Partner hereby commits its Interest to the Partnership and agrees to do all things necessary to enable the Business to be conducted.

4.5. Subject to clause 10, each Partner shall be entitled to the profits of the Partnership in accordance with its respective Interest in the Partnership.

5. Term and Termination

5.1. The Partnership shall commence on the Commencement Date and shall terminate upon the earliest of the following events:

(a) on the date determined by unanimous consent of the Partners;

(b) upon the happening of any of the events specified in clauses 15.3(d) and 16 of this Agreement.

5.2. On the termination of the Partnership and subject to clause 8.3 all the Partnership Assets shall be realised and there shall be deducted from the aggregate of the Partnership income and proceeds of sale all costs expenses and debts of the Partnership including any loan monies that may be due to any Partner and the net balance shall be divided between all the Partners in accordance with their respective Interests.

5.3. This Agreement shall terminate on the date, following the termination of the Partnership that the Partners have complied with and satisfied all of their obligations and liabilities under this Agreement.

6. Partnership Relationship

6.1. The Partners agree that:

(a) the Business shall be conducted as a commercial venture and in accordance with good commercial, finance and lending practice;

(b) the rights, duties, obligations and liabilities of the Partners, in every case, are several and not joint or joint and several; and

(c) except as otherwise specifically provided in this Agreement, a Partner shall not have any authority to act for, or to create or assume any responsibility or obligation on behalf of, any other Partner.

(d) Each Partner (indemnitor) irrevocably and unconditionally indemnifies each of the other Partners and their respective directors, officers, employees, agents and representatives (indemnitee) from and against any and all liability, loss, harm, damage, cost or expense (including legal fees) that the indemnitee may suffer, incur or sustain as a result of any act or omission of, or any purported assumption of any obligation or responsibility by, the indemnitor or any of its directors, officers, employees, agents or representatives, done or omitted to be done or undertaken or apparently done or omitted to be done or undertaken, on behalf of the indemnitee in connection with the Partnership and not authorised by or pursuant to this Agreement.

(e) If at any time a Partner incurs a liability for the purposes of the Partnership to an extent greater than its obligations by reason of its Interest, then each other Partner will indemnify and account to that Partner such that all Partners share the liability in the proportions of their respective Interests.

(f) If any Partner becomes liable to any other person for any tort committed in the course of the Business or arising from the ownership of the Partnership assets, except when the liability arises due to the negligence or default of the Partner, each Partner will discharge its proportion of the liability according to its Interest and will indemnify and account to each other Partner to the extent that it does not do so.

(g) If a Partner receives any money in relation to the Partnership or money that should form part of the Partnership Assets, that Partner holds that money on account of the Partnership and in trust for the Partnership.

6.2. A Partner shall not be entitled to obtain partition of the Partnership Assets or any interest in the Partnership Assets whether by way of physical partition, sale or otherwise and each Partner:

(a) agrees that no statute providing for partition or partition and sale is applicable for the purposes of this Agreement; and

(b) waives any right to partition the Partnership Assets.

6.3. Subject to sub-clause 5.5 each Partner has an unrestricted right to engage in, and receive the full benefit of any activity outside the Business without consulting the other Partners or permitting the other Partners to participate.

6.4. No Partner shall without the prior approval of the other Partners operate or invest in an audio and video business (Competitive Business) in competition with the Business unless that Partner has first offered in writing to the other Partners the opportunity for the other Partners to participate in the business on the same terms and conditions as this Partnership and the other Partners have not accepted the offer within seven days of receipt of the offer.  For the purposes of this clause, the Partners agree that a business shall be deemed to be in competition with the Business if the business relates to an audio and video business that is within a 50 kilometre radius of 543-545 High Street, Northcote.

6.5. Nothing in this clause 5 shall prevent a Partner from holding securities in any company listed on a recognised stock exchange.

7. Management of Partnership

7.1. Each of the Partners hereby independently of the other Partners appoints the Agent and the Agent accepts the appointment of manager of the Partnership as nominee for and on behalf of the Partners.  The appointment shall continue until the termination of the Partnership or until terminated by unanimous agreement of all Partners.

7.2. The whole of the management and control of the Partnership shall be vested in the Agent and shall be exercisable by the Board of Directors of the Agent.

7.3. The Agent acknowledges and agrees that it holds its interest in the Partnership Assets and in the Business as nominee for the absolute use and benefit of the Partners as tenants in common in proportion to their respective Interests. The Agent shall be entitled to reimbursement of expenses incurred in managing the Partnership and to be paid such management fees as the Agent and the Partners may from time to time agree upon. Such expenses and fees may be deducted by the Agent out of the income of the Partnership received by the Agent on behalf of the Partnership.

7.4. The relationship between the Partners and the Agent is that of principal and agent and nothing in this Agreement shall be construed as establishing a unit trust.

7.5. Subject to clause 13, the Partners may:

(a) remove the Agent or any agent subsequently appointed; and

(b)
appoint a new agent to replace any agent of the Partnership which has resigned or been removed.

7.6. The Agent will:

(a) conduct the Business and administer the Partnership as if the Agent was the full beneficial owner of the Partnership Assets and the Business; and

(b) in the conduct of the Business and the administration of the Partnership and in dealing with the Partnership Assets, have the powers and legal capacity of a natural person.

8. Internal Constitution of the Agent

8.1. The issued capital of the Agent shall be 1,000,000 ordinary shares which shall be held or beneficially owned by the Partners in the following manner:

(a) Partner No1

500,000 shares

(b) Partner No2

500,000 shares

8.2. The Partners agree and the Agent agrees with each of the Partners as follows:

(a) That the Board of Directors of the Agent shall consist of not more than two directors, one director to be nominated and appointed by each of Partner No1 and one director to be nominated and appointed by Partner No2 and each of the Partners shall exercise its powers as a shareholder in the Agent to ensure that the persons nominated to the Board of Directors by the relevant Partners shall pursuant to the Constitution of the Agent be elected to the office of director of the Agent.

(b) That the first directors of the Agent shall be ### and ###.

(c) The Partners may by notice in writing given to the Agent nominate an alternate or replacement representative to the Board of Directors.

(d) That a quorum for a meeting of the Board of Directors of the Agent shall be all of the Directors at that time holding office and each shall be entitled to one vote.

(e) That a quorum for a meeting of the members of the Agent shall consist of representatives from each of the Partners (in their capacity as shareholders of the Agent) present in person or by proxy or by representative. 

(f) A Director may call a meeting of the Board of Directors of the Agent whenever he/she thinks fit.

9. Profit Distribution Policy

9.1. Subject to clause 10, the net profit (if any) of the Partnership shall belong to the Partners and be apportioned among them in the following proportions:

(a) Partner No1

50%

(b) Partner No2

50%

9.2. Subject to clause 10, the assets of the Partnership from time to time shall belong to the Partners in the following proportions:

(a) Partner No1

50%

(b) Partner No2

50%

9.3. Upon termination of the Partnership a final account of the Partnership shall be prepared by the Agent and the balance or the whole of the net profit as the case may be shall be distributed to the Partners in their respective interests.

10. Funding

10.1. Subject to clauses 9.2 and 13, the Directors of the Agent shall from time to time determine the amount of moneys required for capital and operating expenses for the purposes of the Partnership which moneys shall be provided by the Partners in the following proportions:

(a) Partner No1

50%

(b) Partner No2

50%

10.2. Subject to clause 13, to the extent that the Partnership requires further funds for its continued operations each of the Partners will either:

(a) cause the Partnership to arrange for a loan facility to be obtained by the Agent for such purpose and sign all such security documents and guarantees as may be required by any lender for such loan facility, or 

(b) contribute loan funds to the Partnership in proportion to their respective Interests, or

(c) contribute equity in accordance with clause 9.3, or

(d) make such other financial contributions and commitments as the Partners may agree from time to time.

10.3. Subject to clause 13, if the Partners resolve that the Business requires additional capital by way of equity contributions from the Partners, the Partners shall within 14 days of such resolution contribute such additional equity in proportion to their respective Interests.  In the event a Partner fails to make such an equity contribution then the Partners agree and acknowledge that the respective Interests of the Partners shall be adjusted to reflect the equity and loan contributions made to the Business on behalf of each of the Partners and this Agreement, including but not limited to clause 8, shall be varied to reflect the adjusted Interests of each of the Partners.

11. Option and Profit Share

11.1. ###

12. Bank Accounts

The Agent shall open in its own name bank accounts on behalf of the Partnership.  All withdrawals from these accounts must be authorised by the Board of Directors.  All cheques signed on these accounts shall be signed by two directors, one of which must be a nominee director of Partner No1 on one part and one of which must be a nominee director of Partner No2 on the other part.

13. Financial Accounts

13.1. The Agent shall cause to be kept such accounts and other records as will sufficiently explain the transactions and financial position of the Partnership and enable a true and fair profit and loss account and balance sheet to be prepared from time to time and shall cause such accounts and records to be kept in such manner as to enable them to be conveniently and properly audited.  Such accounts and records shall be audited by an auditor only if deemed necessary by the Partners.

13.2. The Agent shall prepare and submit to the Partners each month a report on the activities and status of the Partnership together with a financial statement which statement shall include:

(a) income of the Partnership;

(b) capital of the Partnership;

(c) costs, disbursements and other outgoings paid or payable by or on behalf of the Partnership;

(d) an estimate of the funds which will be required by the Partnership for the ensuing period of one (1) month;

(e) capital expenditure and liabilities chargeable to the Partnership capital; and

(f) drawings of each Partner.

13.3. The Partners may appoint an auditor to audit the accounts of the Partnership but until they do so the accounts will not be subject to audit.

14. Critical Matters

14.1. Neither the Board of Directors nor the Partners may pass any resolution or take any action relating to a Critical Matter unless such Critical Matter has been approved by unanimous Resolution.

14.2. For the purposes of this Agreement, a "Critical Matter" shall be any of the following:

(a) the allotment of unissued shares in the Agent, the alteration or variation of rights attaching to any issued or unissued shares of the Agent or the creation or issue of options over or securities convertible into shares in the Agent;

(b) any increase or reduction of the authorised share capital of the Agent;

(c) the merger of the Business with that of any other entity, the acquisition of any interest in any company or business, the establishment of any new business, or any material alteration in the nature and or direction of the Project conducted by the Partnership;

(d) other than for full value and in the ordinary course of business, the transfer, sale or surrender of any asset of the Business having a book or market value, whichever is the greater, in excess of $10,000;

(e) other than in the ordinary course of business, the grant of any mortgage, charge or other security interest over any assets of or undertaking of the Partnership;

(f) the adoption by the Board of Directors of any distribution policy that differs from that policy described in clause 8 (as amended from time to time by agreement between the parties) and any distribution or decision not too make a distribution which, in either case, is different from the agreed distribution policy;

(g) the borrowing of any amounts;

(h) any expenditure by the Agent or agreement to expend amounts or any agreement to incur any liability, contingent or otherwise, aggregating in excess of $10,000 in any one financial year of the Partnership and not provided for in the budget for that financial year;

(i) any proposal to cease to carry on the business or a substantial part of the business of the Partnership or to wind up or dissolve the Partnership or to take advantage of any law providing for the relief of debtors in adverse financial circumstances;

(j) the delegation of any powers of the Board of Directors to any person;

(k) the entering into of any agreement or arrangement between the Board of Directors or the Agent and any of the parties to this agreement or their associates or any third party not at arm's length with any of them or any agreement or arrangement made other than in the normal course of the business of the Partnership or any amendment of any such agreement or arrangement;

(l) the remuneration of the Directors, the time for and process by which Partnership profits will be distributed, the rights of Partners to take drawings from the Business and the implementation or variation of superannuation, incentive, share and bonus schemes for employees of the Partnership;

(m) any amendment to the Constitution of the Agent;

(n) any payments (including movements on loan accounts), transfers of assets or assumption of obligations to or on behalf of any Director of the Agent or employee of the Partnership or any associate or relative of any such Director or employee;

(o) any proposed change in the rights of the Partnership under this Agreement;

(p) any other material departure from or variation to the most recently approved budget including, without limitation, entering into any major contract out of the ordinary course of business of the Partnership; and

(q) any of the matters set out in clause 6.5.

15. Transfer of Interest and Shares

15.1. Except as otherwise provided in clause 10 or in this clause 14, no Partner may transfer any Interest or Shares without obtaining the prior written consent of the other Partners.

15.2. In this clause 14 "transfer" includes any sale, arrangements or other disposition of any legal or beneficial interest in or any creation of any encumbrance over or a security interest in any Interest or Share.

15.3. A Partner may not at any time, transfer any Share held by it without transferring to the same person a proportionate amount of its:

(a) Interest; and

(b) Loan Account (if applicable),

and vice versa (Equity Package). For the avoidance of doubt, the Equity Package must be inclusive of a Partner’s Shares, Interest and Loan Account and the percentage of Shares and Interest and the value of the Loan Account included in the Equity Package must be proportionate. If a Partner wishes to include all of its Interest in the Equity Package, it must also include all of its Shares and Loan Account in the Equity Package.

15.4. A Partner may at any time transfer the whole or any part of its Equity Package in the Partnership to a Related Body Corporate or Related Entity of the Partner PROVIDED THAT:

(a) The Related Body Corporate or Related Entity executes a supplemental deed (in a form acceptable to the other Partners (acting reasonably)) pursuant to which the Related Body Corporate or Related Entity agrees to become a partner of the Partnership and to accede to and be bound by this Agreement.

(b) The Partner will not by reason of the transfer be released from its obligation to comply with and satisfy the terms and conditions of this Agreement in relation to the Equity Package assigned.

(c) If the transferee ceases at any time to be Related Body Corporate or Related Entity of the transferring Partner it must immediately transfer the Equity Package to the assigning Partner.

15.5. Subject to clauses 14.1 and 14.3 a Partner may sell or purchase an Equity Package in accordance with this clause 14.5:

(a) A Partner wishing to transfer any Equity Package (Seller) must first give written notice (Sale Notice) to the Board of Directors specifying the amount of the Equity Package which it wishes to transfer (Sale Package) and nominating the price fixed by it as the value of the Sale Package (Sale Price).  The Sale Notice constitutes the Board of Directors the agent of the Seller to sell the Sale Package and subject to clause 14.5

 REF _Ref2056585 \r \h 
(c)(i) is not revocable without the consent of the Partners.

(b) On receipt of a Sale Notice, the Board of Directors must forward a copy of the Sale Notice to each of the other Partners with advice of their entitlement to buy all or any of the Sale Package under this clause 14 and specifying a period of at least 14 days (expiring no later than 30 days after the receipt of the Sale Notice by the Board of Directors) within which any Partner may give notice (acceptance) to the Board of Directors that such Partner (Buyer) desires to buy all or a stated part of the Sale Package at the Sale Price.

(c) If acceptances are received for less than the total of the Sale Package:

(i) the Seller may, not earlier than 30 days and not later than 40 days after receipt of the Sale Notice by the Board of Directors, withdraw the Sale Notice by notice in writing to the Directors. 

(ii) the Board of Directors must not earlier than 40 days and not later than 45 days after receipt of the Sale Notice, (unless they have received a withdrawal of the Sale Notice under clause 14.5
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(c)
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(i)) allocate the Sale Package for which acceptances have been received to the Buyers and upon such allocation a contract is created between the Seller to sell and each Buyer to buy the Sale Package referred to in its acceptance at the Sale Price. 

(d) If acceptances are received for a greater number than the Sale Package, the Board of Directors must, within 45 days after receipt of the Sale Notice, allocate the Sale Securities to the Buyers in the same proportion as the amount of Interest and number of Shares held by each Buyer bears to the total amount and number held by all Partners whereupon a contract shall be created between the Seller to sell and each Buyer to buy the Sale Package allocated by the Board of Directors to such Buyer at the Sale Price. 

(e) Where acceptances are received to buy the Sale Package at the Sale Price, the Board of Directors must give written notice of the allocation to such Buyers and the Seller immediately after the Sale Package are allocated by the Board of Directors and the Sale Price of the Sale Package allocated to a Buyer shall be paid by the Buyer to the Seller within seven days after the date of such notice. 

(f) If acceptances are received for less than the total of the Sale Package the Seller is at any time within 60 days after the expiration of the period specified by the Board of Directors for the lodgement of acceptances entitled to sell and transfer the Sale Package for which acceptances have not been received to any person at a price not less than the Sale Price. 

(g) If a Seller is bound under this clause 14 to transfer any Sale Package and it defaults in doing so the Board of Directors may receive and hold the purchase moneys on behalf of the Seller and cause the name of the Buyer to be entered in the books of the Agent and the Partnership as the holder of such Sale Package.  The receipt of the Board of Directors for the purchase moneys is a good and sufficient discharge to the Buyer and after his name has been entered in the books of the Agent and the Partnership in accordance with this clause 14.5
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(g) the validity of the proceedings shall not be questioned by the Seller or any other person. 

(h) A Director may act and vote in connection with any business of the Board of Directors for the purposes of this clause 14 notwithstanding that he is concerned with the proposed sale as Buyer, Seller or otherwise. 

(i) Upon registration of a transfer of the Sale Package, a new share certificate will issue in the name of the Buyer.  If the whole of the Seller’s Shares are not transferred, a new share certificate for the balance of the Sale Package comprised in the Sale Notice must be issued to the Seller. 

(j) Where a proposed transfer of Sale Package is unanimously approved by all Partners, it is not necessary to comply with the provisions of this clause 14.

(k) Subject to clause 16.3(f)(i) if any Partner goes into liquidation or passes a resolution for winding up or has a receiver or receiver and manager appointed or a provisional liquidator appointed such Partner is deemed to have served a Sale Notice on the Board of Directors to transfer all its Equity Package held by such Partner at the Fair Value and the provisions of this clause 14 apply. 

(l) Subject to clause 16.3(f)(i) on any person entering into any agreement or arrangement or doing or performing any other act matter or thing the effect of which is to transfer, whether directly or indirectly, the beneficial interest or management control of any Partner to a person or persons other than the person or persons in whom the beneficial interest or management and control was vested at the date such Partner acquired its Equity Package, the Partner is deemed to have served a Sale Notice on the Board of Directors to transfer all its Equity Package held by such Partner at the Fair Value and the provisions of this clause 14 apply.

(m) It is acknowledged by the Partners that clause 14.5
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(l) shall apply to a transfer of management control in a Partner which has resulted from the death, total incapacity or lunacy of the person in whom management control was vested as at the date such Partner acquired its Equity Package. The persons who have management control of each Partner at the date each Partner acquired its Equity Package are set out in the Schedule.

(n) The Board of Directors must, within five days of an event referred to in sub-clauses 14.5

 REF _Ref103048313 \r \h 
(k) or (l) occurring, request an independent accountant to determine the Fair Value of the Equity Package.  The cost of the determination of the Fair Value shall be borne by the Partnership.

(o) In making a determination under clause 14.5
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(n) the independent accountant is to certify in writing the value, in his opinion, of the Sale Securities between a willing vendor and a willing purchaser and in making any such determination he acts as an expert and not as an arbitrator and accordingly the provisions of any arbitration statue do not apply.  The value fixed by the independent accountant is the "Fair Value" and is final and binding on the Seller and the Buyer. 

(p) The transfer of any Equity Package to any person who is not a Partner is conditional upon such person entering into an agreement with the Partners on the same terms (subject to the necessary amendment as to the parties) as this Agreement.

16. Disputes

16.1. If any dispute arises between the parties either party may give notice to the other within 14 days of the dispute occurring, such notice to be in writing and adequately identifying and providing details of the dispute.

16.2. The parties must confer and consult with each other to settle the dispute.

16.3. If the dispute is not settled within 28 days of the receipt of the notice of dispute, then either party may give notice to the other requiring that the matter be referred to a formal mediation to be carried out by a mediator agreed to between the parties or, failing agreement within seven days of the notice, by a mediator appointed by the President of The Law Institute of Victoria (or his or her nomine) (mediator) and:

(a) the mediation must commence within five days from the appointment of the mediator;

(b) the mediation is to take place by such procedures and at such times as the parties and the mediator may agree; 

(c) the parties are to agree the costs and expenses of the mediation with the mediator and share the costs and expenses of the mediation equally; 

(d) if the dispute is not resolved within 30 days of the commencement of the mediation then this Agreement shall terminate and clause 4.2 and 8.3 shall apply.

17. Events of Default

17.1. If any of the parties (defaulting party) is:

(a) not performing its obligations or duties in accordance with this Agreement including (without limitation) any obligations to make payments; or 

(b) is otherwise in breach of any provisions of this Agreement,

then the other parties (non defaulting party) may give written notice (notice of default) to the defaulting party requiring it to rectify the default. 

17.2. A notice of default must specify sufficient details about the default to enable the defaulting party to rectify the default.

17.3. If any of the following events occur:

(a) a party fails to comply with a notice of default within 30 days of receiving such a notice;

(b) a receiver, receiver or manager, controller, administrator, liquidator, provisional liquidator, trustee, inspector, official manager or similar person under the laws of any jurisdiction is appointed to, or exists in relation to, any party or its undertaking or any part of its undertaking;

(c) a substantive change in the ownership or a change in the control of any party;

(d) any action is initiated by any competent authority with a view to striking any party's name off any register of companies;

(e) proceedings are initiated with a view to obtaining an order for the winding up or similar process of any party or director of it calls or threatens to call any meeting for the purpose of considering or passing any resolution for winding up or similar process of any party;

(f) the Partnership or the Agent is prohibited from or is unable to own and conduct the Business for any reason, 

then: 

(i) as to clause 16.3
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(a)

 REF _Ref2065286 \r \h 
(b)
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(d) and (e) the non-defaulting party may by written notice either immediately terminate this Agreement or may notify the defaulting party that it deems the event of default to be service by the defaulting party of a Sale Notice on the Board of Directors to transfer the Interest and Shares held by the defaulting party at the Fair Value and the provisions of clause 14 shall apply; 

(ii) as to clause 16.3
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(f) any party may by written notice immediately terminate this Agreement;

17.4. If this Agreement is terminated under clause 16 then clauses 4.2 and 8.3 of this Agreement shall apply. 

18. Further Documents

Each of the parties hereto shall sign execute and deliver all such documents instruments and writings and shall do all such other acts and things as may be reasonably required to give effect to this Agreement.

19. Notices

19.1. A notice or other communication required or permitted to be given by one party to another must be in writing and:

(a) delivered personally;

(b) sent by pre-paid mail to the address of the addressee specified in this Agreement; or

(c) sent by facsimile transmission to the facsimile number of the addressee with acknowledgment of receipt from the facsimile machine of the addressee.

19.2. A notice or other communication is taken to have been given (unless otherwise proved):

(a) if mailed, on the second Business Day after posting; or

(b) if sent by facsimile before 4 pm on a Business Day at the place of receipt, on the day it is sent and otherwise on the next Business Day at the place of receipt.

19.3. A party may change its address for service by giving notice of that change in writing to the other parties.

20. Waiver or variation

20.1. A party’s failure or delay to exercise a power or right does not operate as a waiver of that power or right.

20.2. The exercise of a power or right does not preclude:

(a) its future exercise; or

(b) the exercise of any other power or right.

20.3. The variation or waiver of a provision of this Agreement or a party’s consent to a departure from a provision by another party will be ineffective unless in writing executed by the parties.

21. Governing law and jurisdiction

21.1. This Agreement is governed by the laws of Victoria.

21.2. Each party irrevocably submits to the non-exclusive jurisdiction of the courts of Victoria.

22. Further assurance

Each party will from time to time do all things (including executing all documents) necessary or desirable to give full effect to this Agreement.

23. Counterparts

This Agreement may be executed in any number of counterparts each of which will be an original but such counterparts together will constitute one and the same instrument and the date of the Agreement will be the date on which it is executed by the last party.

24. Whole agreement

In relation to the subject matter of this Agreement:

(a) this Agreement supersedes any prior partnership agreement between the parties; and

(b) this Agreement shall take precedence and supersedes all oral and written communications by or on behalf of any of the parties.

25. No reliance on warranties and representations

In entering into this Agreement, each party:

(a) has not relied on any warranty or representation (whether oral or written) in relation to the subject matter of this Agreement made by any person; and

(b) has relied entirely on its own enquiries in relation to the subject matter of this Agreement.

This clause does not apply to warranties and representations that this Agreement expressly sets out.

26. Severance

If any part of this Agreement is invalid or unenforceable, this Agreement does not include it.  The remainder of this Agreement continues in full force.

27. No merger

Nothing in this Agreement merges, extinguishes, postpones, lessens or otherwise prejudicially affects any right, power or remedy that a party may have against another party or any other person at any time.

28. Consents and approvals

Where this Agreement gives any party a right or power to consent or approve in relation to a matter under this Agreement, that party may withhold any consent or approval or give consent or approval conditionally or unconditionally.  The party seeking consent or approval must comply with any conditions the other party imposes on its consent or approval.

Schedule
Partner


Person in Management Control

Partner No1


###

Partner No2


###

Signing Page

Executed as an Agreement on
	EXECUTED by ###[Agent] PTY LTD (ACN 113 904 680) by being signed by those persons who are authorised to sign on behalf of the Company:


	
	

	Signature of authorised person

Name of authorised person

Office held
	
	 Signature of authorised person

 Name of authorised person

 Office held


	EXECUTED by PARTNER NO1 PTY LTD by being signed by those persons who are authorised to sign on behalf of the Company:


	
	

	Signature of authorised person

Name of authorised person

Office held
	
	 Signature of authorised person

 Name of authorised person

 Office held


	THE COMMON SEAL of PARTNER NO2 by being signed by those persons who are authorised to sign on behalf of the Company:


	
	

	Signature of authorised person

Name of authorised person

Office held
	
	 Signature of authorised person

 Name of authorised person

 Office held











