PURPOSES OF CONTRACT LAW
1. Retrospectively ( What did the parties mean by what they said?
a. To provide the parties their bargain (including remedy for breach/failure to perform)

i. Contract ( an enforceable promise (usually comes out of a bargain)

b. To achieve a socially desirable result

i. i.e. court can disregard a bargain if it’s against socially policy

2. Prospectively ( What precedent do we want to guide parties in the future?
a. To provide the parties a convenient set of default rules

i. Most related to remedy ( establishes “benefit of the bargain” damages

ii. There is usually more than a single answer as to what the remedy should be when a contract is silent on the issue (precedent is therefore useful for future disputes)

b. To create socially desirable incentives (Hadley diamonds/paper case)
i. To ensure that party with more information doesn’t get to take advantage of the party with less information

ii. Goal is to make parties behave in a certain way, to negotiate terms rather than rely on default rules ( to prevent strategic behavior

iii. This goal is distinct from the others ( not designed to give the parties the bargain they wanted, but to create precedent for clear and concise agreements without strategic clauses

Statutes only serve prospective—not retrospective—goals. 

OFFER AND ACCEPTANCE
For there to be a bargain, there must be intent to offer a bargain.
For there to be acceptance, there must be intent to accept the bargain.

Once contract is made, it’s enforceable

· Economic justification ( to encourage reliance

· Moral justification ( people should do what they say they will do
I. Mutual Assent
· An offer to contract and an acceptance of that offer

· At the heart of contract law is the determination of the parties’ intent to contract—mutual assent is necessary for an enforceable contract
1. Lucy v. Zehmer (VA, 1954)
a. Lucy offered $50K for Zehmer’s farm, Zehmer accepted but then claimed he was “bluffing”—trying to pull one over on Lucy

b. Court holds that actual intent is unimportant ( manifestation of intent is key
c. Mutual intent is objectively based

2. Stepp v. Freeman (Ohio, 1997)
a. Group of coworkers bought lotto tickets at certain times; Freeman (group leader) kicked Stepp out of the group without telling him ( they won the lotto and Stepp wanted in

b. Court held that there was a credit arrangement ( Stepp couldn’t be kicked out until he was informed that he was out of the group

c. Whether there has been offer and acceptance depends on whether there has been a manifestation of agreement of the terms 

i. Terms can be implicit, as long as they are clear to all those involved
3. Restatement (2nd) §23 ( Necessity That Manifestations Have Reference to Each Other
II. Existence of an Offer
· Looking for whether or not a reasonable person, in the context of the situation, would interpret the statement as an offer
· Few terms are truly essential for an enforceable contract—terms must merely provide a basis for determining the existence of a breach and for giving an appropriate remedy
1. Restatement (2nd) §24 ( Offer Defined
2. Lefkowitz v. Surplus Store (DE, 1957)
a. Store advertises $1 furs in the newspaper (first come, first served)
b. “Loss leader” to get customers into the store, store would claim that the furs were sold

c. Court held that the contract was formed on the loss leader ( store must actually sell the furs at the advertised price 

III. Agreements to Agree

· Enforceability turns on the same issues as determination of whether an offer could be reasonably interpreted as an assent to be bound upon acceptance 

· Is there enough to determine whether the contract was determined by mutual assent?

· No bargain until parties manifestly assent to agreement ( through offer and acceptance

1. Abel & Baker HYPO ( Abel hereby agrees in principle to sell her paint business, and Baker agrees to buy same, for $100K subject to further definitive agreement.”

a. Dispute as to whether the sale had to be in cash or on credit

b. Abel’s argument for not enforcing contract: 
i. “In principle” and “subject to” suggest no agreement on all terms

ii. Continental Labs says no agreement until final agreement ( others are just steps along the way (unenforceable!)

c. Baker’s argument for enforcing the contract:

i. “In principle” and “subject to” suggest merely negotiation on additional, or even different terms, as does the use of “further”

ii. Gap-filling is possible here

iii. No clear deal-breaker at time of supposed agreement—all major terms are mentioned (as opposed to Leeds)
d. Plight of interpretation ( those writing the agreement may not have been as meticulous as court interprets

2. Leeds v. First Allied Connecticut Corp (DE, 1986)

a. Parties had prior oral discussions about the terms, price and IRB financing always mentioned

b. In the contract itself, IRB financing isn’t mentioned

c. Court held that all of the important terms for both parties must be negotiated for a contract to be formed
3. Restatement (2nd) §33 ( Certainty

a. Few terms are truly essential for an enforceable contract ( terms must merely provide a basis for determining the existence of a breach and for giving an appropriate remedy
4. Continental Labs v. Scott Paper Co (Iowa, 1990)
a. Conference call between parties; Continental alleges that this call was final and binding, but Scott says that putting the contract in writing was a condition precedent to their performance

b. Need to determine parties’ intent through their words and actions, viewed within the context of the situation, and the surrounding circumstances

c. Court held that there wasn’t enough evidence to show that Scott intended to be bound by oral agreement

i. No agreement until parties intend it to be final ( others are just steps along the way
IV. Acceptance of an Offer
· Moment of Acceptance: fixes the terms of the contract to those agreed upon in the offer
· Parties thereafter are free to modify contract by mutual agreement (unless otherwise specified in contract)
· One party may not unilaterally alter the contract by changing the terms
1. ProCD v. Zeidenberg (7th Cir, 1996)

a. Z buys computer software ( box mentions “additional terms” inside, but doesn’t state them explicitly
b. Z argues that he agreed to the contract upon purchase; ProCD argues that terms were abundantly clear when Z used the product, and he was also made aware that if he didn’t agree to the terms he could return the product for a refund 

i. Case is about when acceptance, and therefore agreement, is made

c. Court held that the offeror is the master of his offer ( contract is not made when the buyer pays for the product, but rather when he agrees to the terms/uses the product
i. Subtler point: Z knew what he was doing—terms were reasonable and not unexpected, and were made abundantly clear before he used the product

1. Court wouldn’t uphold the maxim if the terms were unconscionable

2. Restatement (2nd) §50 ( Acceptance of an Offer Defined; Acceptance by Performance or Promise
3. Beard Implement Co v. Krusa (IL, 1991)
a. Krusa signed purchase order for a new combine, Beard didn’t sign—but purchase order said “This order is subject to acceptance by dealer” with a space for a signature

b. Krusa revoked; Beard argued the purchase order was the acceptance of their offer

c. Court held that the purchase order is the offer ( terms of the purchase order say that it must be accepted with a signature, so the signature is the acceptance of the offer
d. Court cites to UCC §2-206

i. Casebook thinks this is where the court goes wrong ( §2-206 is really about mail-order or electronic purchase orders

4. UCC §2-204 
a. When parties act as if they have a contract, they do (includes oral offers/purchase order acceptances) ( courts must do their best to fill in the blanks
b. Through the lens of this section, Beard v. Krusa was wrongly decided ( the deal was made, and the buyer was trying to back out

5. Fujimoto v. Rio Grande (5th Cir, 1969)

a. Employees threatened to quit the company; company offered them 10% of the net profits if they stayed ( put in writing and mailed to them, no mention of requirement that they sign and return the agreements

i. When they quit one year later, company refused to pay because no signature

b. Court held that the bonus was offered in exchange for their not quitting

i. Employees manifested their assent by continuing to come to work after threatening to quit ( since the letters didn’t specify requiring a signed acceptance, the only “acceptance” the employer could have expected is for their employees to keep coming in

6. Day v. Caton (Mass, 1876)

a. Day builds a wall ½ on his property, ½ on Caton’s property, believing there is an express agreement between the two that Caton will pay for ½ the cost

b. Court held that this is acceptance by silence ( building the wall was an implicit offer, and in that context, Caton’s silence was an acceptance

i. All Caton had to do was tell Day he didn’t agree to the building of the wall, but instead he said nothing and then profited from its existence

c. General rule ( acceptance by silence can’t exist, unless parties have agreed in advance that silence can constitute an agreement

i. But court ruled from this case that the facts show Caton understood that Day expected payment

ii. Must be confident that person wanted the services before we can assume their silence was acceptance
d. Other cases of acceptance by silence ( record club deals, if you don’t send back the CDs you receive it’s assumed that you accept them, and then must pay for them

e. Quasi-contract ( when you confer a benefit and then demand payment

i. Applies when there is no doubt that the beneficiary would have desired the services

ii. Applies when there is no opportunity to form an actual contract

1. i.e. doctor helps dying man on the street

2. Day v. Caton is NOT an example of quasi-contract, because Caton watched the wall go up, and could have said something if he didn’t want it
Contract implied in law: forced on the parties by the court, in order to avoid one party being unjustly enriched at the expense of the other

· i.e. Day v. Caton
Contract implied in fact: intentionally created by parties’ conduct; enforced like any express contract
· i.e. Stepp v. Freeman
Unilateral contract: a promise in exchange for an action

· At moment of contract formation, only one party has something left to do

· i.e. a lost dog reward case ( unilateral contract works best because contract is needed for performance, and because offeror can make an offer to multiple parties to solicit the most number of people possible
· In this example, the offer is accepted when a party brings the dog back—therefore, at acceptance, only 1 party has something left to do (pay the reward)

Bilateral contract: a promise in exchange for another promise

· At moment of contract formation, neither party has done anything yet

· i.e. roofing example ( once performance has been started, contract has been accepted, but that party has to finish the roofing and the other party still has to pay

· Neither party can walk away without consequences—contract assumes that the action can be done
7. Davis v. Jacoby (CA, 1934)
a. Davises agree to move to California to care for aging aunt and uncle in exchange for money from the will—they make plans to leave, but before they do the uncle dies ( do they still get the money?

i. Nephews argue this is a unilateral contract, and that performance was the only way to accept

ii. Davises argue this is a bilateral contract, and that their intention to perform/promise to perform was sufficient acceptance ( argue that offer would and did induce reliance
b. Could be unilateral ( contract wasn’t intended to bind the Davises, 

c. Could be bilateral ( Davises would be held liable if they changed their mind and didn’t come to care for them

d. Calling it an option contract solves the problem 

i. Option contract: when there is a unilateral contract that can only be accepted by complete performance, if the offeree begins performance in reliance on the offer but doesn’t proceed far enough to constitute acceptance, that beginning of performance permits the offeree a reasonable period to accept the offer by getting to a sufficient point of performance
1. Beginning performance in reliance on the contract creates the option to be allowed to finish (essentially creates a new contract—an option contract!)

8. Restatement (2nd) §45 ( Option Contract Created by Part Performance or Tender
a. Once you add §45 into the mix, Davises win whether contract is ruled a bilateral or unilateral contract
V. Termination of the Power of Acceptance
1. Restatement (2nd) §36 ( Methods of Termination of the Power of Acceptance
Revocation by Offeror 
2. Dickinson v. Dodds (England, 1876)

a. Dickinson gave Dodds until 9AM on Friday to accept; before Friday, Dodds heard that Dickinson had offered the land to other people
i. Dodds went to Dickinson’s house to accept, but was told that Dickinson had sold the property to someone else

b. Court allowed Dickinson to back out of contract because he had effectively manifested revocation of the offer before Dodds accepted it; the option wasn’t supported by consideration
i. §45 doesn’t apply (
1. Option contracts don’t apply to written contracts

2. Also the term is explicit (accepting by 9AM), and option contracts don’t apply to explicit terms in a contract (applies only to things that can be done by performance)

3. Petterson v. Pattberg (NY, 1928)

a. Petterson went to Pattberg’s house to pay him for the mortgage, but before he said anything Pattberg withdrew the offer

b. Court gets into a metaphysical discussion of what it means to tender money ( ultimately holds that the offer was withdrawn before it became a binding promise

c. Court should have applied §45 option analysis ( part of the bargain for exchange when offeror makes an offer in return for performance implies an option to accept by partial performance
i. Once Patterson went to the trouble of getting the money and bringing it to Pattberg’s house, he had earned an option by partial performance ( contract was binding (at least long enough to allow him to attempt full performance)
4. Marchiondo v. Scheck (NM, 1967)

a. Scheck contracted with real estate broker; revoked offer after broker began work

b. Uses §45 ( Court held that part performance of a unilateral contract results in a contract with a condition—full performance by the offeree

i. Right to revoke depends on whether the broker had partially performed before he received the revocation

1. Should be determined by a jury

Lapse of Time 
5. Restatement (2nd) §41 ( Lapse of Time

6. Loring v. City of Boston (Mass, 1844)

a. City places an ad in the paper offering a $1000 reward for aid in the conviction of an arsonist; years pass, there is a fire, and plaintiff wants the reward

i. City claims the reward is no longer being offered—signified by the fact that there hadn’t been any new ads in years

b. Court held that there had been a reasonable lapse of time ( the city’s offer had ceased to exist before the plaintiffs accepted it/acted upon it

7. Phillips v. Moor (ME, 1880)
a. Negotiations by letter over the sale of hay

i. Def had agreed to buy hay, but never responded re: price, pickup, etc; he denied liability when plaintiff asked for the money

b. Court held that under the circumstances, the sale was completed and the hay was the property of the buyer (def)

i. Appropriation of chattel=delivery by vendor

ii. Assent of vendee to take chattel and pay for it=his acceptance

c. In order to avoid strategic behavior, it is important that there is a clear, precise moment where both parties become bound to the contract
Termination by Rejection

8. Restatement (2nd) §38 ( Rejection
a. Rejection terminates a right of acceptance, but (absent reliance) rejection does not terminate binding option (because the offeror might want to revoke)
i. Rejection terminates the right of acceptance because the expectation of the offeror is that he doesn’t have to do anything else after a rejection, and because the offeror can’t decide he does want to accept after he has manifested a rejection
9. Morrison v. Thoelke (FL, 1963)

a. Is offer accepted upon post or receipt of a letter?
b. “Mailbox rule” says acceptance upon post
Termination by Counteroffer 
A counteroffer is a rejection ( counteroffer=a new offer, old offer is off the table
10. UCC §2-207 ( “Battle of the forms”—an extreme example of courts filling in gaps with regard to remedies, because parties don’t often read or understand the other party’s forms
a. 2003 Amendments abolish mirror image rule and the last shot doctrine

b. §2-207(1)
i. Begins with oral or written exchanges that may or may not form a contract

ii. Could apply this trivially to every contract ( but it isn’t trivial when you have verbal exchanges that wouldn’t form a contract under the common law

1. If the offeror expressly agrees to the offeree’s different or additional terms, there is an acceptance( DONE
2. If you don’t have an express acceptance, or the proviso applies (if the offeree’s acceptance is made conditional on offeree’s assent to additional/different terms) ( TAKES YOU TO §2-207(3)
c. §2-207(2)
i. Tells you what to do with additional terms (not different terms!) in merchant-to-merchant transactions

1. Different terms cancel each other out (“Knockout Rule”)

2. If not a merchant-to-merchant transaction, then different/additional terms don’t become part of the contract unless expressly agreed to by consumer (Gateway)
ii. Additional terms become part of the contract unless any of the three conditions applies (see UCC page)
1. But most additional terms materially alter a contract (b) ( TAKES YOU TO §2-207(3)
d. §2-207(3)
i. When there is a non-acceptance on face, or a non-acceptance because proviso applies, or because additional terms materially alter the contract, look to §2-207(3) ( there is a contract if parties acted like there was!
ii. Terms of contract are those on which the parties expressly agree + the background rules of the UCC

1. Use UCC gap-filler provision if it’s relevant; or common law controls
11. Commerce & Industry Ins Co v. Bayer Corp (Mass, 2001) ( Battle of the Forms
a. Baker trying to enforce Malden Mills’ arbitration provision

b. Court held that the document isn’t an expression of acceptance

i. Adler ( Court gets to correct holding, but goes about it in a complicated way (applies §2-207(1))
ii. Can say that there are additional terms in the contract, but Malden Mills never expressly agreed to them ( so §2-207(1) doesn’t apply; go straight to §2-207(3)
12. Klocek v. Gateway (KS, 2000) ( Battle of the Forms
a. Court held that purchasing the computer formed the contract

i. When he found additional terms inside, he didn’t have to agree because contract was already formed ( because he wasn’t given notice that there were additional terms (as opposed to ProCD)

b. Adler ( This probably isn’t a §2-207 case, although the court treats it as such

i. Additional terms bring you to §2-207(2), but that doesn’t apply b/c Klocek isn’t a merchant ( different terms not part of contract unless consumer expressly agrees
ii. Since contract was fully formed at time of shipment, it becomes battle of the forms ( can’t add additional terms later

iii. Argues that common law would say there was a contract at time of shipment, so don’t need §2-207

c. Applying §2-207 gets you to the same result, but it’s complicated and you don’t need to use it—§2-207 is about something that isn’t a contract under the common law

VI. Indefiniteness

· When there is something that looks like offer and acceptance, but on closer inspection it isn’t clear
· Court will fill gaps, even gaps intentionally left open by the parties provided that the parties give courts the tools to fill the gaps

1. Walker v. Keith (KY, 1964)
a. Offer for rental contract is accepted, terms for initial period of contract are clear ( uncertainty comes from the vagueness of the price at which the lessee can renew

b. Court held that it was impossible to make sense of the option, because it is unclear how the future rent would be calculated

i. Court doesn’t have to decide if parties agreed or not, because there is no way to fill this gap based on the information provided in the contract
2. Rego v. Decker (AK, 1971)

a. Decker leased gas station and property from Regos with option to renew and then an option to purchase ( terms of both options were laid out in contract

b. Decker decided to purchase, but Regos didn’t make good on all of the terms

c. Court holds that even though some terms are left open, the contract doesn’t fail for indefiniteness as long as sufficient guidance is provided for the court to fashion a remedy
i. Courts shouldn’t impose on a party any performance to which he did not and probably would not have agreed

CONSIDERATION
Consideration Doctrine (
· Consideration: performance or return promise that is bargained for

· Law is seeking to determine whether there is a bargain for exchange ( if a right was given up, probably a good chance that it was given up in exchange for an offer

· If right given up is meaningless ( sham consideration (there is no contract in this case, just an attempt to make a gratuitous promise enforceable)

· All that matters is that there is evidence of an exchange

· Any sort of good-faith bargained for exchange will do, and for purposes of consideration courts don’t ask whether the exchange was fair (Hamer, Batsakis, Fiege)
· Is a conditional promise sufficient to support consideration?  Case law says no; Adler says yes.
I. The Basic Concept

1. Restatement (2nd) §71 ( Requirement of Exchange; Types of Exchange
a. It’s the bargain that matters ( detriment/benefit is treated as evidence of a bargain

2. Consideration HYPO ( A agrees to pay B $1000 today in exchange for $1000 a year from today

a. Looks like a straightforward bilateral contract

b. NOT enforceable ( essentially B is just promising to pay A interest on $1000—a gratuitous promise
c. If the context was that the economy was going to have great inflation or great deflation over the next year, could argue that this is a real bargain for exchange

3. Hamer v. Sidway (NY, 1891)

a. Uncle promises nephew $5000 if he abstains from drinking and gambling until he’s 21

b. Uncle dies; nephew wants $5000 from the estate because he did abstain

c. Court held that if a person waives a legal right, it’s sufficient consideration
i. Doesn’t matter if consideration benefits him or not ( it’s enough that he promised something (particularly since he promised not to do something that he had a legal right to do!)

1. Promisor getting benefit/promisee suffering detriment aren’t dispositive—merely evidence that there is consideration

ii. Court also stresses that the nephew used to drink and gamble, to show that it wasn’t fraud and he actually was promising to abstain from something

4. Batsakis v. Demotsis (TX, 1949)
a. B loaned D $25, but had her sign a contract accepting future repayment of a loan for $2000

i. Amount bargained for is disproportionate to initial amount given

b. Court held that inadequacy of consideration doesn’t void a contract ( they don’t look at differences in value
i. Sometimes differences in value is evidence of sham consideration

ii. Not sham consideration in this case because D was desperate—her offer to repay a much larger amount clearly wasn’t a gift, she was just willing to enter an unreasonable bargain

1. HYPO 1) A promises B $10, if B promises to give A $1000 in one year

a. Gratuitous promise, not supported by consideration

b. Courts would only enforce that B owes a $10

2. HYPO 2) A asks for $10 from B to take her sick child to the hospital; A promises to repay B $1000.

a. This is a real bargain for exchange, similar to Batsakis 

5. Schnell v. Nell (Indiana, 1861)
a. Schnell agrees to give $200 to various parties ($600 total) in return for 1 cent

b. Nell sues for the money; Schnell says that the agreement had no consideration

c. Court held that 1 cent for $600 is sham consideration ( the promise was simply to make a gift

II. Forbearance as Consideration
1. Fiege v. Boehm (MD, 1956)

a. Case is about child born out of wedlock ( mother promises not to sue father (which may lose him more $, or cause embarrassment) if he pays her now

b. Later determined that this “father” isn’t the actual father of the child ( he claims no consideration because she promised not to sue, but wouldn’t have been able to sue anyway

c. Court held that it doesn’t matter if the right given up turns out to be worthless
i. Both people wanted something from the other, and both—in good faith—believed they were giving up a right that they actually had

ii. Whether or not she had a good faith reason to think that he was the father is for the jury to decide

2. Restatement (2nd) §74 ( Settlement of Claims
III. The Illusory Promise

1. Wood v. Lucy, Lady Duff-Gordon (NY, 1917)

a. Duff-Gordon gives Wood an exclusive right to sell clothes that she has endorsed; in return he promises to give her ½ the profits he makes by selling those clothes

b. Duff-Gordon doesn’t like deal; she starts endorsing other clothes and Wood sues for breach

i. Duff Gordon argued there was no consideration ( Wood obligated himself to do nothing

c. Court held that there wouldn’t be sufficient consideration but for Wood’s implicit promise to expend reasonable efforts

i. Creates this “implicit promise” idea to rationalize this with the consideration doctrine

d. Adler ( This case calls into question the consideration doctrine itself—shows why it might be misguided

i. There may well have been an implied promise in this case—but this case may have led the law dangerously astray in assuming that without question

1. Parties may or may not have wanted a legally enforceable obligation

ii. Law to this day is that there is an implicit obligation to expend reasonable effort
2. Requirements Contract HYPO ( Seller promises to sell all the iron ore demanded by Buyer for a fixed period of time at $100/unit.  Buyer agrees to buy ore, if any, only from Seller.  Buyer has no regular customers—just a spot-market reseller who sells when it’s needed.  Is this an enforceable contract?
a. NO ( reason distinguishes this from other cases

b. Initially, this looks like Lady Duff Gordon ( Seller promising to do something absolutely, and Buyer promising only contingently

i. Seller would argue this is an illusory promise: Buyer has acquired an option, but hasn’t obligated himself to do anything; it is the equivalent of a gift from Seller to Buyer

ii. Buyer would argue that he paid for his option by giving up the right to buy from anyone else for that fixed period of time

c. This is a one-sided contract ( only the buyer can win (terms are therefore unconscionable)

i. If the price of ore goes above $100/unit, buyer will buy a lot from seller, resell at a higher price, and make a large profit

ii. If the price of ore goes below $100/unit, buyer won’t buy any from seller

d. Answer would change if Buyer had an established customer base ( then there would be an understanding that Buyer would buy ore, even if the price went down

i. In that case, both parties would be gambling on the cost of iron ore, and this would become like Lady Duff Gordon
ii. When there is a natural constraint on the buyer winning or losing on a requirements contract, there is sufficient consideration
3. UCC §2-306 (
a. UCC says the demand has to be reasonable (like Cardozo in Lady Duff Gordon)
b. UCC says to look at the demand in periods before the contract to compare and determine reasonableness

i. A court may say that you can’t contract away reasonable efforts, but UCC allows it

c. Adler ( so long as the buyer isn’t a spot-market reseller, the UCC (like Cardozo) went too far in putting terms implicitly into a contract that the parties likely didn’t intend

4. Sylvan Crest Sand & Gravel Co. v. US (2nd Cir, 1945)

a. Contract b/w US and any contractors to deliver trap rock; provision that US may cancel any time

b. Sylvan sues for breach because US refused to accept delivery within a reasonable time

c. Court held that the US promised to either accept trap rock or give notice of cancellation within a reasonable time ( cancellation with reasonable notice as an alternative is sufficient consideration 

i. Option on the part of the buyer ( buyer implicitly promised to buy and accept shipments until such time as they cancelled terms

d. Adler ( Court seems to permit cancellation for any reason, which essentially means one party is promising nothing (just a gratuitous option to try and sell, because nothing promised in exchange)
5. Restatement (2nd) §77 ( Illusory and Alternative Promises
IV. Past Consideration
· Under consideration doctrine alone ( past consideration doesn’t come into account; not part of the bargain
· Under quasi-contract ( no opportunity to bargain=no consideration, but where a benefit conferred is likely to be one that beneficiary would have agreed to pay for, court imposes an obligation to pay

1. Hayes v. Plantations Steel Co. (RI, 1982)

a. Court held that consideration must induce the return act/promise; consideration can’t be delivered before the promise is executed

i. In this case, Hayes decided to retire before Plantations made any promise regarding a pension

b. Court invokes promissory estoppel as a substitute for consideration, rendering this gratuitous promise enforceable

i. But still need a promise to induce action

2. Mills v. Wyman (MA, 1825)

a. Ill son was taken care of by plaintiffs; def promised to pay for expenses, but changed his mind

b. Court held that there was no consideration here, just def’s general concern for his son

i. Says paying plaintiffs back was morally right, but not legally enforceable

ii. Note that some moral obligations are sufficient consideration for express promises (i.e. debts of infants, debs of bankrupts)—but here son had reached adulthood, his debt was his own

c. Adler ( this goes against the point he is trying to make, seems wrongly decided—promise should have been enforced (don’t cite to it!)
3. Restatement (2nd) §82 ( Promise to Pay Indebtedness; Effect on the Statute of Limitations
a. Waiving one’s rights under statute of limitations isn’t a past consideration ( waiving the doctrine creates a new, enforceable contract
4. Webb v. McGowin (Alabama, 1935)
a. Webb saved McGowin’s life but ended up seriously injured himself

b. McGowin agreed to pay for Webb’s expenses, in consideration for Webb saving his life

i. Webb suing to continue getting monthly payments, after McGowin’s death

c. Court held that McGowin’s agreement is valid and enforceable

i. McGowin received a material benefit ( therefore a moral obligation is sufficient consideration to support a subsequent promise to pay

1. The promise to pay is an indication of the extent of the benefit received

d. Adler ( quasi-contract should do the trick here, rendering the promise irrelevant/unnecessary

5. Sick Horse HYPO ( Farmer finds an injured horse on his property; doesn’t know who the owner is but horse looks valuable, so he cares for it.  When owner finds it, he promises to pay him back; later reneges.  

a. What is special about past consideration promises that makes enforcing the promise okay, when court refuses to enforce gratuitous promises?

i. Quasi-contract doesn’t necessarily apply—it’s possible that the owner didn’t want the horse to be cared for

ii. The promise in a past consideration case is a buttress to a quasi-contract decision ( if you were reasonably certain that the owner would have paid under quasi-contract, wouldn’t need the promise (i.e. if the horse is clearly valuable)

1. The promise is a tie-breaker for the court—turns the holding in favor of promise being enforceable
6. Restatement (2nd) §86 ( Promise for Benefit Received
a. Says this is true unless the promisee conferred the benefit as a gift, or its value is disproportionate to the benefit

V. The Preexisting Duty Rule
· Modification without consideration
· One party agrees to do something for the other party in exchange for a price
· Agreeing party later says they need more money to do the work, and other party agrees
· Court won’t enforce the additional money ( modification of the contract without consideration
· No bargain for exchange because promisee isn’t incurring any new obligation
· Courts always faced with questions ( determine whether or not the explanation for the raise is legitimate, or trumped up to take advantage of the situation
· Cases always come down to whether or not there is an excuse ( if it IS legitimate, common law says there is consideration for the modification, which is really a new contract; UCC says if the excuse is good, the promise isn’t extorting or using coercion
· Adler ( In some modification without consideration cases we should find that there is consideration even if there isn’t (i.e. find mutual mistake/changed circumstances to void the old contract, even if they don’t really exist) because if not and the party is insolvent, then won’t be able to perform contract because have no money to pay damages anyway
· Find consideration to establish good economic incentives, fairness
1. Stilk v. Myrick (England, 1809)

a. Two sailors desert; rest of sailors had to do more work

b. Sailors say consideration for a new agreement was that they had to work really hard, so they should get more money than their original contract

c. Court held that there was no consideration ( crew members are bound to exert themselves fully until the voyage is done, can’t argue for more pay when they are just doing their job

d. Adler ( doctrine is relatively unhelpful, case might have come out the other way

i. Could say that sailors had agreed to do certain work with X amount of crew members, so having 2 less crew members meant their workload had to increase

2. Lingenfelder v. Wainwright Brewery (Missouri, 1891)

a. Jungenfeld was in the process of performance when he demanded more money

b. Court held that if someone has already done what they’ve said they said, can’t demand additional compensation for doing it
3. Restatement (2nd) §89 (
a. Notes exceptions to the common law rule that modification requires consideration

i. Changed circumstances

1. Includes, but may not be limited to, changes that constitute excuse

ii. Statute

1. UCC 2-209(a): agreement modifying a contract needs no consideration

2. Focus shifts to whether concession was coerced (Adler ( this is essentially identical to question of whether there is consideration—still gets us nowhere)

iii. Reliance

4. Economics Model HYPO ( Fisherman on the high seas demand more money, claim the “nets are bad.”  They have no actual excuse; the nets are simply a strategic creation to try to get increased wages.  No consideration.
a. Would the captain ever agree to this, if courts would enforce even without consideration?

i. Captain would never agree if damages are fully compensatory, and sailors are always solvent

1. He would say that the fishermen owed him for every fish that swam by that they didn’t catch ( he is therefore indifferent to whether fishermen catch fish or not

a. If they do catch fish, he makes money; if they don’t, they owe him damages and he still makes money

2. Therefore fishermen have to perform, because it costs them less to perform than to not perform and pay damages

a. If for some reason it costs them more to catch the fish than to not catch/pay damages, then by not catching them both the fishermen and the captain will be more well off

b. Would the requirement of consideration ever matter?

i. No, because the promisor (captain) would never make a concession ( fish or don’t fish; no difference to him

c. If the fishermen will perform anyway, why not enforce all modifications?

i. Answer has something to do with the way real people interact, progressive nature of this ( fishermen are threatening the captain, and while they may only lose a little he stands to lose a lot—how long will captain let it happen before he pays the concession?

5. Modified HYPO ( Relax the joint assumption of full compensation and full solvency, and assume that consideration is required.  What happens then?  When will fishermen perform without renegotiation?
a. When the cost of performing is less than the contract price for performance (their wages) + the lower of the fishermen’s assets and the damages
i. Fishermen’s choice is to perform and get the contract price (their wages) at cost of performing (includes non-monetary costs, like physical injury, death, etc)

ii. Other choice is to not perform, not receive wages, and pay damages (what captain would have made if fish had been caught OR fishermen’s assets, whichever is lower)

b. Fishermen won’t perform unless it is efficient to do so

( Courts usually rule against the fishermen, either ruling no consideration (under common law) or coercion (under the UCC)
· If the nets actually are bad, can find working conditions so inadequate that there is consideration for a raise in salary

· Courts find that nets are bad when fishermen are in desperate straights

· Cost of performance has gone up

· Fishermen don’t have assets to fully compensate the captain

· Enforcing modification in this case also helps the captain ( the courts gain the ability to NOT enforce in situations where the nets are good (where fishermen would perform anyway)

6. Clark v. Elza (MD, 1979)
a. There was a tort case involving a car accident ( parties reached a settlement agreement, but plaintiff changed his mind

b. Court held that when def agreed to settle, he gave up the right to contest the amount and say he owes nothing
c. Court distinguishes between executory accord and substituted contract

i. Executory accord: agreement for future discharge of an existing claim by substituted performance

ii. Substituted contract: when parties intend new agreement itself to constitute a substitute for the prior claim ( immediately discharges original claim

VI. Promissory Estoppel
· Essentially a substitute for consideration, created to avoid the harsh results of allowing the promisor of a donative promise to repudiate, after the promisee has acted in reliance on the promise
· Promises enforced by estoppel will be enforced as if they are part of the contract—but it is a limited enforcement
· The harm is the lost reliance ( therefore reliance damages are awarded
· Necessary elements:
· A (usually gratuitous) promise
· Foreseeable reliance
· Actual reliance
· Injustice absent enforcement
· Promissory Estoppel works well—if at all—in cases of gratuitous promises (no bargain for exchange)
· Filling gaps created by consideration doctrine with promissory estoppel has created a doctrinal mess 
· Used by lazy judges to justify why promises should be enforced, without really knowing exactly why (and often misused)
· When analyze the cases closely, don’t need promissory estoppel, or at least shouldn’t use it
· Don’t need promissory estoppel in any case, because if there is a promise, then you can argue there is a contract, in which case standard contract law applies
1. Allegheny College v. National Chautauqua County Bank (NY, 1927)

a. Johnson offers Allegheny College $5000 to be used for a memorial fund in her name; then revokes

b. While this is known as the case that establishes promissory estoppel, it isn’t actually a PE case ( it’s a case of a simple contract—she promises to make a donation, school promises to advertise her donorship

c. Court has a boring dispute about this issue (was anything bargained for exchange, since school wasn’t necessarily doing anything?)

i. Yes—school promised to advertise her donorship, set up the memorial fund in her name

2. Classic promissory estoppel case ( Gratuitous promise: I promise the law school some money. 
a. Doctrine says: If in making that promise I reasonably expected school to rely on the promise, and such reliance occurs, promise is binding.
i. Need to show actual reliance

b. One can quibble over whether gratuitous promises should always be enforceable, or should never be enforceable

3. Charitable prescription case ( If promise to give money to charity, reliance is presumed and don’t need to show that any actual reliance occurred

4. Restatement (2nd) §90
5. James Baird Co. v. Gimbel Bros. (2nd Cir, 1933)
a. Def (subcontractor) submits a low offer to plaintiff based on a miscalculation
b. In reliance on that bid, contractor (plaintiff) submits a low general bid that is ultimately accepted

1. Prior to that acceptance, the subcontractor withdrew its bid

c. Court held that the offer was withdrawn before it was accepted ( def’s offer was in exchange for plaintiff’s acceptance, not its bid—so since plaintiff never accepted there was no contract
i. If bid was acceptance, this would have been a one-sided obligation—so promissory estoppel can’t apply

ii. Under Delta’s argument, damages would be contractor’s reliance on subcontractor’s promise ( reliance damages would likely have been $0

1. Court instead awards expectation damages (not reliance damages)

d. Judge Hand ( parties may have intended for the subcontractor to be bound on general contractor receiving the job, but this isn’t an excuse for general contractor to wait for his be bid to be accepted before accepting subcontractor’s bid
i. Adler ( doesn’t matter if Hand is right or wrong—no promissory estoppel either way

1. Under Hand’s reading, there was no acceptance of offer, because there was no communication of acceptance

a. Promissory estoppel not appropriate because under this reading, there was no promise ( need a promise to apply promissory estoppel!

2. If Hand misread the facts, and the subcontractor knew it could be bound merely by contractor using his bid (
a. If this is true, then there is acceptance, and there is a promise supported by consideration

b. No need for promissory estoppel!

3. Promissory estoppel has gotten us into trouble—courts are using it where ordinary contract doctrine would suffice

7. Branco Enterprises, Inc. v. Delta Roofing, Inc. (Missouri, 1994)
a. Delta submits subcontracting bid to Branco; Branco tells Delta they are relying on the bid; Branco’s bid is approved and then Delta pulls out
b. Court says that there is a contract, which was formed when Branco used Delta’s bid, but that promissory estoppel also applies

i. Promissory estoppel is valid because the court rejects Delta’s argument that the promise was contingent on certification – says Delta was bound at the time of contract, irregardless of certification

1. Had the court seen this as a contract case, question of acceptance would be relevant to whether or not there was an offer ( there wouldn’t be an offer if you reject Delta’s argument
c. Adler ( Where is the doctrine of promissory estoppel coming from?  Case would be simpler if viewed as a straight contract case
8. Drennan v. Star Paving (mentioned in notes; relied on by Branco court)

a. Facts essentially identical to those in James Baird
b. Court held that even though there was no contract, the subcontractor had reason to expect the contractor to rely on his bid—and would have wanted the contractor to rely on it!
i. Promissory estoppel supports the enforcement of this promise ( the subcontractor’s lowest bid bound contractor to use that subcontractor; they are bound to each other

c. In any non-gratuitous promise case where promissory estoppel is appropriate, case can be re-characterized as offer and acceptance with consideration

i. Outside gratuitous promise setting, there is a null set where promissory estoppel is both appropriate and needed (?????)

9. Hoffman v. Red Owl Stores (Wisc, 1965)
a. Red Owl makes various promises to Hoffman regarding one of their franchises, and in reliance on those promises he sells his businesses, relocates his family, etc

b. Court held that an agreement was never reached on essential factors necessary to establish a contract between the parties

i. Must have thought Red Owl was saying if Hoffman did everything they asked, then he would have earned the right to their standard franchise agreement (which would at that point be an offer that he could choose to accept)

ii. Perhaps court didn’t say this is a contract because promissory estoppel makes it easier, and they wanted reliance damages to apply (let the remedy drive the determination)
c. Adler ( If there was a promise, then shouldn’t there be a contract?  Conversely, if there wasn’t an agreement on the details, how was there a promise for Hoffman to rely on?
i. Court should have filled in the terms based on the standard franchise agreement

ii. Could be re-characterized as an offer that was accepted by Hoffman’s performance

REMEDIES

Damages

· Have both expectation damages and reliance damages in every bargain
· Courts usually award expectation damages, but sometimes award reliance damages
· Courts award reliance damages when the promise is gratuitous and/or not supported by consideration (promissory estoppel), even if expectation damages might be higher
· Don’t conflate what the courts award with the measure of what they are choosing between
I. Expectation Damages

Expectation Damages (aka benefit of the bargain damages): designed to make the victim of breach as well off as if the promise had been performed ( value of performance promised – value of performance delivered
· Standard remedy for breach of contract

· Ex) I agree to paint John’s house for $10K.  I discover it’s going to cost me $20K.  Once I repudiate the contract, John finds someone else who can paint it for $12K.

· Expectation damages = $2K

· Efficient Breach Theory: expectation damages are designed to do two things (
· Create ex post efficiency (at the time of breach, performance)
· Creates an incentive to perform only where it’s efficient to do so

· Allow promisor to make himself better off by breaching, and still allow promisee to get the benefit of the bargain

· Ex above) If contract price is $10K, it costs me $20K, and value to John is $12K

· Cost of performance = $10K; cost of breach = $2K ( more efficient for me not to perform (in my interest and in society’s interest!)

· Incentive to perform if and only if the cost of performance is less than or equal to the value of that performance (determined in housepainting example by the cost of my competitor painting instead)

· Permits breaching party to capture entire surplus from efficient termination

· Create ex ante efficiency (where expectation damages become difficult and imperfect)
· Creates an incentive to bargain rather than incur waste (Koseian Bargain)
· Ex above) If I ever breach contract, I have to pay John a $1 million penalty.

· Not going to breach because of high cost (equivalent of specific performance)

· I would rather perform and lose $10K than pay $1 million dollar penalty

· I might make a deal with John ( I will give him $5K to NOT paint his house (pay him less than I am going to lose)

· Benefit to society = $8K, because competitor can do it for $12K where it costs me $20K

· Ex post remedy works out better from an ex ante perspective as well
1. Hawkins v. McGee (NH, 1929)

a. Hawkins sues surgeon for breach of warranty (of success of an operation)

b. Expectation damages here would be ( a perfect hand – a hand made substantially worse off

c. Court says there was a reasonable risk of damage to the hand by undergoing surgery

i. Doesn’t award any damages

d. Adler ( Ridiculous case as applied to the facts—how could law be interpreted as it is here, and yet the court finds against the plaintiff?

( How do we determine value of performance when there is a nonexistent or suspect market benchmark?
2. Peevyhouse HYPO ( Debra owns mobile home on LI oceanfront property.  Her neighbors all have mansions.  She contracts for renovation of her roof for $10K.  Renovator starts work, but before he finishes he burns the mobile home down.  Competitor’s price to rebuild home (with new roof) is $100K.

a. Expectation damages are $90K (if already paid renovator = $100K)
b. Renovator’s argument ( he increased the value of the property

i. Land is valued at $990K with the mobile home; $1 million without it
c. Counterargument ( Debra wasn’t going to sell the property; what she wanted was a mobile home with a good roof (and therefore market valuation isn’t important to her)

i. Proof of her idiosyncratic value ( she paid renovator to fix her home; had she wanted to sell land, knowing that purchaser would just tear it down, she wouldn’t have done this

d. Comes down to whether or not we believe the victim of breach has an idiosyncratic valuation
i. If she is sincere, cost of completion of performance is a sensible move

ii. If she isn’t sincere, and we allow the contractor to be held up, negative consequences for both parties
If contractor anticipates the possibility of being sued going in, he knows he may have to pay a large sum for a small mistake ( will charge more for his work

This hurts the buyer (law reacts to this in Peevyhouse)

iii. Courts ask if this is an intentional breach case ( meaning contractor promised to do something, but then said he wouldn’t because it doesn’t matter in the long run
iv. In a changed conditions case (tends to be inadvertent breach) ( hard to be sure if plaintiff values the work as much as it will cost to complete it

3. Peevyhouse v. Garland Coal & Mining Co (OK, 1962)
a. Def agreed to perform restorative work after performing other work, but didn’t do it

b. Plaintiff wants cost of completion damages, def argues for diminution in market value

c. Court held that the contract provision in question is incidental ( since the economic benefit of full performance is grossly disproportionate to the cost of performance, damages are limited to diminution in value resulting from nonperformance 

d. Adler ( Cost of completion case that should have gone in favor of the plaintiff
i. Effects of this ( ex ante parties are going to make a huge effort to specify what is central to them/what they really want

ii. Economic waste occurs ( if after performance, homeowner isn’t satisfied; or if homeowner pretends to care after the fact
4. Sea Colony v. Freeman Associates (DE, 1989)
a. Sea Colony owners want cost of completion damages because buildings are falling apart

b. Defs want damages to be diminution of value damages – useful life (a subtraction for the years that the buildings have already been used)

c. Initially seems like Peevyhouse—question is whether or not the roof was as good as the one that was contracted for

i. Once you characterize the facts, not as complicated as Peevyhouse—in a commercial setting there is no idiosyncratic value

d. Right measure of damages should reflect what needs to be done to put victim of breach in as good a position as they would have been if the roof had been good for the last 16 years (court takes into account that the roof might have been causing injury for all the years of existence)

i. Need to determine (1) what was contracted for and (2) damages = difference between value of the roof contracted for and the value of the roof that was actually built

5. AM/PM Franchise v. Atlantic Richfield Co (PA, 1990)

a. Similar to Sea Colony ( goods given (gasoline) served a purpose, but weren’t good enough

b. Court awards expectation damages under UCC §2-714, §2-715 ( defines as incidental and consequential damages, and breaks consequential damages into three parts: loss of primary profits, loss of secondary profits, loss of good will (people who won’t shop there ever again)

c. Court asks what would value of performance have been, taking into account nonspeculative value of performance at all times (including good will)

d. Adler ( Court is trying to get the right answer, but working with a code that’s in the way

i. Don’t need to consider incidental/consequential damages ( look to the common law for how to award expectation damages (difference in value of performance)

ii. Good will damages are zero ( they are already included in standard damage calculation

II. Reliance Damages

Reliance damages: designed to make the victim of breach as well off as if the promise had never been made
· Adler says if there is a full contract supported by consideration, courts should never use reliance damages

· Sometimes it look like court is using reliance measure, but really just applying expectation damages under the zero profits assumption
1. Sullivan v. O’Connor (MA, 1973)
a. Court doesn’t follow McGee, because it’s so difficult to calculate the value of the “perfect nose” ( instead uses reliance damages = what plaintiff lost in reliance on the promise
Here it is just as difficult to calculate what the losses are

Typical use of reliance damages comes when reliance is easy to calculate and expectation is difficult to calculate

b. Adler ( this is an atypical reliance damages case; basically ignore it

i. Expectation damages should have been ( value of nose promised – value of nose delivered + any additional pain and suffering (beyond reasonable risk under contract)

ii. Restitution damages would be ( the fee paid for the surgery

2. Anglia Television, Ltd v. Reed (England, 1971) [$ amounts not taken from case]
a. Anglia producers get Reed to sign contract, which he then reneges on

b. Anglia spent a $10 before contract was signed, and $5 after ( sues Reed for $15

c. Court held that they lost all the money because of his breach, and that he should have known his actions would cause waste ( awarded all $15 as wasted expenditure damages
i. Court agrees with Reed that reliance damages are only $5; don’t view as reliance case!
ii. Court says Anglia can’t prove loss of profits, but can claim wasted expenditure
iii. Court awards expectation damages ( trying to determine value of Reed’s performance
1. Can’t tell what would have happened if Reed had performed, so court assumes Anglia would break even (= $0 profits, making back as much as they spent) ( so money spent should be awarded as damages
2. Courts award expectation damages under this assumption when it’s unclear whether victim would have made or lost money

3. Restatement §349 ( Says reliance damages can be reduced if the breaching party can show that the victim would have lost its reliance expenditures even if the breaching party had performed ( reliance damages are capped by expectation measure
III. Limitations on Recovery

Certainty ( Courts don’t set profits at zero anymore, just because they can’t figure them out
1. Freund v. Washington Square Press (NY, 1974)
a. In exchange for delivery of manuscript by a certain date, author would receive % of royalties
b. Breach of contract suit ( why does it seem odd that Freund wants to be repaid the cost of producing the book?
i. Costs of producing the book doesn’t provide what he originally contracted for—royalties 

ii. Contract is really about Freund needing WSP’s services because he can’t sell the book on his own (so court refuses to award cost of completion damages)
iii. He really wants the % of royalties ( but he can’t show profits for expectation damages, and court would have probably estimated lost profits to be low anyway (since the publisher didn’t want the book) so he sues for cost of completion damages instead

c.     Court held that Freund would be entitled to reasonable reliance damages, but he doesn’t assert any

ii. They award him nominal damages only

2. Humetrix v. Gemplus (2001)
a. Humetrix relied heavily on contract with Gemplus
b. Court allows for consideration of lost profits, because in this case Humetrix’s profits could be reliably determined

c. Adler ( This is an expectation damages case, looking at profit determination
i. Courts don’t set profits zero anymore, unless they determine that zero is their best guess
ii. Court doesn’t know how much Humetrix would have earned, but zero isn’t the right number ( allows jury to conclude the amount

Foreseeability ( Damages that aren’t foreseeable at contract formation are not recoverable
3. Hadley v. Baxendale (England, 1854)
a. Plaintiff’s mill broke down; he shipped broken crank shaft and needed a new one asap ( but he didn’t stress this urgency to the owner/manager of the shipping company

b. Court held that plaintiff should bear the loss, not the carrier—even if it’s an unexpected loss
c. This holding prevents the detriment that would be caused if court ruled the other way (if there was no foreseeability limitation) (
i. Carrier would charge everyone more for shipping, to include the high insurance cost

ii. Then people shipping merely letters would pay insurance for those shipping diamonds ( bad deal for anyone not shipping something extremely valuable

d. Court thinks there won’t ever be unexpected losses once people know this rule ( those shipping diamonds (or urgent crank shafts) will inform the carrier at time of shipping, so more precaution will be taken/insurance provided

i. Induces the right people to pay more for shipping

ii. Doesn’t mean unforeseeable damages go uncompensated—they will be compensated for if parties arrange for special circumstances

4. Foreseeability HYPO ( I contracted to repair a miller’s mill shaft by a certain date.  I didn’t do it by that date, and the mill was down for an extra month.  In a typical month, miller would have earned $10K in profits, but this month would have earned $100K in profits from a big order.

a. Court would hold that the $100K loss is too extraordinary, and therefore unforeseeable

Mitigation ( Not separate from expectation damages—mitigation is a part of them!
· For employment contracts, you have an obligation to seek other employment ( if you are fired, you must try and find a reasonable job to replace, and are only entitled to damages for the difference between what you make on that replacement contract, and what you would have made on the original contract
· Exception to mitigation is the lost volume doctrine ( if city cancels bridge contract, and builder is offered contract for another bridge, doesn’t count as mitigation if builder would’ve gotten 2nd opportunity anyway
5. Clear Mitigation HYPO ( I agree to restore and paint Josh’s antique rocking horse for $1000.  I spend $800 restoring/painting it, and arrive at Josh’s door with the restored horse.  Before I can ring the bell, Josh calls my cell and tells me he wants to repudiate the contract.

a. Damages for this breach are the full $1000

b. If Josh had repudiated right after making the contract, and I couldn’t find another job to substitute my profits ( damages would be $200

i. This is the profit I would have made for restoring the horse

ii. Couldn’t get full $1000 here, because I had an obligation to mitigate upon repudiation

1. Mitigation doctrine says ( once counterparty has repudiated, I have an obligation to save whatever costs I can without putting myself at risk
2. However, if I had no mitigation opportunity (I love painting horses, doing it would cost me nothing and I can’t get work elsewhere) there’s an argument for awarding me the full $1000 

3. Opportunity costs sometimes come into play ( how much was I injured?

c. Rare that contracts are as clear as this HYPO
i. Usually have question: was there repudiation?  (Rockingham County)
ii. Other times it’s unclear whether we should treat victim of breach as having had a mitigation opportunity (Parker)
6. Rockingham County v. Luten Bridge Co (4th Cir, 1929)
a. Can plaintiff recover for work done on the bridge after the cancellation of contract was received?
b. Court held that plaintiff can’t hold def liable for damages which need not have been incurred

i. Plaintiff must mitigate the damages caused by the breach, so far as he can without causing a loss to himself
7. Parker v. Twentieth Century Fox (CA, 1970)
a. Shirley MacLaine signed contract to perform in Bloomer Girl; Fox offered her Big Country instead—does she have to accept?
b. Court says no ( 2nd offer wasn’t a sufficient substitute, so it isn’t a mitigation opportunity

i. Different location, different type of film, she lost some creative control

ii. MacLaine believed Bloomer Girl was a pro-feminist film that she wanted to be associated with, and Big Country was very different (it wasn’t valuable to her)

c. Also a “guaranteed compensation” clause in contract ( Fox isn’t under an obligation to make Bloomer Girl, but is obligated to pay MacLaine her wages
d. Court doesn’t try to figure out how much worse Big Country would be than Bloomer Girl—because the calculation is difficult

i. Instead give entire benefit to the victim of breach (like Humetrix)

Liquidated Damages ( Damages by agreement, specified in contract
· Liquidated damages are used to avoid wasted precaution that occurs under expectation damages 

· However, liquidated damages lead to a possibility of a penalty when conditions change

· i.e. parties set damages based on market value of something, and the value changes

· Damages don’t have to be the same for both parties
8. Lake River v. Carborundum (7th Cir, 1985)
a. Some specified or liquidated damages are so high they are unenforceable, because they are more like a penalty for one of the parties—and contract law hates penalties

b. Liquidated damages that turn out to be too high ex post are enforceable only if:

i. Damages are a reasonable estimated measured at the time of contract formation AND
ii. Parties expected difficulty in measurement at the time of contract

c. Here there was a take or pay clause: party has to pay for full performance, whether or not he repudiates contract ( not a reasonable estimate of damages, because doesn’t take into account the time of repudiation
i. Wasn’t fair here to fix damages for repudiation without regard to what costs the victim of breach would have saved
9. HYPO ( I run a for-profit fair every year.  I hire Kenny to build a roller coaster—the more money spent on construction, the faster the coaster will be built.  I will take the cost into account—need to bring a certain number of people to the fair.  I decide to send out brochures to advertise, and if I know the coaster will be there, I’ll spend more on the brochures to advertise it.  If the coaster wasn’t going to be ready in time, I would still hold the fair but would spend substantially less on brochures.  Both parties have an investment decision to make.  Assume fair occurs but coaster isn’t done in time.

a. Expectation damages are a bad idea ( if both parties know they can get high damages upon breach, they will over-invest, causing economic waste

i. I would spend an inefficiently high amount, knowing that cost would be repaid by Kenny if he didn’t deliver coaster, and in reaction to this, Kenny would overspend too—and that would be reflected in the price of the coaster, which isn’t in my interest
b. Sophisticated parties will agree not to leave this to expectation damages ( will agree to liquidated damages

i. Then both parties spend based on the same potential damages

10. Schurtz v. BMW (Utah, 1991)
a. Adler ( idiocy of the UCC: trying to set things out in long form instead of using common law’s underlying principles

i. Court would get to the same answer here without the UCC

b. Common law says expectation damages apply ( difference between what BMW provided (bad car) and what they promised to provide (good car)

i. Ordinarily consequential damages would apply also (what Schurtz suffered as a result of the breach)—but this contract says consequential damages aren’t recoverable

1. Court gets into a discussion about the terms of the warranty, because applies UCC §2-719
c. Debate in law ( adopt UCC (rules: can’t drive on this road faster than 65 mph) or common law (standards: can’t drive on this road at an unsafe speed)?

Punitive Damages

11. Restatement (2nd) §355 ( Punitive Damages

a. Punitive damages aren’t part of contract law, but contract law doesn’t interfere with punitive damages if they would be available under tort law

12. Hibschman Pontiac v. Batchelor (Indiana, 1977)
a. Batchelor bought a car from Pontiac, but they didn’t service it properly and ultimately caused destruction to the car

b. Punitive damages case ( but why would the law permit punitive damages in a contract case, when it disallows liquidated damage clauses that create penalties?

i. It doesn’t!—This case seems wrongly decided, because the only thing Pontiac did was fail to fix the car 

1. Intentional breaches are allowed in contract law, provided they are efficient ( they don’t give rise to punitive damages
c. Law only allows punitive damages for malicious acts—perhaps the court thought the lies in this case gave rise to application of punitive damages
IV. Damages under the UCC
1. Teradyne v. Teledyne (1st Cir, 1982)
a. Teledyne canceled its order; offered to buy a cheaper product instead

i. Teredyne refuses; dispute over damages
b. UCC §2-708(2) damages = difference between unpaid contract price and market price ( court held that no damages are recoverable under §2-708(2)

i. Says mitigation damages don’t apply because accepting 2nd offer would mean surrendering a claim for breach of 1st contract
c. Adler ( ultimately a mitigation case
Restitution 
Disgorgement remedy ( takes back the benefit of the interaction from one of the parties

· Most common occurrence is when you pay for something before you actually get it

· i.e. pay for something before the terms of the contract are completed (ProCD)
· Also applied to quasi-contracts (contracts implied in law), and contracts that are unenforceable because of a mistake—lack of requisite writing, impossibility, mistake, or incapacity
I. Restitution When There Is No Contract—Quasi-Contract

· In a quasi-contractual action, one person has received services, property, or money under circumstances where he would be unjustly enriched if allowed to keep them—so the law allows an action in restitution to recover the benefits conferred
· When a doctor treats an unconscious person in the street, that is quasi-contract + restitution
· Judge presumes it’s very likely that the beneficiary would have contracted for the services if he had been able to—but there was no opportunity to bargain
· Court decides that doctor should be repaid for providing his sevices
1. Maglica v. Maglica (CA, 1998)
a. Husband and wife work together in business; husband tries to oust wife and she sues

b. Court held that quantum meruit allows recovery for the objective (market) value of services rendered to another, not the value by which that person actually benefits from the services
i. If her services could have been replaced by another employee, the value of her service is just her wages

ii. If she had unique skills and couldn’t have been replaced, she should also be entitled to a restitution award (some of the profits)

c. Court says it is likely that the husband and wife had an implied in fact business partnership (implied contract), so she is entitled to ½ of the profits made

i. Don’t need to apply quantum meruit in this case

2. Feingold v. Pucello (PA, 1995)
a. Pucello was injured, met Feingold (personal injury lawyer); they discussed possibility of legal representation, but never discussed fees

b. Feingold began work and demanded payment for his services

c. Court held that Feingold can’t claim restitution based on quasi-contract, because he started working before bargaining with the client, even though there was an opportunity to bargain
i. Similar to someone painting your house green in the middle of the night and then demanding payment, rather than waiting until morning to negotiate

ii. Court also points out that Pucello didn’t necessarily receive any benefits from Feingold’s work—he didn’t ask for any of it and he has a new lawyer working on his case
II. Restitution for Breach of Contract

1. US v. Algernon Blair (4th Cir, 1973)
a. Quantum meruit recovery allows promisee to recover the value of services rendered (restitution) irrespective of whether he would have lost any money while performing under the contract

b. Court held that breaching party can claim restitution, so long as in collecting their restitution, the victim of breach gets the full benefit of his bargain
i. This is allowed because breaching party also conferred some benefit on the other party by breaching (saved them labor costs)

ii. But law says enough is enough—once restitution runs out, can’t claim any more money

1. The law disallows negative damages

c. Court views breaching party as bad guys ( may be able to sue for restitution, but can’t sue on the contract for expectation damages, even if the non-breaching party would have lost money on the original contract
2. Bush v. Canfield (simpler Algernon Blair) ( Canfield agrees to sell quantity of wheat flour to Bush for $14K, of which $5K is paid on deposit.  At time of delivery, the flour is worth $11K.  Canfield fails to perform and Bush sues.
a. Bush’s theory of recovery ( restitution for breach of contract

i. Damages = $5000 (money paid on deposit)

b. Canfield’s response ( Bush would have lost money on the contract—Canfield is saving them $3000, so only $2000 of deposit has to be returned

c. Rule of case ( breaching party can’t take advantage of the savings; can’t get negative damages
i. Can’t breach contract and then sue on it
3. Rosenberg v. Levin (FL, 1982)
a. Attorney discharged without cause, after completing substantial work under a valid contract

b. Court held that a lawyer is entitled to a reasonable value of his services on a quantum meruit basis, but that recovery is limited to the contractual fee for those services

i. Says that lawyer-client relationship is special—law doesn’t permit clients being bound to pay expectation damages (because they should be able to find a new lawyer if they aren’t comfortable with their current one without being penalized)

ii. Since lawyer isn’t allowed to collect full expectation damages, but is limited to restitution damages ( no way will restitution damages ever go above contract price
c. Adler ( case represents a difficulty in restitution cases: how to account for partial performance?

4. Bush/Algernon Blair HYPO ( Abel is a plumber who signs on with contractor for $20/period.  Plumbers flood the market, and going rate for plumbing services is reduced to $5/period.  Abel is also an electrician who can do electrical work for $15/period.  Contractor doesn’t know Abel is an electrician, and there is a small cost for terminating a contract.  
a. Efficient outcome ( should be terminated, because she’s doing work for $20 that society values for $5, which is inefficient and wasteful

b. Under Algernon Blair reasoning ( Abel would never cancel her contract, contractor would never fire her without knowing that she was also an electrician, and there was an electrician job out there available 
c. Information asymmetry often leads to bargaining breakdown

i. Current law makes sense in this context ( if breaching party could sue on the contract, there would be a race to repudiate

1. Contractor would fire her and pay her merely $5 in expectation damages; Abel would quit so she could claim she saved contractor $15 by not performing
III. The Breaching Plaintiff

1. Britton v. Turner (NH, 1834)
a. Laborer agreed to work for a year for $120; quit about ¾ of the way through, because hadn’t received any payment

i. Breaching party suing for restitution (can’t sue on the contract for expectation damages)

ii. Court says this old rule is unfair ( party that attempts performance may end up in a worse situation than if he hadn’t performed at all 

b. Court held that breaching party can get back the benefit he conferred, because it was in exchange for compensation and the non-breaching party benefited from it
i. Stipulation that you can’t breach a contract and do better than you would had you fully performed (you can just get back what you spent before the breach)

ii. Also must take into account damages you may owe for the breach

c. Breaching party got the full benefit of his breach, subject to the non-breaching party getting full benefit of the bargain ( restitution works well within the context of efficient breach theory
i. Restitution award allows the breaching party to capture the entire benefit from breach

ii. Equating cost of breach with benefit of performance = party will make the right decision about whether or not to breach

1. When this happens, implicitly give the breaching party full benefit of the breach, giving him the incentive to breach efficiently and ensuring that the victim of breach gets what he wanted

2. Efficient breach HYPO ( I agree to paint Sarah’s house for $100.  I suddenly discover that I’m a terrible painter, and it will cost me $200 to paint the house.  My competitor can paint it for $120.
a. If I don’t breach, there will be wasted resources ($100 wasted)
i. If I do breach, expectation damages are $20, social benefit is $80

b. So there is actually a gain from the breach 

i. Me ( result of expectation damages is that I win

1. If I had performed, I would have lost $100

2. Since I breached, I only lost $20 (paid to victim of breach) 

ii. Sarah ( no difference for victim of breach—she still gets house painted for $100
Equitable Remedies
Specific performance: extraordinary remedy, permitted when there would be an inadequate remedy at law (when expectation damages are inadequate or difficult to calculate, i.e. there is no market value)

· Usually applied in contracts for the sale of land or particularly unique goods
· Specific performance of services is never permitted (Lumley)
· Adler ( Specific performance is justified because it won’t act as a penalty in contracts for the sale of land or unique goods, and therefore doesn’t create waste

· Because performance is trivial—the land/good is what is valuable

· Because seller likely values the land/good less than the buyer, or else wouldn’t have agreed to sell 

· Exceptions: (1) after contracting to sell, seller finds another buyer who is willing to pay more, and original buyer wouldn’t be able to find him that 2nd buyer; (2) circumstances change and seller increases his valuation of the land/goods

· Risk of waste is low, so specific performance applies 

1. Centex Homes Corp v. Boag (NJ, 1974)
a. Adler( nice case for policy at work—getting around the wooden doctrine

b. Contract for the sale of land, seller wants specific performance
c. Court rules against specific performance

i. There is an adequate remedy at law ( seller would sell land to another buyer, compare that price to the original contract price, and get difference in damages

1. The value of land to the seller=contract price, don’t need specific performance

d. Case is also about mutuality ( common law used to say if a remedy is available to one party, it’s automatically available to the other

i. Court says this is ridiculous—even though specific performance would have been available to the buyer doesn’t mean it’s available to the seller

2. City Centre One v. Teachers Insurance & Annuity (Utah, 1987)
a. Contract to borrow money ( court says this kind of contract isn’t unique
b. Court ruled against specific performance because there is an adequate remedy at law

i. Just because damages are difficult to calculate doesn’t mean they are incalculable

ii. Court also says land involved wasn’t particularly unique to the lender ( seller was only concerned about the money
3. Laclede Gas Co v. Amoco Oil Co (8th Cir, 1975)
a. Contract read that Laclede could demand gas indefinitely from Amoco, but Laclede didn’t agree to do anything with that gas, and could also buy from other sellers

b. Lower court held that this was unenforceable because of lack of mutuality; read it as just a crazy gratuitous promise on Amoco’s part

c. Court held that this contract is legit ( turns to question of specific performance

i. Buyer wouldn’t be able to buy gas on a long-term basis from another supplier

ii. Court also points out if Laclede couldn’t get gas from anywhere else, it would be hard to calculate the loss (inability to expand development—no market substitute)

d. Adler ( This seems wrong—Laclede would be able to buy gas elsewhere in the long term, and if it was more expensive Amoco would have to pay the difference

4. Lumley v. Wagner (1852)
a. Singer agrees to sing in a particular theater, and not sing elsewhere, and then reneges

b. Court doesn’t grant specific performance, but says she can’t sing anywhere else

i. This seems like a clear case for specific performance ( opera singers’ talents are unique

1. You can’t specifically enforce a personal services contract, because it goes against the 1st Amendment (which outlaws slavery and indentured servitude)

ii. Covenants not to compete ARE enforced

1. This seems wrong ( it’s a way to indirectly enforce indentured servitude through economic coercion, and could act as a penalty

2. So why are they enforced?

a. Parties choose to enter these covenants rather than rely on expectation damages, so enforcing them isn’t necessarily wrong

b. Also, calculating damages would be difficult

c. Modern covenant not to compete law doesn’t allow enforcement if covenants are too broad or too long—only permits limited covenants
STATUTE OF FRAUDS

Writing as Evidence

· Certain contracts are unenforceable unless evidenced with a writing signed by the person against whom enforcement is sought

· Doesn’t mean that only one signature forms a contract ( just means courts are willing to listen with one signature (look at circumstances and determine whether or not there was a contract)

· Courts don’t always know what the parties said or did

· Objective manifestation of assent = there has been an offer/acceptance

· Here courts won’t even listen to what was said or done unless contract is in writing
1. Restatement (2nd) §110 ( Classes of Contract Covered by Statute of Frauds

2. Restatement (2nd) §131 ( General Requisites of a Memorandum
3. Restatement (2nd) §129 ( Action in Reliance; Specific Performance
4. Restatement (2nd) §139 ( Enforcement by Virtue of Action in Reliance
a. Reliance is an exception to the statute of frauds ( supporting evidence that there was a contract
PAROL EVIDENCE RULE

· Bars the introduction of all negotiations or agreements occurring prior to the signing of the writing ( about to what extent evidence of those prior agreements may be introduced to add to or vary the written statement
1. No distinction between written and oral prior agreements
· Really about enforcement of a previous agreement

1. Tells you when a later agreement trumps earlier agreements
2. In essence, where a writing represents a final agreement, the parol evidence rule prohibits the introduction of evidence of prior (or contemporaneous) oral agreements with respect to terms that contradict the writing or come within the scope of a comprehensive portion of the writing
· Can almost always re-characterize a debate about extrinsic evidence regarding the meaning of a writing as a subject barred by the Parol Evidence Rule in that each party is saying term means something different
1. Courts don’t allow Rule to be used to bar someone from claiming that a term in an agreement means one thing as opposed to another—evidence can be brought in as long as parties say they are only debating the meaning of a term in the current contract
a. Kazinski: when a party can prove extrinsic evidence goes to interpretation, the it gets in
2. Sometimes court will say that the plain meaning is so clear they don’t want to hear extrinsic evidence to support another meaning (even though not barred by Rule)
· Key debate is how open you are to extrinsic evidence, period
· Evidence hierarchy (
1. Written agreement itself
2. Prior dealing under the agreement itself
3. Transactions between the parties under a different (prior) contract
4. Standard(s) in the industry (i.e. 2x4 isn’t actually s” by 4”)
· Courts are asking what a reasonable person would do ( hierarchy doesn’t add to this at all; should come out same way with or without the hierarchy—and most courts look to #4 first anyway
1. Outcome of the case (what a reasonable person should do) is decided before court applies the hierarchy—so hierarchy is actually pretty unhelpful
2. Restatement (2nd) §213 ( Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)
a. §213(1): when later agreements are intended to void earlier agreements, but don’t use that term

i. Where there is a disagreement about what terms of an agreement mean, there is a debate about how much evidence to let in to show their possible meaning

b. §213(2): to the extent that they are within its scope, a later agreement voids earlier agreements

3. UCC §2-202
a. Terms of final agreement may not be contradicted by evidence of prior written/oral agreements, but may be explained or supplemented
4. Pacific Gas & Electric v. Drayage (CA, 1968)
a. Not about Parol Evidence specifically—about interpretation and plain meaning

b. About the interpretation of “indemnity”
c. Judge Trainor says words are just symbols ( they have no meaning unless interpreted within the context

i. But he thinks courts are looking in the wrong place for context when they listen to ex post rationalizations, self-serving statements (especially when absent those self-interested testimonies, words likely have a standard meaning that everyone would accept)

5. Trident v. Connecticut General Life Insurance (9th Cir, 1988)
a. Similar to Pacific Gas ( in both cases, language which in some cases seems absolutely clear has a different meaning in different settings

b. Contract for a loan, plain meaning seems pretty clear

c. Kazinski says there is other language that says if Trident defaults, lender can compel them to pay everything back, plus a penalty

i. Kazinski says he can’t imagine clearer language—acceleration and penalty are at the option of the lender
ii. Citing Pacific Gas ( Kazinski says lower court must decide whether the lender’s option really means the borrower’s option (he says this is a big waste of time, but necessary based on precedent)

d. Why is this not about the Parol Evidence Rule?

i. Trident not claiming there was a prior agreement, but trying to interpret this agreement

ii. Can re-characterize a prior agreement case as a current interpretation case ( Parol Evidence Rule can be eviscerated by allowing discussion about the interpretation of the current agreement

1. Distinction ( can always have extrinsic evidence on the interpretation of a particular writing/oral agreement, as long as you’re not claiming that the current interpretation is determined by a prior agreement (Parol Evidence Rule!)
6. Restatement (2nd) §212 ( Interpretation of Integrated Agreement
7. Parol Evidence HYPO ( Abel agrees to landscape Baker’s property for $10K.  

a. Does the Parol Evidence Rule exclude evidence of a prior agreement for Abel to sell his car to Baker?

i. Contract for the sale of the car has nothing to with the landscaping contract ( not within its scope
ii. Court says ( assume the person claiming a prior agreement is telling the truth—would you reasonably expect to see mention of the earlier agreement in the later writing?

1. If yes, parol evidence rule applies and evidence of earlier agreement doesn’t come in

2. If no, as in this hypo, the court isn’t convinced the later writing was intended to invalidate the earlier agreement, and will listen to evidence of it

b. Does the Parol Evidence Rule exclude evidence of a prior agreement for Abel to construct a fountain in the middle of Baker’s property?

i. Yes, because it’s within the scope ( plans specify the plots of land to be landscaped, but don’t mention anything in the middle

ii. Even if the claim is for separate compensation, still not believable that they would have left this out of the contract ( court will say fountain is within the scope of the completely integrated agreement
1. If the court rules that it’s possible Baker is telling the truth about the fountain, then the parol evidence rule doesn’t apply ( court will rule that the landscaping agreement isn’t a completely integrated agreement, but a partially binding integrated agreement 

a. A partially binding integrated agreement just rules out contradictory terms
c. Why not resolve every doubt in favor of finding a completely integrated agreement, and eliminate evidence of any earlier agreements?  (Essentially, why not always rule with Abel?)

i. Some argue this is exactly what we should do 

ii. Counterargument: administrative difficulty, and parties might not know about this rule

AVOIDANCE OF THE CONTRACT
Different part of contract law ( no longer interested in interpreting an agreement, but trying to decide if agreement is worthy of enforcing
I. Unconscionability
Substantive unconscionability: terms that are too harsh, unconscionable in and of themselves
Procedural unconscionability: unfairness in the bargaining process, unconscionable because of circumstances
· Sometimes terms are so outrageous that it’s impossible to believe a party would have read/understood them and still signed the contract

· Can say it was substantively unconscionable

· But also can say there was procedural unconscionability ( party didn’t understand the terms due to inequity in bargaining power, lack of expertise, etc

· Procedural doesn’t suggest that the term would be unenforceable if understood, but says it probably wasn’t understood because of bargaining inequality

· Classic example ( a boilerplate term that is very pro-seller, but not so crazy that it wouldn’t be allowed
· UCC ( if the term isn’t part of an explicit bargaining process = unfair surprise

· Sophisticated seller and unsophisticated buyer ( many pages of small print and term is buried in there, and court concludes that if the buyer had seen the term, he would have undoubtedly found it surprising = unfair, and the court would rule it unconscionable as a matter of procedure

· i.e. a rental car contract includes a very heavy monetary penalty for speeding, car comes equipped with GPS system to tell rental car company when person is speeding

· Could imagine this isn’t substantively unconscionable

· But when it’s buried and so unusual, court may decide it’s procedurally unconscionable (was a surprise to the renter, clearly didn’t read or understand the boilerplate)
1. Williams v. Walker-Thomas Furniture (DC, 1965)
a. Seller used very pro-seller terms, amounting to a very high cost to consumer

b. Seller says this is what they must do to break even, otherwise they will go out of business

i. Seller might be strategically fabricating this, taking advantage of customers ( then it’s easy to strike down the term as unconscionable
ii. But if seller might actually go out of business/leave the market if not allowed to keep “draconian collection term” in their contracts ( don’t want to call the term unconscionable, because then buyer has nowhere else to go

c. Court held that the term was unconscionable (on the assumption that buyer understood it)
i. Court is confident that the seller will become more reasonable, isn’t worried if the seller has to leave the market ( unconscionable is unconscionable!
ii. Court is essentially making a value judgment—Williams doesn’t need the things she bought from the seller, so it doesn’t matter if seller is available to her in the future

d. Adler ( if court assumed that she DIDN’T understand the term, this is an easier case for procedural unconscionability

i. When a buyer signs an agreement but hasn’t read it, they are essentially agreeing to every reasonable pro-seller term—but not the unreasonable ones!

2. Weaver v. American Oil Co (Indiana, 1971)
a. Contract had a “hold harmless” clause ( Weaver is badly injured by American Oil Co employee’s negligence, but American says the clause holds them not responsible

b. Court held that the burden is on the party submitting a contract to show that the other party had knowledge of any unusual terms therein (otherwise has superior bargaining power)

i. Held that here the terms are so patently one-sided that it’s hard to believe Weaver read/understood them
c. Substantive unconscionability can be evidence of procedural unconscionability 

i. Substance is greatly one-sided and can see this in procedural unconscionability (no reasonable person who read/understood the terms would have agreed to them)
ii. If Weaver had been represented by counsel, procedural unconscionability would disappear ( then it just becomes a case of whether there is substantive unconscionability

II. Duress and Undue Influence
Duress is different from unconscionability ( in duress, the dire circumstances are caused by the other party
· Party that was under pressure must have been put there by the unlawful or illegitimate acts of other party

· Easiest case = putting a gun to someone’s head (physical duress)

· But duress can be non-physical as well

· This doesn’t cover price gauging ( if there is a shortage of something and company charges more, this isn’t duress because the company didn’t cause the shortage
· i.e. oil in the middle east ( upped gas prices in the US
1. Totem Marine Tug v. Alyeska Pipeline (Alaska, 1978)
a. Alyeska breaks its contract with Totem, Totem invoices for money owed; Alyeska says it won’t pay anything unless Totem signs a settlement/release agreement (for a much smaller amount)

b. Totem claims it was forced to accept the settlement because otherwise it would have gone bankrupt, and couldn’t be made whole again by suing for damages at a later date

c. Alyeska would have to argue ( duress wasn’t caused by them, that Totem botched the job and their own incompetence caused the situation

i. If Court believes this, they would say that Alyeska had a good faith basis not to pay anything, and they didn’t cause any duress

d. Totem’s story has to be ( that Alyeska admitted responsibility, but then threatened to delay payment in bad faith, knowing that Totem would have to accept the inadequate settlement

i. If Court believes this, then Totem’s allegations support a finding that they executed the settlement/release under economic duress

2. Economic Duress HYPO ( Ben runs a shoe store.  There are gaps in his line, and I can supply shoes to fill those gaps, but I want him to buy my full line for $10K.  I’m willing to sell a portion of the shoes now (certain sizes)—I would normally sell this portion for $100, but for Ben I’m charging $200.  Will I get away with this?
a. You would buy the shoes because you need a full line, but when I ask for payment you claim contract was signed under duress 
b. I say you owe me $200 as agreed, but court says restitution damages are $100 (value of shoes)

c. This is different from price gauging ( in that situation, the market price changes, and if seller doesn’t buy my more expensive product, will have to buy an equally expensive product from someone else
i. Here, if I follow through on my threat and don’t sell to you, I’m no better off because all I can do is sell them elsewhere for $100 ( I’m using the fact that you will be injured more than I will benefit to take advantage of the situation
ii. Restatement talks frowns upon this kind of threat—where one party is injured, but the other is not correspondingly benefitted
d. Modified HYPO ( Ben has the only shoe store in town in a good location.  I have the hot new shoes and I’m the only distributor in the region.  If I sell the shoes to anyone else, they’ll be worth a lot less.  If he doesn’t buy them, his store will shut down.  Shoes goes me $100/pair, worth $400/pair to Ben.  I’ll be happy with anything over $100, but I get him to pay $385/pair.
i. Ben doesn’t get to claim economic duress ( court would say this was just hard bargaining, and I captured more of the surplus
ii. No one would cry for me if shoes went for $105, so no one cries for retailer since shoes were nearly $400

e. Most courts would say only #1 is duress, because seller is taking advantage of economic duress, even though he didn’t cause it

f. Other courts would say neither are duress—in both cases, seller didn’t cause the problem, there’s just hard bargaining going on

i. From an economic perspective, makes no difference whether seller is taking advantage of the retailer’s misfortune or has just found a good opportunity 

1. An economist wouldn’t call either HYPO duress ( want to enforce both contracts, because want people out there creating bargaining ranges
3. Odorizzi v. Bloomfield School District (CA, 1964)
a. Odorizzi arrested; that night the school board members come to his house and demand his resignation (he was a teacher)

b. Court held that resignation should be rescinded because it was executed under undue influence

i. If school board wanted to negotiate the teacher’s contract with him, they should have done it during normal business hours, allowed him to have representation, given him time to recover from the stress of being thrown in jail, etc
c. Adler ( Odorizzi is an easier case—board members are clearly exploiting the situation; Totem is the more interesting case—harder to determine whether or not Alyeska behaved badly

Other regulatory prohibitions and limitations on freedom of contract:

· Contracts for the sale of kidneys aren’t enforced

· Contracts to enforce racial or religious discrimination aren’t enforced

· Contracts that put a permanent restriction on land aren’t enforced (law against perpetuities) 

· Contracts by minors are generally unenforceable

· Exception is CA—allows minors to enter contracts if represented by a parent/guardian

· Contracts made by persons who are mentally ill are unenforceable

· Contracts made by someone who is visibly intoxicated—and the other party recognizes that fact—are voidable

( See Supplemental Material!

III. Substantial Performance/Material Breach
Two main topics of contract law (
· What do the parties mean by what they said?
· What term(s) is a condition precedent for enforcement of the contract (must be satisfied)
· What precedent do we want to guide parties in the future?
· Mostly about resolving information asymmetry
· Typically the precedent you want is also the best guess at what the parties actually meant

· When there is a difference between what the parties meant and what would be best for future parties (information asymmetry), the court is more concerned with shaping future behavior ( want to induce future parties to act on fully informed terms (like Hadley)

· Doctrine of accidental breach ( hasn’t come up before because contracts were previously about repudiation—people wanted out, so we didn’t have to determine when accidental breach was sufficient to negate the contract

· Substantial Performance/Material Breach doctrine ( doesn’t have to be accidental; person who commits an immaterial breach still has to make good on the contract, and has to pay expectation damages—but an immaterial breach doesn’t allow the other party to get out of the contract

· Two things going on ( (1) Is there a condition precedent to performance? (2) Did the immaterial breach allow the other party to get out of the contract?
· When there is a failure of a condition precedent and an immaterial breach, breaching party has opportunity to correct by satisfying the condition precedent

· If they still fail, the breach is no longer immaterial ( other party isn’t obligated to continue under the contract

· Conditions precedent are also obligations—at some point, failure to satisfy becomes a material breach
· When court says a breach is immaterial, the victim of breach should be compensated for it, but he still has to perform on the contract

· Previously considered breach as all or nothing—now have to consider whether or not the breaching party released the other intentionally or not

· This doesn’t mean immaterial breach is without any remedy ( victim still has to perform, but after performance he can sue for damages
1. Jacob & Youngs v. Kent (NY, 1921)
a. Plaintiff built a house for def; contract specified that pipes used must be Reading brand

b. Def discovered that some pipes put in weren’t Reading; demanded that work be redone

c. Doctrine of substantial performance/breach is essentially a damages question ( comes down to whether we believe that homeowner really wanted Reading pipe, and therefore whether or not we think parties intended for there to be cost of completion damages in the event of a breach

i. If we believe that homeowner has an idiosyncratic value for Reading pipe, can say that there was a material breach/wasn’t substantial performance ( then court awards cost of completion damages

ii. If we disbelieve this, we say there hasn’t been a material breach/there has been substantial performance ( then court awards cost of completion damages ($0—because no difference in value between Reading pipe and pipe actually used)

d. This court holds that builder gets to keep the benefit of his bargain, so long as he compensates the victim for any loss from the immaterial breach

i. Court says only substantial performance is a condition precedent to the homeowner’s obligation—full performance is not

e. Earlier HYPO ( previously discussed this situation in terms of Peevyhouse—came down to whether victim of breach honestly has a valuation that is idiosyncratic
i. Same question as in this case—do we believe the person or don’t we?

ii. If we give in to victim and it turns out she doesn’t really value Reading brand more, plumber would raise price of pipes in the future to account for the risk of being sued, and ex ante this would be bad for the victim (she would have to pay more for something she didn’t really value)
1. Decided here that sometimes all breaches that can be remedied are intentional, because once discovered the breaching party can fix ( again it all depends on whether we believe in the homeowner’s idiosyncratic value

2. Courts rule against cost of completion damages once pipes are already in the wall, because cant be sure that homeowner isn’t just taking advantage of the situation

IV. Mistake
· Hard to distinguish mistake cases from subjective intent cases ( in both cases, parties have an understanding that is different from objective reality

· Mistake analysis is no different than any other contracts interpretation ( What did the parties mean by what they said?  Is there a reason to set a precedent to guide parties in the future, different from ‘what did they mean by what they said’?

· Comes down to questions about what the parties intended to be the outcome of the contingency, when a contingency arises that hasn’t been explicitly dealt with in the contract
· When parties contemplate a risk valuation, let losses lie where they are

· When they didn’t contemplate it, and there is a windfall/loss ( unless there is a reason to assign the loss to one party or the other, courts usually let it fall where it is

· When courts recognize that one party has superior information to prevent a loss, they will usually take that into account
Misunderstanding
· Objective Theory of Assent: doesn’t matter what people meant by what they said or did—what matters is an objective account of what they said or did

· A party can be bound to the objective meaning of words or action regardless of subjective intent

· Reason for objective theory is to foster reasonable reliance on contract terms
1. Raffles v. Wichelhaus (England, 1864)
a. Peerless case ( contract was for cotton to arrive on ship “Peerless”

b. Buyer claims he thought contract meant a specific ship (the October Peerless), not the ship that actually delivered the cotton (the December Peerless)

c. Seller claims the ship isn’t a material issue of the contract ( as long as the product delivered was what the parties contracted for, the contract is satisfied

i. Seller’s best argument ( when the October ship came in without any cotton on it, the buyer didn’t say anything!

1. Reality check: since the contract, the price of cotton plummeted, and buyer doesn’t want it at all anymore—he’s using the fact that there are two Peerlesses to hold the seller up (like Reading Pipe case)

d. Court held that there was no contract, because there is no way to choose between two Peerlesses

i. Held that there was no meeting of the minds on a term of the contract (which ship)

e. Adler ( There’s a possibility that the buyer is holding up the seller—which is costly to him as well (parties spend extra case to make sure cotton is on the right ship even though it doesn’t really matter, cost of cotton goes up)

i. Bush v. Canfield (can’t breach contract and sue on it) exacerbates this ( if not for Bush, seller would still demand to get paid benefit of the bargain damages, even if he admitted to breaching and delivering on wrong ship

ii. Reversal of Bush would therefore take away the incentive of buyer to hold seller up 

2. Subjective/Objective Intent HYPO ( Laura is my good friend; she owns a Buick and a beloved Replicar.  She is financially distressed, and offers to sell her car to me for $10K.  I accept.  It turns out the market value of her Replicar is $12K, while the market value of her Buick is $8K.

a. Do we have a contract for the sale of a car?  If so, which one?

i. Objective theory may not provide an answer 

1. Buyer says contract is for Replicar ( brings in extrinsic evidence that Laura was financially distressed, willing to take a lower price than market value

2. Laura would say a reasonable person knowing her wouldn’t have believed she would sell her Replicar

ii. Subjective assent

1. Adler ( this doesn’t come into play here; a court would likely argue there was no contract (like Raffles)

2. Rule of objective assent says subjective theory doesn’t matter
a. Exception ( both parties have a subjective meaning that is different then the objective meaning (then that meaning controls)

b. Exception ( if one party knows what the other party’s subjective intent is (then you have to hold him to it)
b. Revised HYPO ( If buyer thought Laura’s only car was the Replicar, court would find for the buyer, because don’t want the person with more information to take advantage of the person with less information
3. Restatement (2nd) §20 ( Strategic taking advantage of knowledge isn’t rewarded
a. HYPO 1 uses objective intent; HYPO 2 uses subjective intent ( in both cases trying to prevent strategic behavior

i. In most cases, objective theory gets us to the point where both parties understand terms

b. Objective and subjective theories are in fact protecting the same underlying objective ( disclosing full information, stopping inefficient strategic behavior

i. Forces parties to be explicit in contract, clear up any information asymmetry 

Mutual Mistake
· In mutual mistake cases, both parties have the same understanding that is different from objective reality
· All cases set up the same way ( if the contract is enforced according to the explicit terms without a condition or a qualification, one party benefits in a way that they hadn’t expected at time of contract

· When the contingency is contemplated, cases might read like mistake but there is no mistake ( just an unusual outcome (Wood)
· Question is what to do about it ( answer is where did the parties assess who should win and who should lose (who did they decide the winner should be ex ante)?
· The law is all over the place because of Sherwood—courts get lost in the application of whether something goes to the substance of the contract

· Better question is ( to whom did the parties assign the risk?
· Once courts conclude whether or not there is an excuse, they decide whether the mistake goes to a basic assumption of the contract
1. Easy HYPO ( Adler buys a mega millions ticket for $1.  He contracts to sell it to Emma for $1.  It wins, and is worth $100 million.  Emma wants the ticket; Adler claims mutual mistake—both parties thought it was a worthless ticket, but turned out to be valuable.

a. Emma would win without question

b. Adler’s argument is stupid ( he was selling the opportunity of a chance to win, not merely the physical ticket

2. Sherwood v. Walker (MI, 1887)
a. Rose 2nd case: seller thought cow was infertile, and therefore worthless compared to a breeding cow; he agreed to sell her to buyer, but after contracting it became apparent that cow was pregnant

b. Buyer argues this was a contract for the sale of Rose 2nd, that’s all that matters

c. Seller argues that cow is now materially different than the cow that they contracted for

d. Court held that the mutual mistake went to the whole substance of the agreement

i. Court takes price as evidence ( says parties would have met at a different place if they had known/anticipated that Rose might get pregnant

e. Adler ( This is ridiculous; borders on the metaphysical—Rose is still Rose!

i. Also counterargument to court’s holding ( if both parties didn’t know, then this is just a windfall in favor of the buyer, which is allowed

1. This is like purchasing a chance, and buyer might have overpaid a little to take a chance that Rose might not be infertile—then either way, one party wins

ii. Holding of the case creates a perverse incentive ( seller is essentially selling a lottery ticket that he can collect back if it wins

1. Court basically puts in a warranty that favors the more knowledgeable party

a. Contrary to the normal understanding of the law

2. In dealing with Sherwood, courts have had problems ( trying to deal with “whole substance or not whole substance” distinction

( Modern courts throw out this distinction between substance and quality of value!

3. Wood v. Boynton (Wisc, 1885)
a. Seller mistakenly parts with a diamond for $1; buyer wins

b. Court held that this contingency wasn’t contemplated (reads silence as a noncondition)

i. If anyone had potential to know that the stone was valuable, it was the seller – so the parties would have been likely to assign the risk to the seller

c. Could also treat this as a unilateral mistake case ( say buyer was in a better position to know

i. Still correctly decided—may be the exceptional case where law favors advantage taking

d. Court should favor the buyer in both cases, whether or not parties contemplated the contingency, because seller usually has more information about the product he’s selling

Unilateral Mistake
· Mistake about a “fact of the world” ( means that everyone knows except for the party in question that doesn’t know 

· If the party making the mistake had no idea but the party taking advantage of it should be able to tell that it is a mistake (i.e. the difference in price is enormous), unilateral mistake serves as an excuse

· If one party’s mistake is obvious to the other side, the other side shouldn’t be allowed to take advantage of it (First Baptist)
· Again back to idea that you side with the less knowledgeable party
1. First Baptist Church of Moultrie v. Barber Contracting Co (GA, 1989)
a. Barber submitted a bid but had made a mechanical miscalculation ( definitely a mistake, but not necessarily a unilateral mistake case (because not a case about a “fact of the world”)

b. Court held that the offer is binding because the parties made a deal

i. Bidders gave up the right to walk away from the deal, client gave up the right to continue to look for a lower bidder

ii. This is a conditional contract case ( client had a contract with each bidder, but each was conditional on the bidder being a low bidder

c. Now turn to unilateral mistake question ( what happens when offer is withdrawn because of a miscalculation?

i. Could held this was clearly a mistake (equivalent of a typo) ( the client didn’t rely on it, so the mistake is treated as one that excuses the offeror from the contract
ii. Mistake here is different than a “mistake about the world”

a. Unilateral mistake + no reliance spells relief (despite explicit clause to the contrary)

d. Plenty of precedent in cases where the offer is absurd, and offer is clearly too good to be true—but it’s trickier in this situation, because mistake was equivalent of only $9000, which wouldn’t necessarily have seemed strange to the client

V. Impossibility
· Not very different from mistake cases—analysis is identical

Mistake goes to a fact that existed at the time of contract

These circumstances are unanticipated at time of contract (mistake in false assumption)

· Unless contract is explicit, a reasonable default rule is:

· When there are circumstances that might have been prevented, it makes sense for the liability to rest with the party who could have most easily prevented it

· When there are circumstances that are beyond the parties’ control, have to decide who parties would likely have assigned the risk to

· Doctrine of Commercial Frustration: where party’s principal purpose is substantially frustrated without his fault by the occurrence of an event, the non-occurrence of which was a basic assumption on which the contract was made ( his remaining duties to render performance are discharged

· Adler ( frustration doctrine only frustrates the right outcome!

· Need a pretty good reason to decide the parties wanted an explicit excuse—otherwise contract is made because both parties are each hoping they’ll get a better deal

· Doctrine of Commercial Impracticability: where an unanticipated circumstance has made performance of the promise vitally different from what the parties contemplated when they entered the contract

· Usually an occurrence which greatly increases the costs, difficulty, or risk of performance

· Only want to excuse for impracticability when a situation is out of the party’s control

1. Taylor v. Caldwell (England, 1863)

a. Hall was rented out, burned down before contract was performed
b. Court held that the existence of the hall was a basic assumption of the contract, and that parties couldn’t do the impossible ( so the contract is void

c. Adler ( Case arguably comes out wrong—shouldn’t be about (metaphysical) impossibility analysis, but about who bears the risk of the fire
i. No explicit assignment of risk, but lessor should bear the loss, because they are the party that could most likely have prevented the hall burning down
ii. Same logic that is applied in Occidental Crude
2. Nissho-Iwai v. Occidental Crude (5th Cir, 1984)

a. Different from Caldwell and Krell, where it was literally impossible to perform ( in this situation, it’s merely impractical (really expensive for Occidental)
b. There is a force majeure clause in the contract (an explicit impracticability clause), but the court interprets it to lead to the same analysis ( on whom should the risk fall?

i. Occidental says this situation specifically falls under the clause

ii. But the clause also says Occidental has to act reasonably to prevent the loss for it to qualify as an excuse ( question becomes what is reasonable, which turns on who should bear the risk of loss for the contingencies that transpired

c. Court consolidates the two contingencies to ( it got really expensive for Occidental to perform—was the risk of these changed circumstances on the buyer or the seller?
i. Court held that you must expend reasonable effort to avoid impossibility or impracticability, so Occidental should impute the risk
d. If it’s just impracticable, and not impossible, always within the power of the seller to fix it

3. Sunflower Electric v. Tomlinson Oil (Kansas, 1981)
a. Field is empty, unknown to seller or buyer; seller claims mistake (and impracticability)
b. Court held that distinction between mistake and impracticability is meaningless ( seller bears the risk, because it contracted to produce the gas, and was in a better position to know whether or not it could produce any
c. Reasoning ( impossible to read contract without recognizing that parties knew there was a chance it might not succeed
i. Parties contemplated uncertainty but contract doesn’t provide an exception; seller is in a better position to assess, so court imputes risk to seller
ii. Seller gambled and lost—so held the court!

4. Krell v. Henry (England, 1903)

a. Henry rented Krell’s flat for the express purpose of watching the royal coronation

b. Coronation didn’t occur ( frustrated the purpose of the contractor

c. Court held that Krell can’t sue, because nonperformance is excused since the contract became impossible
d. What matters is did the parties contemplate this contingency, and if so did they assign the loss?

i. Doesn’t matter whether the unknown event existed at the time of formation or after

ii. Always a matter of where the risk lies
1. Difficult to determine who should bear the risk in this case, because neither party could have taken precautions to prevent the nonexistence of the coronation

2. Court imputed the risk to the lessor, called off the contract

5. Grosseth International v. Tenneco (SD, 1987)

a. IHC issued a franchise to Grosseth, then decided it couldn’t sell the equipment in the franchise
b. IHC claims frustration (becomes useless to perform, because there aren’t any more customers) and impracticability (expensive to perform—IHC would go bankrupt if they do, no customers)

i. Adler ( this distinction makes no sense; court deals with both

c. Case is about ( who bears the risk that there are no customers?
i. Court remands for jury to decide whether excuse claim is reasonable

d. One possible answer is to assign risk to the party who could most easily prevent it

i. But parties might not have implicitly agreed that cost would be borne by seller, because then seller might increase the cost by over-investing for precaution

ii. Jury has to ask who bore the risk of harm, not necessarily who might have prevented it

e. Adler ( IHC just made a bad deal!  Unless there is some exogenous reason to assume that some changes were going to be such that one party would be deemed to have an excuse, putting excuse in makes little sense

i. Excuse doctrine is often no different from hypo where contract price moves, and one party wants out
ii. In most fixed price contracts, risk is assigned as contract would lead you to believe ( parties agree to pay a certain price to assume the risk that one might lose more than they expected

1. Courts generally follow this ( generally say when a contract has a price term and the market moves, too bad!  If you wanted an excuse, should have put it in the contract.

VI. Fraud
Similar to unilateral mistake, “facts about the world” idea

· Whether or not excuse applies generally rests on whether or not the party did work to find out the information, or if it just fell into his lap and now he’s taking advantage of that knowledge
1. Vokes v. Arthur Murray, Inc (FL, 1968)
a. Vokes conned into signing contracts for endless number of dance lessons

b. Court held that the company’s behavior amounted to fraud

i. Difficult to distinguish sales puffery from what happened here—but in this case, the sales puffery crosses over into an implicit statement of a fact that is false
ii. Arthur Murray was implying that they were experts in the field, they understood the objective standards of good dancing, and that Vokes met those standards ( therefore this is a fact that is false

c. Adler ( this is also a unilateral mistake case—Vokes was misled about a fact of the world (whether or not she was a good dancer)

i. Even easier to make out than typical unilateral mistake case, because this is also fraud ( Arthur Murray knew that she had no dance potential, thus statements were fraud
2. Stambovsky v. Ackley (NY, 1991)
a. Stambovsky bought a house from def ( house turned out to have a reputation  for having a poltergeist (a rumor that def fostered but hadn’t disclosed to plaintiff)
b. Court held that rescission of contract was allowed here ( seller not only took unfair advantage of plaintiff’s ignorance, but also created and perpetuated a condition about which plaintiff was unlikely to even inquire

i. Can interpret this holding as ( whether or not the house is haunted is a fact about the world, which seller misrepresented = unilateral mistake
1. Knowing the truth of the fact is important, because house has a lower market value because of this undisclosed fact

ii. Also important that seller was responsible for this fact about the world
c. Adler ( court could have just said there’s no such thing as a haunted house, and therefore no mistake—court goes overboard in rejecting this approach

3. Cousineau v. Walker (AK, 1980)
a. Seller misrepresented facts about the world (amount of gravel on property, amount of frontage property) – but that information wasn’t actually part of the negotiations

b. Court held that rescission of contract was allowed ( seller was responsible for the misstatements

i. Says it doesn’t matter that the misrepresentations weren’t part of negotiations

4. Restatement (2nd) §161 ( When Non-Disclosure is Equivalent to an Assertion

a. In most cases, the default rule is to keep silent and take advantage when you know something

b. However, a party must disclose information if he knows that disclosure is necessary to prevent a previous assertion from being a misrepresentation or fraud 

i. Can’t say something about a fact, learn it was wrong, and not correct it

c. This justifies the holding in Cousineau
d. What about Stambovsky?  Why does it come out the way it does?

5. Understanding Stambovsky HYPO ( I own land in TX.  Barry has invented a new technology that only he possesses, which allows him to see underneath land and find oil.  Assume it’s not trespassing to do this, and that Barry sees oil under my land.  I put my land up for sale at $1000/acre (correct price for land, assuming there’s no greater likelihood of oil being there than anywhere else).  Barry accepts my price, even though with oil it’s worth $10K/acre.  He starts drilling for oil; I notice that, and sue for rescission claiming fraud and unilateral mistake.
a. I LOSE ( here the buyer went to the trouble of finding this out, don’t necessarily want to discourage that kind of strategic behavior
i. If you invested in the information that you’re now trying to take advantage of, you can because it’s your information!  (absent a fiduciary duty)

ii. The person with private information will strike a better bargain if he keeps the info private—and the law generally thinks this is fine, just the way bargaining works

1. Some courts, however, would say this is unconscionable and rule the other way

b. Why is Stambovsky different?

i. There essentially the seller is trying to take advantage of a mistake about the world ( what good would come from letting the seller take advantage of knowledge that basically fell into his lap?

ii. Allowing the seller to do this would be allowing him a windfall for no good reason

c. The law merely forces people to disclose when necessary (saw this as far back as Hadley)

i. This is true for unilateral mistake as well ( moving away from “buyer beware”

1. i.e. if seller knows the house is cracked—because he was there when it was cracked, not because he invested time in discovering that fact—most courts today would require him to disclose that information to a potential buyer

d. The law protects non-disclosure in appropriate circumstances (see Restatement (2nd) §161)
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