Enforceability of Promises

Big Picture: A contract is a legally enforceable promise- a promise plus consideration.  The definition of consideration has changed over time.  In our current system, we have two theories under which a promise may be enforced:

· Bargain Theory- idea of reciprocity, exchange between parties of two promises or a promise in exchange for an action.

· Promissory Estoppel- idea of one party’s detrimental reliance on another’s promise.

General Consideration Theory


· Why have consideration concept?  Why not just enforce all promises?  Consideration serves:

· evidentiary function

· cautionary function

· deterrent function (deterring transactions of “doubtful utility”)

· channeling function (distinguishing types of transactions and tentative expressions of intent)

Benefit-Detriment Theory

· Older theory of consideration, popular in 17th century, still comes up occasionally.  

· Consideration for a promise is a benefit to the promisor or a detriment to the promisee.  (e.g. Hamer v. Sidway (NY 1891): Uncle promises nephew $ if he refrains from various vices until he turns 21.  Enforceable because nephew incurred detriment by giving up freedom, forbearing from lawful actions.)

Bargain Theory

· Bargain theory was dominant in 19th century, now part of the two-track system.

· Holmes’s bargain: both parties must agree “that each was induced to promise or to act by the promise or the act of the other.”

· Williston’s benevolent man & tramp: distinction between a condition of a gratuitous promise and consideration for bargain.  Important that promisor be truly seeking something from promisee.

· Restatement (Second) of Contracts §71: 

(1) To constitute consideration, a performance or a return promise must be bargained for.

(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

(3) The performance may consist of 

(a) an act other than a promise, or 

(b) a forbearance, or 

(c) the creation, modification, or destruction of a legal relation.

(4) The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.
· “Peppercorn theory of consideration”: It used to be that anything, no matter how small, could serve as consideration for a promise.  Now we have abandoned this formalistic/symbolic theory (e,g, Goulet v. Goulet, below, $1 is not consideration for giving up right to sue), but we don’t require equivalence in value, as long as the thing bargained for is truly sought after (Restatement §79).
· Under strict bargain theory, gratuitous promises are not enforceable:

· Kirksey v. Kirksey (Ala. 1845): Widow moves to brother-in-law’s land after he promises to give her place to raise her family; later he moves her & then kicks her off land.  Promise unenforceable because lacked consideration.

· Forward v. Armstead (Ala. 1847): Son moves & works land for father after father promises to will him the plantation.  Promise unenforceable: “The test is, whether the thing is to be paid in consideration of the removal, instead of being given from motives of benevolence, kindness, or natural affection.”

· Stilk v. Myrick (England 1809): Sailor agrees to wage of £5/month on voyage b/n London and Baltic.  During voyage, two sailors desert, captain can’t find replacements, and so promises the remaining crew that they can divide the wages of the deserters.  Captain’s promise is “void for want of consideration…for the ulterior pay promised to the mariners who remained with the ship.  Before they sailed from London they had undertaken to do all they could under all the emergencies of the voyage.  They had sold all their services till the voyage should be completed.”  (pre-existing legal duty rule)
· Transition cases between bargain theory and promissory estoppel: 

· Siegel v. Spear & Co. (NY 1923):  Agreement to store and insure furniture without compensation; furniture burns.  Court holds that combination of bailment relationship and part performance made promise to insure enforceable: “A mere agreement to undertake a trust, in futuro, without compensation, it is true, is not obligatory; but when once undertaken, and the trust actually entered upon, the bailee is bound to perform it…”.  Wounds older case of Thorne v. Deas (NY xxxx), holding that there was no consideration for ship owner’s promise to his co-owner to insure their ship.

· DeCicco v. Schweizer (NY 1917):  Father promises future son-in-law/count he will pay daughter annuity after their marriage.  Stops making payments 10 years later.  Cardozo shoehorns case into bargain theory & gets around pre-existing legal duty rule by saying father promised the annuity to induce count & daughter not to mutually abandon their marriage commitment.  Combines bargain & reliance language: Daughter and count were “free by common consent to terminate their engagement or to postpone their marriage.  If they forbore from exercising that right and assumed the responsibilities of marriage in reliance on the defendant’s promise, he may not now retract it.”  (Note: concurring judge views contract as marriage settlement, putting it into special category of cases in which no consideration necessary.)

· Allegheny College v. National Chautauqua County Bank (NY 1927): Gift pledge of $5,000 to go to named scholarship.  $1,000 paid, then pledge retracted; college sues for balance upon donor’s death.  Cardozo straddles bargain theory & promissory estoppel reasoning in enforcing promise: Donor sought “posthumous remembrance” in exchange for gift (bargain).  Or charitable subscription exception: “We have adopted the doctrine of promissory estoppel as the equivalent of consideration in connection with our law of charitable subscriptions.” 

Promissory Estoppel

· Restatement (Second) of Contracts § 90. Promise Reasonably Inducing Action Or Forbearance:

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
· Promises enforceable due to promisee’s reasonable reliance:

· Ricketts v. Scothorn (Neb. 1898): Grandfather gave P a note promising $2,000 at 6 per cent annum, stating that he didn’t want his grandchildren to have to work.  Promise enforceable because, although there was no bargain/exchange (gift wasn’t contingent on P giving up her job), contract is valid on grounds of “equitable estoppel” (case is before promissory estoppel language): “Having intentionally influenced the plaintiff to alter her position for the worse [give up job] on the faith of the note being paid when due, it would be grossly inequitable to permit the maker, or his executor, to resist payment on the ground that the promise was given without consideration.”

· Lusk-Harbison-Jones, Inc. v. Universal Credit Co. (Miss. 1933): Promise to insure repossessed cars (compare to Siegel v. Spear).  There was consideration because the “appellant acted upon the statements made by appellee that the latter had the insurance and would continue to carry it; a very reasonable course on the part of the appellant.”  (cites Restatement §90)

· Feinberg v. Pfeiffer Co. (Mo. 1959): Employer promises P $200/month pension for life on her retirement.  Later reduces by half.  Contract enforceable: There was no bargain (past acts—i.e. P’s “long and faithful service”—can’t serve as consideration, and promise wasn’t contingent on P. continuing or ceasing to work for company).  But there was promissory estoppel as P. retired “from a lucrative position in reliance upon defendant’s promise to pay her an annuity or pension.”

Exceptions: Seals/Formalism & Moral Consideration

· Consideration may not be necessary in order to enforce a promise when there is a seal or other formal instrument or moral consideration.

· Seals have now been abolished in sale of goods contracts.  Also abolished in about half the states.  Historic use:

· Pillans and Rose v. Van Mierop and Hopkins (England 1765): “In commercial cases among merchants, the want of consideration is not an objection” when contract is written.

· Warren v. Lynch (NY 1810): Emphasizes formality of seal tradition, used to fix attention of parties, ceremony & solemnity, and reduce chance of fraud.  Scrawl, sufficient to enforce contract in VA, not acceptable in NY, which required wax impression.

· Goulet v. Goulet (NH 1963): Wife signs covenant agreeing not to sue husband for injuries sustained in car accident in exchange for $1.  Although there was no consideration for the covenant, the covenant is enforceable under Maine law because of the seal.

· Moral consideration: In rare cases, the moral obligation to keep a promise may constitute consideration for the promise.  Used by courts to get around rule that past consideration is no consideration in cases in which promise is made as reward/ compensation for past acts:

· Mills v. Wyman (Mass. 1825): Outlines specific circumstances in which moral consideration applies: (1) promise by adult to pay debt of infant, (2) promise by debtor who has been discharged by statute of limitations or bankruptcy to repay his old debt.  In case of D’s promise to compensate P for his good Samaritan care of D’s ill son, the moral obligation does not constitute sufficient consideration.
· C. ​​​​__v. W.____(Tex. 1972): In Texas fathers have no legal obligation to support an illegitimate child.  In this case promisor received no benefit and promisee incurred no detriment by D's child support promise (reprise of benefit-detriment theory); thus no consideration.  Moral obligation not sufficient to enforce contract.
· Webb v. McGowin (Ala. 1936): After P saves D’s life, D promises him $15 biweekly for life "in consideration" of P having saved his life & in consideration of injuries received by P.  Promise is enforceable: If D received "material benefit" & made subsequent promise to pay AND has moral obligation to P, can be sufficient to enforce promise.

Formation & Interpretation


Formation and Interpretation: Offers

U.C.C. § 2-205.  Firm Offers.
An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.”

U.C.C. § 2-206. Offer and Acceptance in Formation of Contract.
(1) Unless otherwise unambiguously indicated by the language or circumstances
(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.
Restatement (Second) of Contracts § 30. Form Of Acceptance Invited 

(1) An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance.

(2) Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.
Restatement (Second) of Contracts § 32. Invitation Of Promise Or Performance
In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.

Restatement (Second) of Contracts § 45. Option Contract Created By Part Performance Or Tender
(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

(2) The offeror's duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.
Restatement (Second) of Contracts § 87. Option Contract 

(1) An offer is binding as an option contract if it 

(a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or 

(b) is made irrevocable by statute.

(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
· Offer vs. firm offer (offer + promise) vs. option contract (offer + promise + consideration for promise).
· Traditional bargain theory: a naked offer, including a firm offer, can be revoked with impunity until accepted, unless made under seal.

· Dickinson v. Dodds (England 1876): On Wednesday, D gave P a letter stating that he would sell him his property for £800, offer to be valid until Friday at 9am.  But then D refused to sell property to P, saying he had already signed formal contract with D2.  Court holds that letter was not an agreement to sell, but only an offer to sell.  Under law, offers not binding.  (“Until both parties are bound, neither are bound.”)  After a binding contract had been made between D & D2, P could not then accept D’s offer & have that acceptance be legally binding.

· James Baird Co. v. Gimbel Bros. (2d Cir. 1933): D sends offers to supply linoleum at a particular price to all contractors bidding on a job, then withdraws offer after realizing calculation mistake.  Court says: “Unless there are circumstances to take it out of the ordinary doctrine, since the offer was withdrawn before it was accepted, the acceptance was too late.”  Doctrine of promissory estoppel applies to donative promises, not to offers for exchanges.  Offers for exchanges do not become promises until a consideration has been received, either a counter-promise or whatever else is stipulated.  Nothing indicates that offer was intended as “option contract,” in which case p.e. might apply.

· Modification: But some recognition that offers/firm offers are different from gift promises—some tendency to invoke promissory estoppel to protect offeree, especially in case of firm offers.

· Drennan v. Star Paving Co. (Cal. 1958):  D subcontractor submits phone bid to P general contractor for paving work on public works project.  P, using D’s figure & name for paving in his bid, is awarded the contract.  Next morning, D informs P that they made mistake in their bid and withdraws original offer.  Court enforces offer under detrimental reliance theory, analogizing to unilateral contract theory, implying a subsidiary promise to keep the offer open.  Because D had reason to expect that his offer would induce action “of a definite and substantial character” on part of P, D is held to his offer on a detrimental reliance theory.  “Defendant had reason not only to expect plaintiff to rely on its bid but to want him to.”  
· Offers vs. Invitations to make offers: A distinction based on definiteness/specificity.  For example:

· Lefkowitz v. Great Minneapolis Surplus Store, Inc. (Minn. 1957): D store advertised furs for $1 to first 3 customers on two successive Saturdays.  P presented himself at store to purchase furs both times and was refused both times on ground that store had a “house rule” that offer was intended only for women.  Court says: Circumstances indicate that the newspaper ad, which was “clear, definite, and explicit,” was an offer, not an invitation to negotiation.  Although store was free to withdraw offer before acceptance, once P presented himself & accepted offer, he was entitled to performance on part of D.  

· Jenkins Towel Service, Inc. v. Fidelity-Philadelphia Trust Co. (Penn. 1960): D, trust company, solicited bids for piece of property, indicating that on specified date, bids were to be opened and an agreement of sale tendered to “the highest acceptable bidder whose offer is in excess of $92,000.”  Trust company reserved right to “approve or disapprove of any or all offers, or to withdraw the properties from the market.”  P submitted bid of $95,600 meeting all terms of letter; Esso submitted same bid but with conditions.  Trust company takes Esso’s bid over P’s, and P sues for specific performance.  Court holds: Circumstances, including prior negotiations, indicate that the letter was an offer.  P was the only party that accepted offer.  (Esso’s bid wasn’t an acceptance of the offer, but rather a rejection of the offer and the making of a counter-offer.)  The ambiguous sentence about reserving right to approve or disapprove should be interpreted against party who wrote it: It means D could withdraw property any time before opening of sealed bids, and that can approve or disapprove of any offer which doesn’t fully comply with conditions put forward.   (Dissent: Letter was an invitation for an offer, not an offer.  Uses word “offer” four different times to describe what the addressees should submit.  D’s letter is not ambiguous, and is completely rewritten by the majority’s opinion.)

· Fairmount Glass Works v. Crunden-Martin Woodenware Co.. Inc. (KY 1899): Exchange of letters/telegrams between store owner & mason jar seller.  After being quoted a price for “immediate acceptance, shipment not later than May 15”, P entered order for 10 car loads of mason jars “as per your quotation” with specifications attached.  Then D said that couldn’t fill order, was sold out. Court holds: Generally, quotations not considered offers, but in this case circumstances and language of letter (giving dates, “for immediate acceptance”) indicates that it was an offer.  Also, D’s claim of indefiniteness in “10 car loads” doesn’t hold up because there is a clear industry standard/meaning.

· Carlill v. Carbolic Smoke Ball Co. (England 1892): D takes out newspaper ad stating that £100 reward will be paid to anyone who gets sick after using smoke ball according to directions.  Says it’s putting £1,000 in a special bank account to show seriousness.  P uses smoke ball & gets influenza. “In point of law this advertisement is an offer to pay £100 to anybody who will perform these conditions, and the performance of the conditions is the acceptance of the offer.”  

Formation & Interpretation: Assent

· See Restatement §§30, 32 (above), and 56 (if offeree accepts through performance, must notify offeror unless falls under §69

· Restatement §17: the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration (unless falls under §§ 89-94, PE.)
· Restatement §20: Effect Of Misunderstanding 

(1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and 

(a) neither party knows or has reason to know the meaning attached by the other; or 

(b) each party knows or each party has reason to know the meaning attached by the other.

(2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if 

(a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or 

(b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.
· Subjective theory of contracts: contract as “meeting of the minds”; parties’ intent matters.

· Raffles v. Wichelhaus (England 1864): Contract for cotton between P (seller/shipper) and D (buyer) specifies that cotton shall arrive on ship Peerless.  D thinks contract refers to October-sailing Peerless, P delivers cotton on December-sailing Peerless, and D refuses to accept or pay for shipment. Judgment for D: If there’s no “meeting of minds”, there’s no contract.  “The moment it appears that two ships called the Peerless were about to sail from Bombay there is a latent ambiguity, and parol evidence may be given for the purpose of showing that the defendant meant one Peerless and the plaintiff another.  That being so, there was no consensus ad idem, and therefore no binding contract.”  (Contrary argument: absent fraud, written words trump unexpressed intent.)

· Kyle v. Kavanaugh (Mass 1869): case of contract of sale in which confusion over 2 diff houses on 2 diff Prospect Streets—court holds that there is no contract if there was no meeting of the minds as to which house was being sold.

· Objective theory of contracts: “A contract has, strictly speaking, nothing to do with the personal, or individual, intent of the parties.  A contract is an obligation attached by the mere force of law to certain acts of the parties, usually words” (L. Hand).  What matters is court’s (or “reasonable man’s”) interpretation of the parties’ words/acts.

· Holmes’s objectivist reading of Peerless case: “The true ground of the decision was not that each party meant a different thing from the other… but that each said a different thing.  The plaintiff offered one thing, the defendant expressed his assent to another.”

· Frigaliment Importing Co. Ltd. v. B.N.S. International Sales Corp. (NY 1960): Chicken contract case.  Friendly researches the “objective” meaning of chicken in the trade and concludes that it means both any kind of chicken (broad) and broilers (narrow), and that party who construes contract to contain narrower meaning of term must bear burden of showing that that was how the term was in fact used.  (But then in Dadourian Export Corp. v. United States (2d Cir. 1961) (cargo nets v. saveall nets case) dissent, Friendly reassesses the basis of his Frigaliment decision: Would have decided not on narrow/broad basis but rather on basis of seller’s “not unjustifiable change of position”.)

· Armstrong v. M’Ghee (Penn. 1795): P disgusted with his horse, sells horse to D for pittance (£5).  P says it was in jest, but D keeps horse, P brings replevin for horse, during suit horse dies.  Instructions to jury: If D gave no signs to P that he did not understand contract as valid, then P has no case.  But if D gave P grounds to believe that he understood the contract to be in jest, then there was no contract.  (Note: So what matters is D’s objective manifestation of his understanding of the nature of the agreement? Why doesn’t P’s objective manifestation matter?)  Jury couldn’t decide. On retrial verdict for P for £8.

· Intent to contract: Courts may take a subjective or objective view, not only of the terms of the parties’ contract but their intent to enter into a contract at all:

· Davis v. General Foods Corp. (NY 1937): P sent D ice cream flavor recipe, D used it & didn’t compensate P.  D’s letter to P agreeing to look at the recipe stated that compensation, if any, was to be at D’s discretion.  Court finds no objective or subjective intent to contract: The letter from D to P was too vague to be an express contract, and facts don’t support and implied-in-fact or implied-in-law contract (see below):  “Where the form or character of the promise leads to the conclusion that the plaintiff did not rely upon it as a contractual obligation but trusted the fairness and liberality of the defendant, there is not only no contract but no misreliance upon a supposed contract.”

· The Mabley & Carew Co. v. Borden (Ohio 1935): P’s sister worked for D, and designated P the beneficiary of a policy promising a year’s wages to designated survivor upon employee’s death.  D doesn’t pay P, contending that the certificate was without consideration & understood by parties to carry no legal obligation (the language of certificate says no legal obligation).  Court finds consideration (inducement to sister to continue employment) & upholds contract.  Doesn’t address issue of intent to contract: wasn’t there an objective & subjective manifestation of intent not to make a legally binding contract?  Contrast with Rose, below. 

· Rose & Frank Co. v. J.R. Compton, Ltd. (England 1925): P = American selling agent of D, English paper manufacturer.  Contract contains an “Honorable Pledge Clause” stating that arrangement between parties not a legal agreement.  Court says no contract: Parties’ intent of legal consequence is essential to creation of a contract.  “Intention may be implied from the subject matter of the agreement but it may also be expressed by the parties.”

· Anderson v. Blacklund (Minn. 1924): D making counterclaim to action by P.  D is P’s tenant on farm land.  D alleges that his cattle died due to P breaking oral contract: D would buy 100 cattle and P would provide sufficient water supply.  Court holds no contract: The conversation between D & P about water/cattle was “visiting or advice” not a contract.  Language too “indefinite and general” to form contract.

· Balfour v. Balfour (England 1919): Husband agrees to give wife £30/month.  Later they split up and she sues to enforce agreement.  Court holds that agreements of this sort “not contracts because the parties did not intend that they should be attended by legal consequences.”  (Policy argument against enforcing agreements of this sort between spouses: would flood the courts.)

· Note: Public policy considerations may frustrate the parties’ intent to contract, even if clearly manifested (see medical cases, under Damages section).

Formation & Interpretation: Acceptance: Silence as Acceptance

· Traditional rule is that silence does not constitute acceptance of an offer:

· Prescott v. Jones (NH 1898): D notified P that would renew his fire insurance policy for another year unless they heard otherwise from P.  P gave no notice to D, D failed to renew insurance, P’s building burned.  Court says: Generally within power of promisor to set a particular form of acceptance, but the form of acceptance cannot be silence—must be some kind of word or act.  (But modern: would fall under §69(1)(b))

· Exceptions to the rule are listed in Restatement (Second) § 69: Acceptance by Silence or Exercise of Dominion: 

(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only: 

(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation. 

(b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer. 

(c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept. 

(2) An offeree who does any act inconsistent with the offeror's ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.
· For example:

· National Union Fire Ins. Co. v. Joseph Ehrlich (NY 1924): Upon expiration of D’s fire insurance policy, P sent a renewal policy to D and a bill for premium.  D retained policy & bill for 2 months.  When P demanded payment, D rejected the policy.  P brought action to recover premium accrued prior to rejection.  Court says: Silent acceptance of property, when acceptor knows that payment is expected, is in effect an assent to an offer of sale.  Receipt and retention of renewal policy created a binding contract.

· Austin v. Burge (Missouri 1911): Newspaper co. continues to send newspaper & bills to D for several years after expiration of his subscription.  He paid two of the bills & indicated with payment that he wished to stop subscription.  Nevertheless, continued to receive the unsubscribed-for newspapers.  P sues to recover payment.  Court says: The acceptance and use of newspaper (receiving & bringing it from post office to his home) creates an obligation to pay the subscription cost.  See R§69(1)(a), above.

· Cole-McIntyre-Norfleet Co. v. Holloway (Tenn 1919): On March 26, D’s traveling salesman solicited & received order from P for meal, to be ordered out by P before July 31, after which storage charge.  On May 26, P said to begin shipment of meal, and D said he did not accept the order & there was no contract.  Court says: the unreasonable delay effected an acceptance of the contract.  Assent to offer is a “condition of the mind” and may be either express or inferred from circumstance (see R§69(1)(c), above).  Delay may equal acceptance when subject of a contract will become unmarketable by delay.  

Formation & Interpretation: Acceptance: The Mirror Image Rule

· Common law mirror image rule:  Problem that under a strict mirror image rule (offer & acceptance must match exactly), a “Battle of the Forms” arises—parties intend to make a contract, but send each other non-matching standardized forms.  U.C.C. attempts to remedy this type of problem.

· Note: older “last shot” doctrine: last terms stated before the exchange of goods is the contract

U.C.C. §2-207

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract . Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
Restatement §60: If an offer prescribes the place, time or manner of acceptance its terms in this respect must be complied with in order to create a contract. If an offer merely suggests a permitted place, time or manner of acceptance, another method of acceptance is not precluded.
See also Restatement §58
· Examples under common-law & UCC mirror image rules:

· Langellier v. Schaeffer (1887): Offer to sell property for $800 cash; “acceptance” specifies sending deed to St. Paul & collecting the money there.  Court says: contract wasn’t formed because parties didn’t agree to same terms, the acceptance was qualified.

· Butler v. Foley (1920): Bid on stock shares.  B bids $152 on 50 shares (offer), F says bid $152 accepted on 44 shares (counter-offer), B says confirm $152 on 44 shares (acceptance).  Telegraph co. omitted word “subject” on F’s offer.  Court says: Offeror bears risk of error in communication.  And additional “ship today” language was not a qualification of acceptance.

· United States v. Braunstein (1947): Raisin sale.  B offers 10 cents/lb; gov’t accepts 10 cents/box, corrects mistake with follow-up telegram.  Gov’t sues to enforce the intended contract at 10 cents/lb.  Court says: no contract formed because calculation mistake invalidated the acceptance.  (Says courts are strict about offer/acceptance rules, more flexible when it comes to interpretation once parties are inside the framework of a contract.) (Would this case come out differently today?  Relevant Restatement §?)
· Roto-Lith, Ltd. v. F.P. Bartlett & Co. (1962): P orders emulsion from D.  D accepts offer, sends emulsion with disclaimer of no warranty.  P accepts and uses emulsion.  Under common law, the acceptance of the goods would have formed an implied-in-fact contract with the last terms stated (last shot rule).  Court does a faulty 2-207 analysis, stating that the acceptance with disclaimer was actually counter-offer (no, it wasn’t: acceptance was not expressly conditional on additional term).  A proper 2-207 analysis would put it under 2-207(2)(b): contract formed, but without materially-altering additional warranty term.

· Air Products & Chem., Inc. v. Fairbanks Morse, Inc. (Wis. 1973): D responds to P’s defective products claims by asserting affirmative defense that its “Acknowledgments of Order”, sent to P with executed PO, limits liability of D.  Court finds the additional liability disclaimer term falls under 2-207(2)(b): Eradication of a multimillion dollar damage exposure is “sufficiently material to require express conversation between the parties over its inclusion or exclusion in the contract.”

· What do we do with “different” (as opposed to “additional”) terms under 2-207?  2-207(1) mentions them, but 2-207(2) doesn’t.  So: either read “different” into 2-207(2) and eliminate the different terms under 2-207(2)(c), or say any different terms automatically out because they’re not covered under 2-207(2)?

· Mailbox Rule: Acceptances are effective the second they’re sent.  Everything else (offers, revocations, etc.) is effective when received.

Formation & Interpretation: Statute of Frauds

· A Statute of Frauds,
the exact details of which vary from state to state, requires certain agreements to be in writing.  If such agreements aren’t in writing, they’re voidable by the party who didn’t give anything in writing.  The types of contracts that must be in writing are generally: 

· Marriage

· Year: contracts that cannot, by their terms, be completed within one year

· Land: land contracts except leases ≤ 1 year
· Executor: when executor assumes personal liability for the debts of estate

· Goods: see U.C.C. §2-201, below

· Surety: when a party promises to answer for the debts of another if he fails to pay 

· U.C.C. § 2-201. Formal Requirements; Statute of Frauds. 

(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable

(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or

(c) with respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-606 ).
· History: original Statute of Frauds = 1677 English rule forbidding actions to be brought in certain types of cases (see list above) in the absence of a signed, written agreement.  Old medieval policy of compurgation (allowing defendant to win his case with testimony of certain number of witnesses—11—testifying for him) leads to policy of jury trials in 17th century more favorable to plaintiffs, which leads to Statute of Frauds as a way of preventing fraud by false testimony.

· Theoretical justification: Is statute of frauds anachronistic?  Irrelevant now that jury systems and rules of evidence more well-established?  Pro-statute = serves cautionary, channeling, evidentiary function—like other formalisms.

· Case examples:

· Bader v. Hiscox (Iowa 1919): D promises P land if she drops civil/criminal actions against D’s son (for seduction & breach of promise of marriage) & marries him.  P fulfills her end of bargain, but  doesn’t give her land.  Court says: Agreement not voidable under Statute of Frauds; this was not a marriage or land contract, but rather D was bargaining for the release from criminal/civil liability of his son.

· Doyle v. Dixon (Mass. 1867): D promises P not to go into grocery business in Chicopee for 5 years.  D rescinds.  Suit not precluded by 1-year provision in Statute of Frauds, because an agreement that MIGHT be completely performed within one year (e.g. if performer died before one year, agreement would be completely performed) isn’t covered.

Formation & Interpretation: Interpreting Indefinite Contracts

· U.C.C. § 2-204. Formation in General.
(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.
(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

· U.C.C. § 2-305. Open Price Term.
(1) The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery if
(a) nothing is said as to price; or
(b) the price is left to be agreed by the parties and they fail to agree; or
(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.
(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.
(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price.
(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract. In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.
· See also U.C.C. §§2-308, 2-310
· Since a court cannot enforce an agreement without knowing what the agreement is, its terms must be certain or at least susceptible of being made certain.

· Restatement/UCC: courts’ interpretive priority when looking at business contracts should be: (1) express terms, (2) course of dealing, (3) usage of trade.

· Before courts are willing to strike down a bargain due to indefiniteness, they frequently resort to using the “hypothetical intentions” of the parties, particularly in long-term contracts where parties failed to foresee a contingency and therefore didn’t provide for it.
· Wood v. Lucy, Lady Duff-Gordon (NY 1917): D employed P as her exclusive endorsements agent; agreement of employment provided that they would split all profits from contracts P made.  Then D placed her endorsement on products without P’s knowledge & withheld profits.  Cardozo holds: There was a valid contract between D & P, despite lack of explicit language in the employment agreement outlining P’s responsibilities.  Even though employment agreement does not promise “in so many words” that P will use reasonable efforts to place the defendant’s endorsements and market her designs, such a promise is “fairly to be implied” by the promise to pay half profits resulting from exclusive agency.
· Sun Printing and Publishing Ass’n v. Remington Paper and Power Co., Inc. (NY 1923): D & P have contract for 1,000 tons of paper per month from Sept. 1919 to Dec. 1920 (16,000 tons total).  Price set for first months of contract, thereafter to be negotiated up to price charged by Canadian Export Paper Co.  D (seller) tries to renounce contract after first few months; P demands delivery for remainder of contract period at Canadian Export price.  Cardozo holds: Contract too indefinite to be binding.  Although there is a mechanism in contract for determining the price, there is no agreement as to time—an “agreement to agree” is not enough to form an enforceable contract.  (Dissent: The parties intended to enter into a binding contract for 16,000 tons of paper & the court should spell out the binding contract if at all possible.)

Formation & Interpretation: Parol Evidence Rule

· PER: “When two parties have made a contract and have expressed it in a writing to which they have both assented as the complete and accurate integration of that contract, evidence, whether parol or otherwise, of antecedent understandings and negotiations will not be admitted for the purpose of varying or contradicting the writing.”  (Corbin)
· In determining whether antecedent/extrinsic understandings can alter the interpretation of a written contract, consider:

(1) Integration (see §209): Is the contract final?  If no, can introduce evidence to vary/contradict.

(2) Collateral: Is the contract complete?  If no, can introduce evidence to vary.

(3) Is interpretation required?  If yes, can introduce evidence to interpret.
· Case examples:

· Mitchill v. Lath (NY 1928): P signed contract with D for purchase of property.  Before signing contract, parties agreed orally that D would remove icehouse from adjacent land.  D subsequently refused to remove icehouse and P sued.  Court holds: Oral agreement may not be enforced per NY rules that before oral agreement may vary a written contract must meet 3 criteria: (1) the agreement must be in form a collateral one, (2) it must not contradict express or implied provisions of the written contracts, (3) it must be one that parties would not ordinarily be expected to embody in the writings.  Dissent says: The icehouse removal was a collateral agreement, enforceable as a separate contract.

· Zell v. American Seating Co. (2d Cir. 1943): Agent makes oral deal with D to get it government contracts for a specified salary plus commission of 3-8% of contracts obtained.  In written contract, parties don’t include the commission provision, due to D’s fear of government placing stigma on those who give commissions, but agree that commission is still the real deal.  P obtains contracts for D of nearly $6 mill, and D refuses to pay commission.  Court says: In this case, parties intended that the written agreement was a sham; takes subjectivist view & allows evidence of previous oral agreement.  BUT Supreme Court reverses, 7-2.  4 say proof of contract alleged in P’s affidavits is precluded by PER, 3 say alleged contract is contrary to public policy and void.

Formation & Interpretation: Express & Implied Contracts

· Express contract: “A contract in which all elements are specifically stated (offer, acceptance, consideration), and the terms are stated.”

· Young & Ashburnham’s Case (England 1587): No such thing as an implied contract; only express contracts.  Action by innkeeper against a lord to recover cost of his lodging and board.  There was never any explicit price or agreement made between them, so “an Action of Debt did not lie.” 
· Implied-in-fact contract: Like an express contract, “the source of obligation… is the intention of the parties.”  The existence of a contract is inferred by the court from the circumstances.  

· Familial presumption: Often a familial relationship will influence whether courts imply an employment/services contract:

· Hertzog v. Hertzog (Penn 1857): P brings action against D, estate of P’s father, for cost of services rendered by P & wife on father’s farm & for money lent.  2 witnesses offer testimony that father intended to pay son for work performed.  Court finds insufficient evidence of an express oral contract & no implied contract: “The law ordinarily presumes or implies a contract whenever this is necessary to account for other relations found to have existed between the parties.”  In this case, the familial relationship could account for work performed by son for father—no contract implied.  

· Barnet’s Estate (Penn. 1936): P (widow) brings suit against deceased husband’s estate for salary she says husband contracted to pay her as general manager of his concession.  In absence of evidence of an express contract, court refuses to imply a contract of employment:  “A husband, if he sees fit, may employ his wife and contract to pay her a stipulated salary, but generally her services are rendered without expectation of a specific reward.”… “No claim therefore can here be based on a quantum meruit.” (Note: Quantum meruit determines the amount to be paid for services when no contract exists or when there is doubt as to the amount due for the work performed but done under circumstances when payment could be expected.) 
· Cropsey v. Sweeney (NY 1858): P (“widow”) sues estate of deceased “husband” for value of services rendered during their life together.  Turns out the marriage wasn’t valid b/c of NY law forbidding remarriage during lifetime of ex-spouse after a divorce granted on basis of adultery.  No contract implied:  Even though the marriage wasn’t legal, “the law would do injustice to the plaintiff herself, by implying a promise to pay for these services; and respect for the plaintiff herself, as well as for the law, compels us to infer and hold, that these services were performed not as a servant, with a view to pay, but from higher and holier motives.”

· Courts may imply a contract in order to bestow the benefits of marriage in cases where legal marriage doesn’t exist:

· Shaw v. Shaw (England 1954): P married Shaw on his representation that he was a widower, and they lived together for 14 years.  After Shaw’s dies intestate, P discovers her marriage wasn’t legal, sues D (Shaw’s administrators) for damages for breach of promise of marriage.  Court finds for P on theory of implied warranty.  D gave implied warranty to P that he was in a position to marry her when he proposed and throughout their married life.  Through breach of warranty, P suffered damages in amount of widow’s £1,000 & half estate, which is what she would have received if she were his widow.
· Hewitt v. Hewitt (Ill. 1978): P & D lived together as husband & wife for 17 years but weren’t legally married.  Court implies contract between P & D entitling P to a share of D’s property as though they had been legally married, rejecting D’s public policy/ “meretricious relationship” argument. Adopts Marvin v. Marvin which held that “The fact that a man & woman live together without marriage… does not in itself invalidate agreements between them relating to their earnings, property, or expenses.”  
· Implied-in-law contract/constructive contract/quasi-contract: Not truly a contract.  “Fictions of law adopted to enforce legal duties by actions of contract where no proper contract exists… They are imposed for the purpose of bringing about justice without reference to the intention of the parties.”  Method of preventing unjust enrichment.

· Cotnam v. Wisdom (Arkansas 1907): Surgeon provided emergency medical services to decedent at accident bystanders’ request, sues D’s estate for payment.  Court says it’s a constructive contract & sustains recovery by physician for services rendered.  Proper for jury to consider value of services (the reasonable and customary price for such services).  But not proper in case of constructive contract for jury to consider the financial situation of the patient.  

· Noble v. Williams (Kentucky 1912): Ps hired to teach school in Jackson, KY.  Ds (school board) failed to provide teaching materials or pay rent, so Ps paid it and sought to recover.  Court finds no constructive contract: Teachers were acting as volunteers.  “No man, entirely of his own volition, can make another his debtor.”

· Sommers v. Putnam Board of Education (Ohio 1925): P suing board of education to recover costs of transporting his children to school, after D refused to provide transport, education at legally-mandated distance (within 4 miles) from home, or room & board nearer to high school.  Court finds a quasi-contractual relationship, fulfilling 3 criteria of (1) obligation is of nature that actual and prompt performance is a grave public concern, (2) person upon whom obligation rests failed or refused with knowledge of facts to perform obligation, (3) and person who intervened isn’t intermeddler but a proper person to perform duty.  Allowing board to retain benefit of father performing school boards’ duty for them would be inequitable.

· Note: Measure of recovery may be different under a true contract and a constructive contract.  Distinction between action for breach of contract (party entitled to benefit of bargain/value of promised performance) and restitution (may exceed amount of unjust enrichment only where the recipient of an unjust benefit is more at fault than the claimant).

· Note: In general, can’t force someone to enter into a contract to do something (as opposed to paying for something done for them).  E.g.  Hurley v. Eddingfield (Indiana 1901): can’t force physician to provide care.  Exceptions:  good Samaritan laws, duty to aid in admiralty law, attempts to prevent discrimination in housing, employment, public accommodation. 

Excuses

Big Picture: An apparently valid contract may be voided if a court determines it is unconscionable; if there was a mistake regarding a basic assumption of the contract or frustration or impossibility of performance due to circumstances beyond the control of the parties; if there was incapacity of a contracting party (party was insane or infant) or misrepresentation to one of the contracting parties.

Excuses: Unconscionability

· Basically, unconscionability = “I know it when I see it”
· UCC §2-302 Unconscionable contract or Clause.
(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.
· From postclassical period on there have been some restrictions on freedom of contract in the interest of preserving fairness: laesio enormis principle by which seller could rescind contract if purchase price was less than half the true value of property, medieval usury prohibitions, old common law sound price doctrine in sales contracts, warrant of merchantability
· In the common law, there was no direct unconscionability doctrine, but flexibility in concepts of fraud, duress, misrepresentation, and undue influence.  The equity courts developed the unconscionability doctrine.  Today we have dual system.

· Early cases:

· Embola v. Tuppela (Wash. 1923): While Tuppela was in asylum, guardian sells his mining properties in Alaska, valued at $500,000.  After Tuppela’s release makes agreement with P that if he gives him $50 to enable him to go to Alaska and get his property back, he will pay him $10,000 when he wins his property.  Tuppela goes to Alaska, recovers property in law suit, and instructs trustee to pay the $10,000 to P.  Trustee refuses.  Court says: contract enforceable, not unconscionable/usurious because $50 was an investment, not a loan.  (Unconscionability = usury)

· United States v. Bethlehem Steel Corp. (1942): Wartime ship production contract.  P insisted on cost-plus-fixed-fee contracts with bonus-for-saving clause amounting to 50% of difference between actual and estimated costs.  Government brings suit in equity for accounting & refunds of amounts paid in excess of just and reasonable compensation.  Bethlehem brings suit for breach of contract.  Court says: contract upheld because no fraud or duress shown, and 22% profit didn’t shock conscience.  Dissent (Frankfurter): Unconscionability argument: Court shouldn’t be used as an instrument of injustice.  BSC took advantage of the Government’s necessity & distress in wartime. (Unconscionability = economic duress)

· Consumer Protection cases:  Question of whether both substantive unconscionability (e.g. overpricing) and procedural unconscionability (e.g. inequality of bargaining power, manner in which contract entered) are necessary to hold a contract unconscionable:

· American Home Improvement Co. v. MacIver (NH 1964): P & D sign contract for certain home improvements.  At same time D signs application for financing to a finance corporation (associated with P?) along with blank note & power of attorney.  Application stated total amount due but did not state interest rate.  After D received notice of acceptance of application, indicating payments of $42.81 for 60 months, D notified P to stop work on house.  P brings action to enforce contract.  Court says:  P clearly violated both letter and purpose of NH consumer protection statute (no indication of amount & rate of finance charges; Ds would have been paying $2,568.60 total for goods & services valued at $959).  Plus “unconscionability,” as defined in UCC 2-302.

· Williams v. Walker-Thomas Furniture Co. (D.C. Cir. 1965): Ds purchased household items from P under contract containing a provision which allowed P to keep a balance due on every previous item purchased until the balance due on all items, whenever purchased, was liquidated.  Ds defaulted on payments and P sought to reply all items purchased by those Ds.  Court says: Unconscionability = absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.  Meaningfulness of choice may be negated by gross inequality of bargaining power.  In cases such as these party hasn’t given true consent or even objective manifestation of consent to all the terms.  Dissent: Defendants knew where they stood.

· Patterson v. Walker-Thomas Furniture Co. (D.C. 1971): D bought TV, dinette set, and rings from P on installment contract.  Defaults on payments after paying about ½.  P brings action to recover unpaid balance.  D says that goods were “so grossly overpriced as to render the contract terms unconscionable.”  Court says: Two elements required to prove unconscionability: (1) absence of meaningful choice, and (2) terms unreasonably favorable to other party.  Gross overpricing is only one element of unconscionability.

· Kugler v. Romain (N.J. 1971): NJ A.G. brings suit against Romain under Consumer Fraud Act (N.J.S.A. 56:8-1), alleging fraud in house-to-house “educational” book sales targeting low-income, low-education neighborhoods, in which contract/installment price was 6-7 times the wholesale price and materials had no value to the people to which they were sold, and salespeople lied to customers.  Trial court found that (1) exorbitant prices alone not enough to constitute fraud; must prove deceptive practices, too, and thus did not apply remedy beyond 24 people named in suit, and (2) UCC violation is a private matter, not assertable by A.G.  Appellate court gives broader relief based on all consumers affected, not just those named in suit; price alone may be “so exorbitant as to be unconscionable.”
· Fair v. Negley (PA 1978):  P tenants sue D landlord based on breach of implied warranty of habitability and intentional infliction of emotional distress.  Court says: Implied warranty of habitability cannot be waived by lease agreement.  Public policy considerations argue against waiver—waiver might be in violation of health and safety regulations, issue of relative strength of bargaining power (affected by housing shortage), unduly harsh and unreasonable “boilerplate” leases.  Dissent: Major policy change should be left to legislature.  Decision might have opposite effect than intended: decrease amount of housing available.  Offensive to contract principles.

Excuses: Mistake

· mistake refers to mistaken assumptions about the present

Restatement § 152. When Mistake Of Both Parties Makes A Contract Voidable
 (1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.

(2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.

Restatement § 153. When Mistake Of One Party Makes A Contract Voidable
 Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, and (a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or 

(b) the other party had reason to know of the mistake or his fault caused the mistake.

Restatement § 154. When A Party Bears The Risk Of A Mistake
 A party bears the risk of a mistake when 

(a) the risk is allocated to him by agreement of the parties, or 

(b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 

(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.

· “Mistake” case examples:

· Wood v. Boynton (Wis. 1885): P sells stone to D (jeweler) for $1.  Later turns out to be a diamond worth $700-1,000, although neither party knew it at the time.  P attempts to buy diamond back for $1.10, D refuses.  Court says: P not entitled to rescind sale.  Only 2 possible reasons for rescission in court of law: (1) fraud, (2) mistake as to the identity of thing sold (vendor delivers wrong article).  (Note: today w/d fall under R§154(b))

· Sherwood v. Walker (Mich. 1887): P makes written contract with D to buy specific cow for 50 cents/pound.  D (and P?) think that cow is barren.  When P goes to farm a week later and tenders money for cow and demands possession, D refuses to give him cow, because it has been discovered that cow is pregnant (and thus worth $750-1,000 as opposed to $80).  Court says: Mistake as to cow’s barrenness involved the “substance of the whole contract” and thus sale could be rescinded.  Dissent: “There was no difference between the parties, nor misapprehension, as to the substance of the thing bargained for, which was a cow supposed to be barren by one party, and believed not to be by the other.  As to the quality of the animal, subsequently developed, both parties were equally ignorant, and as to this each party took his chances.”
Excuses: Impossibility (old), Impracticability (new), and Frustration
· impossibility or frustration refers to mistaken predictions about the future
U.C.C. § 2-615. Excuse by Failure of Presupposed Conditions.
Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:
(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.
(b) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture. He may so allocate in any manner which is fair and reasonable.
(c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.
Restatement § 261. Discharge By Supervening Impracticability

Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

Restatement § 265. Discharge By Supervening Frustration
Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.
· Examples of impracticability and frustration cases:

· Hall v. Wright (Exchequer Chamber 1859): P brings action against D for breach of contract to marry.  D pleas that, after agreement to marry, he was afflicted with a “dangerous bodily disease” making him incapable of marriage.  Court says: D’s incapacity to marry after promise is a reason why he shouldn’t be forced into specific performance, but he still has to pay damages.  Can’t hold up his own infirmity as an excuse for breaking contract if his wife still wants to go through with it (although his wife could use his infirmity as an excuse if she was one breaking contract).  Dissent: D’s health is an “implied condition” (or sickness as “implied exception”) upon which contract based.  

· Taylor v. Caldwell (Q.B. 1863): P makes contract with D to rent Surrey Gardens and Music Hall for 4 days in summer, for purpose of giving four concerts/parties.  After agreement made, Music Hall destroyed by fire.  Court says: both parties are excused from contract.  The continued existence of the Hall was an implied condition of the contract.  Analogy to personal service contracts in which performance impossible due to death or disability.  Also, analogy to cases in which goods destroyed before delivery.  Borrower/bailee cases in which borrower/bailee excused from performance to return chattel if chattel destroyed through no fault of his own.  (Beginning of modern impossibility doctrine.  Always applies to performing party.)
· Krell v. Henry (Eng. 1903): D makes contract with P to rent P’s room with window overlooking parade route for dates of Edward VII coronation processions.  Processions cancelled due to illness of king.  Court says: Contract may be excused.  The taking place of the parade was the foundation of the contract, even though this wasn’t explicitly stated in the agreement.  Test: (1) what was the foundation of the contract?, (2) was the performance of the contract prevented?, (3) was the event which prevented the performance of the contract of such a character that it cannot reasonably be said to have been in the contemplation of the parties at the date of the contract?  If this test satisfied, then both parties discharged from further performance of contract.  (Beginning of modern frustration doctrine.  Always applies to paying party.)
Excuses: Incapacity and Misrepresentation

· See also: Fraud, Duress, and Undue Influence (Restatement Chapter 7)

· Incapacity: infants and insane people can void their contracts

· Misrepresentation: question of when silence can amount to misrepresentation (see R §161)
· Restatement § 161. When Non-Disclosure Is Equivalent To An Assertion
A person's non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only: 

(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material. 

(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing. 

(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part. 

(d) where the other person is entitled to know the fact because of a relation of trust and confidence between them.
· Laidlaw v. Organ (1817): P and D entering into tobacco contract.  P, buyer, withholds news of Treaty of Ghent from D, and D sells tobacco at a low price.  After delivery, D repossesses the tobacco, and P sues to recover.  Court says: P was not bound to communicate the knowledge about the treaty to D.  Means of intelligence equally accessible to both parties.  BUT each party must “take care not to say or do anything tending to impose upon the other.”

· Blair v. National Security Insurance Co. (3d Cir. 1942):  Justice Clark reflects on ethics of system of individual competition that permits withholding of information as “smart business”/  “just reward of my superior individualism.”  Sometimes—as with fiduciary relationships—competition discouraged.

Damages

Big Picture: Damages for breach of contract are generally calculated on expectation interest principles.  The contract-market rule is the standard rule for damages in the case of contracts for goods.  The cost of completion rule is the standard rule for damages in the case of contracts for services.  Specific performance may be imposed to enforce contracts for “unique” goods or when it’s difficult to calculate the monetary value of damages; however, due to freedom concerns, specific performance not available on contracts for personal services (only negative injunctions available).
Monetary Damages

· Fuller’s tripartite division of damages:

· Restitution interest: prevention of one party’s unjust enrichment at the expense of the other  (used as measure of damages in some quasi-contract cases)
· Reliance interest: put P in as good a position as he was in before promise was made by compensating him for change of position made in reliance on D’s promise (used as measure of damages in some promissory estoppel cases)
· Expectation interest: give P the value of the expectancy which the promise created through specific performance or money value of performance  (most commonly used measure of damages)

· Standard measure is expectation damages.  For goods, contract-market rule on damages: “In contracts for the delivery of personal property at a fixed time and at a designated place, the vendee is entitled to damages against the vendor for a failure to comply, and the measure of damages is the difference between the contract price and the market price of the property at the place and time of delivery.”  

· Acme Mills & Elevator Co. v. Johnson (KY 1911): D signs contract with P to deliver 2,000 bushels of wheat at specified date and place for $1.03 per bushel.  D fails to deliver wheat, but instead sells it to another.  At date on which wheat was to be delivered per contract, market price of wheat was 97 cents/bushel.  P sues D for $240 in damages plus $80 for sacks which he had given for delivery of wheat.  Court cites contract-market rule, quoted above.  (So in this case, no damage to P, other than sacks given to D.)

*Note: Expectation damages include incidental damages (see case book p. 1133, UCC §2-715).  But sometimes expectation damages still under-compensatory because of difficulty of measuring incidental damage.

· Holmes on damages: “The only universal consequence of a legally binding promise is, that the law makes the promisor pay damages if the promised event does not come to pass.  In every case it leaves him free from interference until the time for fulfillment has gone by, and therefore free to break his contract if he chooses.”  Every contract is a promise in the alternative—to do a certain thing or else to compensate the promisee for any harm he suffers if the thing remains undone.  Economists agree with Holmes: contract law is amoral—does not reach the question of whether it is morally defensible for seller to take risks with the buyer’s welfare (by breaking K, even if no damages result) and then retain the full benefits of the resale for himself.

· Harriman (1901) on damages: If a promised event is not within the promisor’s control, then he is obligated to pay damages for breach.  If the promised event is within the promisor’s control, then he must perform the contract.

· Damages in service contracts: cost of performance rule vs. value rule
· Jacob & Youngs, Inc. v. Kent (NY 1921) (Cardozo) (substantial performance): P built house for D, inadvertently installed pipes from another factory instead of pipes made at Reading factory, as specified in contract.  Pipes are of equivalent quality and value, and replacing the unexposed pipes would require destruction of much completed work.  P doesn’t replace pipes, and sues D for final payment on contract.  Court says: “From the conclusion that promises may not be treated as dependant to the extent of their uttermost minutiae without a sacrifice of justice, the progress is a short one to the conclusion that they may not be so treated without a perversion of intention.” This contract was substantially performed.  In this case, the measure of the allowance is not the cost of replacement, which would be great, but the difference in value, which would be either nominal or nothing.  

· Peevyhouse v. Garland Coal & Mining Co. (Okla. 1962) (diminished value rule): P leases property to D for coal mining; K says that upon completion of lease, D will restore property.  K carried out except remedial work.  P sues for damages in amount of cost of remedial work.  Court says: Value rule applies.  Ordinarily damages will be reasonable cost of performance, but “where the contract provision breached was merely incidental to the main purpose in view; and where the economic benefit which would result to the lessor by full performance of the work is grossly disproportionate to the cost of performance, the damages which the lessor may recover are limited to the diminution in value resulting to the premises because of the non-performance.”  Dissent: D willfully breached contract.  Court should uphold contract; not for court to judge the wisdom or folly of the contractual provisions.

*Note: Jury’s original judgment in case ($5,000) represents an approximation of the settlement the parties would have reached between themselves if court had ordered specific performance?

*Note: “economic waste” language of Restatement I dropped from RII.
· Consequential Damages
· Hadley v. Baxendale (England 1854): Crank shaft breaks at mill; delay in delivery of new shaft results in lost profits.  Mill sues carrier for damages.  Court says: Damages for breach are those that “may fairly and reasonably be considered either arising naturally… from such breach of contract itself, or such as may be reasonably be supposed to have been in the comtemplation of both parties, at the time they made the contract, as the probable result of the breach of it.”  D would not have reasonably contemplated P’s loss of profits as result of delayed delivery; P made no communication to this effect, and in many other cases involving delivery of shaft, no loss of profit would result from delayed delivery.

*Note: Hadley is basically the law today.

· Globe Refining Co. v. Landa Cotton Oil Co. (1903)(Holmes): Breach of crude oil delivery contract.  D contends that P artificially magnified requested damages to get into federal court.  P claims special damages over and above the difference between the contract price and price of oil at time of breach: transport costs of sending tanks, lost opportunity to get oil from another source, lost use of tanks, reputation/customer loss.  Court says: Special damages not expressly contemplated by contract.  Even if believe P’s testimony that D contemplated these damages/knew they would result from breach, mere knowledge/notice of buyer’s intentions doesn’t make D liable for extra damages.  If contract had been performed, P would have had to pay these expenses anyway and deduct them from his profits; so to allow these items as damages would be making D pay twice for same thing.

· The Heron II (Kaufos v. C. Czarnikow, Ltd.) (Eng. 1967): Vessel delivering sugar to port is delayed by nine days in breach of contract.  Sugar intended to be sold as soon as it arrived; price of sugar decreased during the 9-day delay.  Court says: Ship owner liable for damages due to price decrease.  Although parties couldn’t have contemplated that price of sugar would change exactly as it did, could have contemplated price fluctuation.  Contract standard should be differentiated from broader tort standard of reasonable foreseeability (injury must be reasonably foreseeable but not extent of injury).  In contract, D liable only for “natural and ordinary consequences” in “contemplation of parties” at time of making contract.  Advocates a “not unlikely” or “quite likely” standard as opposed to a “serious possibility” standard (too extensive).

· Liquidated Damages vs. Penalties

· Basically, courts’ limitations on liquidated damages (a seeming violation of freedom of contract) reflects a vague worry about letting contract law get too close to tort law.

· Kemble v. Farren (Eng. 1829): D comedian agrees to perform at P’s theater for four seasons, damages to be in amount of £1,000 for any breach of contract.  After one season, D refuses to perform.  Jury gives verdict of £750.  Court says: Jury’s verdict stands, doesn’t award full £1,000 specified in contract, because although it was framed as liquidated damages, was really in the nature of a penalty.

· McCarthy v. Tally (Cal. 1956): Ranch tenant breaks lease.  Court refuses to enforce liquidated damages clause ($10,000) & sends case for retrial because: “In order to recover on a contract provision for liquidated damages the plaintiff must plead and prove that at the time the contract was entered into damages in the event of a breach would be impracticable or extremely difficult of ascertainment; that the sum agreed upon represented a reasonable endeavor to ascertain what such damages would be; and that a breach of the contract had occurred.”

· Klar v. H. & M. Parcel Room, Inc. (NY 1947): Parcel room loses parcel of furs valued at $939.50.  Had given customer a parcel check limiting damages to $25 for any loss.  Court says no contract was formed.  (But case shows: It’s okay to limit damages by contract; we just worry about increasing damages through liquidated damages clauses.)

Exceptions: Damages in Medical Contract Cases

· Medical contract for a specific result may result in award of reliance damages rather than expectation damages:

· Sullivan v. O’Connor (Mass 1973): Botched nose job case.  Jury finds for D on malpractice/negligence count and P on contract count.  Damage question disputed.  Court says:  For public policy reasons, courts skeptical about doctor-patient contracts promising a specific medical result.  So law has “taken the middle of the road position of allowing actions based on alleged contract, but insisting on clear proof.”  Court prefers reliance measure for damages— putting patient back in position he occupied just before the parties entered the agreement.  In this case, P “was not confined to the recovery of her out-of-pocket expenditures; she was entitled also to recover for the worsening of her condition, and for the pain and suffering and mental distress involved in the third operation.” (recoverable on either expectancy or reliance view)

· Court may hold no damages for “public policy” reasons:
· Shaheen v. Knight (Penn 1957): P contracted with D for operation to make him sterile.  After operation, P’s wife became pregnant.  P sued D for breach of contract, claiming as damages the expenses of rearing his child.  Court says: P has suffered no damage, but rather has been blessed with a child.
Specific Performance

· Historically, from 17th century on, specific performance was regarded as an exceptional remedy in equity, available only with judgment at law for money damages is inadequate.  Holmes’ justification: law never interferes with a promise until after it has been broken, and therefore cannot possibly be performed according to its tenor.

· In modern times, idea of declaratory relief and doctrine of anticipatory breach emerged.  While failure to comply with specific performance order could result (in theory) in imprisonment until compliance, failure to pay money damages can only result in seizure of property.

· Remedy of specific performance, while generally considered “exceptional,” is routinely available in enforcement of land contracts.
· Specific performance denied:

· Lumley v. Wagner (Eng. 1852): Opera singer (D) signs contract, agreeing to perform at Lumley’s (P) opera house (and no other) for particular period of time, but then agrees to sing at another opera house.  P requests injunction restraining D from appearing at the proposed concert, and injunction restraining co-D (Gye, the other opera house owner) from permitting D to appear at his opera.  Court says: Court can’t force D to sing, but it can stop her from singing (“compel her to abstain from the commission of an act which she has bound herself not to do, and thus possibly cause her to fulfil her engagement”).

*Note: In service contracts, can’t force specific performance (idea of “limited slavery”).  But services are unique, so money damages are insufficient?

· Campbell Soup Co. v. Wentz (3d Cir. 1948): P has contract with D for all of D’s Chantenay carrots @ $23-30 per ton.  Market price at time of delivery is $90 per ton, and D refuses delivery, instead sells to neighbor farmer, who sells to Campbell’s at market price.  Campbell’s sues D and neighbor for specific performance of contract.  Court says: Although Chantenay carrots are “unique” (virtually impossible to obtain in open market at time of trial), terms of contract argue against a discretionary grant of specific performance.  Campbell’s drove too hard a bargain with the terms of the contract (unconscionable?) to then ask a “court of conscience” to assist it in enforcing the specific performance of this bargain.

· Specific performance granted:

· Stokes v. Moore (Ala. 1955): D employed by P under contract stipulating that for one year after he leaves job, cannot engage in similar line of business in Mobile.  Another provision of contract says that P has to pay $500 if he breaks any of the terms.  Breaks contract by setting up own business & enticing ex-employer’s clients.  Court says: Court has discretion about whether or not to issue injunction to enforce contract; terms of parties’ agreement not dispositive, only an influence.  In this case, injunction seems a reasonable remedy.

· City Stores Co. v. Ammerman (DDC 1967): P helps persuade local zoning authority to approve plan for D’s shopping center; in exchange D promises P a favorable lease in new center.  After plan approved, D refuses to lease a store to P.  Court grants specific performance: The main consideration in whether or not to grant specific performance is the inadequacy/impracticability of legal remedies.  In this case, money damages couldn’t compensate plaintiff for loss of right to participate in the shopping center.  Importance of specific performance to plaintiff outweighs the difficulties of supervision of performance for court.
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