ETG Yap State Land Lease Agreement Template (Annotated)


Land Lease Agreement
by and between
Yap ETG Paradise Islands International Investment Group Inc.

and
[ land title holder/owner name ]
LAND LEASE AGREEMENT

This Lease Agreement (the “Agreement”) is made and entered into by and among die
 following parties on [ date of signing ], 2013 in Colonia, Yap State, FSM.

Lessor:

ID Card No.:

Home address:

Lessee:

Yap ETC Paradise Islands International Investment Group Inc.

Registered Address: Nimar, Weloy, State of Yap, Federated States of Micronesia

Each of the Lessor and the Lessee shall be respectively referred to as a “Party,” and shall be collectively referred to as the “Parties”

WHEREAS:

1. The Lessee agrees to lease the certain property
 from the Lessor, and the Lessor agrees to lease the certain property to the Lessee.

2. The Parties hereby agree to reach an Agreement for the lease of the certain property.

3. On the execution date hereof, the Lessor has the full right and authority to lawfully lease the Leased Property (as defined in Article 1.1 hereinafter) to the Lessee for its intended use described hereunder.

THE PARTIES HEREBY AGREE as follows:

I. Basic Terms

1.1 Leased Property

In consideration of the rents, terms, provisions and covenants of this Agreement, the Lessor hereby agrees to lease the following Lased <sic!> Property to the Lessee for the duration of the lease term provided. The registered number of the Leased Property is:

(1) a portion of Parcel No. [to be filled in] and which is now known as Parcel No. [to be filled in] as shown and described on Parcel Split No. [to be filled in] filed in Yap State Land Registry (Exhibit A) attached hereto and incorporated herein by reference;


with the total area of [to be filled in] square meters. Said property includes exclusive use of all land situated within the Leased Property, any existing buildings, facilities or fixtures of any nature whatsoever, whether permanent or temporary, and includes all trees, plant life and food crops.

1.2 Usage of Leased Property

Permitted use of the Leased Property by the Lessee hereunder shall be for any business purpose which is permitted or allowed by the laws of the State of Yap and the laws of the Federated States of Micronesia, and any other related legitimate activities.
 For the avoidance of ambiguity, the Lessee shall be entitled to remove any and all buildings, fixtures or other facilities; to alter the Leased Property in any way; to remove and/or replace soil, rock and plant life of all kinds including food plants; to fill the land at Lessee’s sole discretion; and to conduct any construction, reconstruction or alteration of the Leased Property in any way without limitation and without the consent of Lessor.

1.3 Operating Right

The Lessee is entitled to make changes or alterations to the Leased Property for the operation of its business at Lessee’s sole discretion and without the consent of Lessor. The ownership of all the buildings, fixtures, facilities and equipment built or constructed by the Lessee on the Leased Property (the “Assets”) for the purpose of such changes or alterations belong to the Lessee or any third party approved by the Lessee. The Lessor shall not own, control or dispose of the Assets. The Lessee or any third party approved by the Lessee is entitled to transfer, assign, sublease, mortgage, pledge or otherwise encumber all or part of the Assets, without the prior consent from the Lessor.

1.4 Assignment and Sublease

Within the Term (as defined in Article II hereinafter), the Lessee is entitled to assign or sublease the Leased Property, without the prior consent from the Lessor.
II. Term

Unless terminated or extended by the provisions specified in this Agreement, the Term of this Agreement (the “Term”) shall be ninety nine (99) years,
 commence from Possession Date, which is [to be filled in], 2013 under this Agreement, to [to be filled in]. 

III. Right to Possession

3.1 Record

Following execution of this Agreement by all Parties, the Parties shall take all necessary action to file for the record or registration (the "Record") this Land Lease Agreement hereunder with the relevant government authorities, and each Party shall bear its own costs in accordance with the law. The Parties shall cooperate in good faith to accomplish registration and recording of this Agreement at the earliest possible time following execution.

3.2 Possession of Leased Property

Lessee shall be entitled to possession of the Leased Property at such time as Lessee shall designate following execution of this Agreement by the last Party to sign (the “Possession Date”). On the Possession Date the Lessor must deliver possession of the entire Leased Property to the Lessee and Lessee is entitled to possession of the entire Leased Property from the Possession Date. For such purpose, the Parties shall jointly sign up a Confirmation Letter (the form of such Confirmation Letter is shown on Exhibit B) on Possession Date. Unless otherwise agreed by both Parties, the Rent shall commence from the Possession Date, and the Lessee shall pay the Rent in compliance with the Article 4.1 hereinafter and following transfer of complete possession of the Leased Property from the Lessor to the Lessee.

The Lessee is entitled to possess the Leased Property based on this Agreement from the Possession Date and Lessor agrees to have all of personal property of Lessor and any other persons who live on the Leased Propery <sic!> removed from the Leased Property by the Possession Date. Unless otherwise agreed by both Parties, any such property remaining on the Leased Property after the Possession Date shall be forfeited to Lessee for disposal at Lessee’s sole discretion. Lessor agrees to relocate from the Leased Property in accordance with the terms of this Agreement and to accomplish relocation of himself or herself on or before the Possession Date and also to accomplish the relocation of any other persons who may be on the Leased Property at the invitation or with the consent of Lessor not later than the Possession Date.

IV. Rent
4.1 Rent Amount

The Lessee agrees to pay monthly Rent in terms of bank transfer to the Lessor. The Rent shall be calculated as follows:

(1) During first ten (10) years of the Term, the monthly Rent shall be [to be filled in] US Dollar (US$ [to be filled in], the “Initial Rent”);

(2) The monthly Rent shall increase in the amount of ten percent (10%) of the Initial Rent every ten (10) years during the Term.

4.2 Payment Method

Unless otherwise agreed by both Parties, the Rent shall be paid within the first five (5) business days of the beginning of each month to the Lessor’s following bank account or through other payment method as agreed by both Parties.

The Bank:[to be filled in]
Account #: [to be filled in]
If the Lessee fails to pay the Rent to the Lessor within first fifteen (15) business days of the beginning of each month, the Lessor is entitled to receive a late payment penalty from the Lessee, except if such failure of payment is caused by the bank’s operating system’s dis-function or other circumstances which are unavoidable or uncontrollable. The late payment penalty shall be calculated in the amount of eight tenths of one percent (8‰) per month (nine point six percent per annum) of the unpaid rent for such month from the sixteenth (16th) business day of such month pro rated <sic!> based on the actual days of non-payment by Lessee. 

4.3 Tax/Proof of Payment

The bank’s remittance records or the receipt issued by the Lessor shall be proof of payment of lease Rent and proof of date of payment. If the law and regulation of the FSM and Yap State require Lessor to pay any tax associated with the Rent, Lessor shall be obligated to pay the tax on their own.

V. Obligations of the Parties

5.1 Obligations of Lessor

In addition to other obligations contained in this Agreement, the Lessor hereby agrees to:

1) complete filing for the Record to the relevant governmental authorities after signing this Agreement with the Lessee according to requirements of the Lessee and in accordance with Article 11.8 herein;

2) ensure that at all times during the Term of this Agreement, the Lessee and its approved third party enjoys a full and unrestricted access to the Leased Property, and that the Lessee and its approved third party are in all respects able to conduct thereon all activities contemplated under Article 1.2 hereof;

3) covenant that at all times during the Term of this Agreement, Lessee and its approved third party shall lawfully, peacefully and quietly use, occupy, possess the Leased Property and enjoy all rights and benefits thereof, without any let, suit, hindrance, eviction, ejection, molestation or interruption whatsoever of or by Lessor, or of or by any other person claiming by, from, under or against Lessor. Lessor hereby indemnifies and holds harmless Lessee and its approved third party from any claims, litigation or other forms of dispute resolution which may be invoked by any party claiming any rights to the Leased Property adverse to Lessee or its approved third party including attorney’s fees and costs of suit or costs associated with any other form of dispute resolution which may be invoked by an adverse party. In the event that Lessor fails to defend any such claim, Lessee or its approved third party may assume defense on behalf of Lessor and itself and any such attorney’s fees or costs of suit or dispute resolution incurred by Lessee or its approved third party shall be the responsibility of Lessor. If Lessor fails to promptly reimburse Lessee or its approved third party for any such fees or expenses, Lessee or it approved third party may deduct such fees and expenses from future lease Rent. Lessor further covenants that there are no leases, subleases, licenses, concessions, or other agreements, written or oral, granting to any third party or parties the right of use or occupancy of any portion of the Leased Property. Unless confirmed by Lessee, no third party, whether an individual, enterprise, legal person, governmental body, administrative department or otherwise, shall have the right to use or occupy the Leased Property in part or in whole at any time during the Term of this Agreement. The Lessor shall communicate with the owners of lands adjacent to the Leased Property to ensure that the Lessee and its approved third party have right to use access roads to the Leased Property.

4) allow the Lessee or its approved third party to implement any restrictions or limitations on access to the Leased Property;

5) during the Term (including the extended Term confirmed by the Parties) of this Agreement in no circumstance terminate this Agreement unilaterally.

5.2 Obligations of Lessee

Notwithstanding other obligations as required by this Agreement, Lessee:

1) shall pay the Rent to Lessor in accordance with this Agreement;

2) shall comply with any relevant law and regulation of the State of Yap and Federated States of Micronesia when using the Leased Property;

3) will make any application in connection of any utility services on or to the Leased Property in the name of Lessee;

4) during the Term of this Agreement, will be solely responsible for and pay all utility charges levied according to Article 5.2(3) when they become due and payable, including, but not limited to, charges for water, sewage, gas, electricity, telephone, and other utility service charges.

VI. Lessor’s Representations and Warranties

The Lessor hereby represents and warrants to the Lessee that: 

6.1 Flaws or Legal Defects on the Leased Property

The Lessor is the legitimate and lawful owner of the Leased Property, and there are no factual or legal flaws or defects to Lessor’s ownership of the Leased Property.

6.2 Relevant Approvals

All necessary permits, consents, authorizations, approvals, and licenses in connection with or for Lessor’s executing this Agreement and leasing the Leased Property to Lessee have been properly obtained, and the Lessor has complied with such permits, licenses, approvals, and authorizations.

6.3 Encumbrance

The Leased Property is free from any mortgage, pledge, lien, security, or any other encumbrances that would in any way affect the Lessee’s rights under this Agreement;

6.4 Administrative or Judicial Proceeding

There is no administrative or judicial proceeding pending threatened, against or affecting the Leased Property or the Lessee’s use and occupancy of the Leased Property. No event has occurred, and no condition or circumstance exists, that might directly or indirectly give rise to or serve as a basis for the commencement of any such proceeding.

VII. Lessee’s Representations and Warranties

The Lessee hereby represents and warrants to the Lessor that: 

7.1 Incorporation

The Lessee is a legal entity incorporated in accordance with laws of the State of Yap in the FSM.

7.2 Authorization

The Lessee’s executing and performing this Agreement have gained all necessary company internal authorization.

7.3 Non Illegal Activities

The Lessee undertakes to use the Leased Property in accordance with the terms of this Agreement, and comply with local laws when carrying on relevant business on the Leased Property.

7.4 No unilateral termination of Agreement

The Lessee shall not unilaterally terminate this Agreement prior to expiration of the Term, unless otherwise stated herein: 
1) the Lessee fails to obtain the approval from the State of Yap regarding its contemplated business activities, including the project master plan; 
2) in case of fire, flood, storm, earthquake, other natural disaster, war, acts of war or national government acts or other events which are unpredictable and beyond control of the Lessee, and as a result of such events, Lessee or its approved third party can not use the Leased Property properly in accordance with this Agreement;
3) purchasing of land by non FSM citizen or corporation not wholly owned by FSM citizens is allowed by local laws.

VIII. Indemnification
8.1 Indemnification

A breach of any obligation or any other provision hereof by any Party, or any representation and warranty made by any Party hereunder is untrue or inaccurate shall be deemed a default.

In the event that any default causes the other Party to assume any expenses, liabilities or suffer any losses, the defaulting Party shall indemnify the other Party against any such expenses, liabilities or losses.
 Such indemnification shall be equivalent to the losses (including without limitation, any loss of profit that the other party have specific and reasonable evidence to prove that it expects to obtain. In terms of the Lessee, the losses shall also include any investment capital the Lessee has made with regard to the Leased property) suffered by the other Party as well as all the interest deprived of from the other Party due to the occurrence of any default. 

8.2 Suspension of the Rent Payment

As a result of the Lessor’s default the Lessee is unable to enjoy its rights hereunder, the Lessee shall be entitled to suspend the payment of the Rent. The Lessee shall resume to pay the Rent, after the Lessor stops or corrects its default, so that the Lessee is able to enjoy its right hereunder.

8.3 Compensation

The Parties acknowledge and agree the monetary damages may not be sufficient to compensate the non-defaulting party for damage caused by the defaulting Party under this Agreement, and equitable relief, including without limitation specific performance and injunctive relief, shall be allowed in resolving disputes between the parties to this Agreement.
 

IX. Procedure upon and after Termination

9.1 Expiration of the Term

Unless otherwise agreed by the Parties, upon the expiration of the Term as set forth in Section II herein, at the request of the Lessee or its approved third party, the Lessor shall renew the land lease agreement for an additional one hundred (100) years lease term with the Lessee or the third party approved by the Lessee.
 Terms and conditions of such renewed lease agreement shall be consistent with this Agreement but the Rent under such renewed land lease agreement shall be doubled based on the Initial Rent herein. 

9.2 Priority on the Leased Property

In the alternative, should Article 9.1 above be unenforceable at the expiration of the term of this Agreement, Lessee or its approved third party shall be given priority and a right of first refusal over others in leasing the Land Property.

X. Notice

10.1 Form of Notice

Any and all notices, documents, or instruments permitted or required to given under this Agreements shall be in writing, signed by the party or representatives on behalf of the party giving the notice, and shall be deemed to have been properly given (1) if personally delivered, on the date delivered; (2) if sent by a pre-paid overnight courier service (Federal Express or the like), on the business day following its deposit with the courier; (3) if sent by facsimile, when sent and confirmed by telephone; and (4) if by electronic mail, on the date and time delivery is confirmed electronically. 
Personal delivery to a party or to any officer, agent, or partner of such party shall constitute receipt. Rejection or other refusal to accept or inability to deliver because of changed address of which no notice has been sent or received shall also constitute receipt. Any notice may be given on behalf of a party by its attorney.

For the purpose of notices, the addresses of the Parties are as follows:

Lessor: 
Address: [to be filled in]
Name: [to be filled in]
Phone: [to be filled in]
Email: [to be filled in]
Lessee:

Address: Second Floor, Yap Pacific Dive Resort, Colonia, Yap State, FSM, PO BOX 390

Name:
Mr. Yang Gang

Phone:
+691 350 5888

Email:
prcyang@yahoo.com
Any Party may at any time change its address for notices by a notice delivered to the other Parties without breaching the Article 10.1 hereof.

XL Miscellaneous
11.1
Lessee’s First Refusal over Leased Property

When the Lessor intends to transfer the Leased Property in part or in whole (the “Intended Transfer Property”), the Lessor shall send advance written notice to the Lessee. The Lessee or its approved third party shall have the right of first refusal over the Leased Property on equal terms, provided that such Leased Property transfer is not against any applicable law by then in force.

In the event that Lessee or its approved third party choose not to purchase the Intended Transfer Property, the Intended Transfer Property will not be transferred to the third party, unless the Lessor obtains a written commitment from such third party, and in the aforesaid written commitment such third party undertakes to strictly comply with the provisions and conditions of this Agreement.

11.2 Governing Law and Resolution of Disputes

The execution, effectiveness, construction, performance, amendment and termination of this Agreement and the resolution of disputes hereunder shall be governed by the laws of Federated States of Micronesia and State of Yap. Any dispute arising under this Agreement shall be first settled by amicable negotiation between the Parties. If the Parties fail to settle any such dispute within sixty (60) days after one Party first notifies the other Party of the existence of such dispute in written form, any such dispute shall be submitted to Federated States of Micronesia Supreme Court. Upon the occurrence of any disputes arising from the construction and performance of this Agreement or during the pending litigation of any dispute, except for the matters under dispute, the Parties to this Agreement shall continue to exercise their respective rights under this Agreement and perform their respective obligations under this Agreement.

11.3 Amendment, Change and Supplement

For issues not stipulated in this Agreement, the Parties may amend, change or supplement this Agreement through written agreement signed by both Parties. All amendments or supplementary agreements signed by both Parties shall be integral parts of this Agreement and have the same legal effect.

11.4
Severability

In the event that one or several of the provisions of this Agreement are found to be invalid, illegal or unenforceable in any aspect in accordance with any laws or regulations, the validity, legality or enforceability of the remaining provisions of this Agreement shall not be affected or compromised in any respect. The Parties shall strive in good faith to replace such invalid, illegal or unenforceable provisions with effective provisions that accomplish to the greatest extent permitted by law the intentions of the Parties, and the economic effect of such effective provisions shall be as close as possible to the economic effect of those invalid, illegal or unenforceable provisions. 

11.5
Assignment

Both Parties agree, the Lessee may, at its sole discretion, assign its rights and obligations under this Agreement in whole or in part to a third party appointed by it.

11.6
Successors

This Agreement and all its covenants, conditions and restrictions shall extend to and be binding upon the successors or heirs
 appointed by the Lessor, executors, administrators, devisees and assigns of the Parties to this Agreement.

11.7
Waiver of Right or Privilege 

Failure or delay on the part of any Party hereto to exercise any right, power or privilege under this Agreement shall not operate as a waiver thereof, nor shall any single or partial exercise of any such right, power or privilege preclude any future exercise thereof.

11.8
Filings

Upon the signing of this Agreement, both Parties shall take all necessary actions to ensure that this Agreement is filed or registered with any related government authorities, and bear any cost raised thereof respectively.

11.9 Waiver of Breach

Waiver by any Party of any breach of any term or provision of this Agreement is not to be construed as a waiver of a breach of any other term or provision, or of any subsequent breach of the same term or provision. A waiver shall be effective only if expressly granted in writing by the other Party.

11.10 Effectiveness

This Agreement shall come into effect upon signing by both Parties. This Agreement and any subsequent agreements between the same parties or their successors are intended to constitute the entire agreement or agreements between the parties and no oral agreement or understanding shall be binding on the Parties. This Agreement may only be amended by a written agreement signed by the Parties or their successors in interest.

11.11 Terms Understood and Binding

Lessor and Lessee covenant and agree that they understand the terms if this Agreement in its entirety; agree to be bound by each and every term of this Agreement; have had an opportunity to consult with such advisers or attorneys as Lessor and Lessee deem necessary; and have had the opportunity to have the agreement translated into Yapese or such other language or languages as they deem necessary.
Lessor nge Lessee e yow be micheg ni karnang fan ere gi babiyor ney ni ga’amngun; ke maganrow ni ngar foi, mangar pirew nga tan e gi babiyor ney ni ga’amngun; ma ‘iymoy nipan ni ngar ning mayo fek e ayuw ko advisor nge lawyer rorow ko ngiyal ni bagat fan; ma ‘iymoy nipan ni ngar thilyeg a thin ko ragiy babiyor ney ko thin nu Waab fa kureb a thin ni yobeguy ni baga’ fan.

11.12
Witness

The signing of this Agreement shall be witnessed by [to be filled in].

Signature Page

IN WITNESS WHEREOF, the parties have executed this Land Lease Agreement as of the date first above written.

Lessor:

__________________________________________

Lessee:

Yap ETG Paradise Islands International Investment Group Inc.

__________________________________________

Witness

__________________________________________

Exhibit B

Confirmation Letter

We refer to the Lease Agreement dated February, 2nd , 2013 entered into by and between us relating to the Leased Property. Terms defined in the Lease Agreement have the same meanings herein.

We hereby confirm that the Lessor has deliver possession of the entire Leased Property to the Lessee on [to be filled in], 2013, which day shall be deemed as the Possession Date.

Yap ETG Paradise Islands International Investment Group Inc.
The following is a transcript of the legal analysis of the “Agreement Template” made by Mr. Clement Yow Mulalap, Esq., on Facebook. All links are preserved. Please print, and spread far and wide!
Clement Yow Mulalap
Siro.

Thank you to Mr. Norman for posting a copy of ETG’s lease template in this group. (See here: www.facebook.com) Mr. Norman has done a good job of highlighting some troubling provisions in the template, and I urge everyone to read Mr. Norman’s comments when you can.

For my post, I will reiterate and clarify some of Mr. Norman’s comments about the template, as well as offer comments of my own. My primary purpose in this post is to highlight the provisions in the lease template that private Yapese landowners need to be wary of if they wish to lease their land to ETG for ETG’s proposed Project. Many of the provisions in this template are boilerplate,
 i.e., are common language in typical real estate lease agreements. I will focus on those provisions that are relatively novel and/or should be of concern for private Yapese landowners.

Permalink to the Facebook original file upload/posting: Yap’s Development
( According to various Articles in the lease template (e.g., Article 1.1, Article 1.2, Article 1.3), and as Mr. Norman notes in his comments, the template empowers ETG to use the leased land in however way ETG wishes, as long as the use of land does not violate Yap State laws and regulations. The landowner has absolutely no say in what ETG can do on the land that ETG leases from the landowner. The most vivid example of this power is Article 1.2 of the lease template, which states as follows:

[T]he Lessee [i.e., ETG] shall be entitled to remove any and all buildings, fixtures or other facilities; to alter the Leased Property in any way; to remove and/or replace soil, rock and plant life of all kinds including food plants; to fill the land at Lessee’s sole discretion; and to conduct any construction, reconstruction or alteration of the Leased Property in any way without limitation and without the consent of the Lessor [i.e., the landowner.]
It does not have to be this way. The private Yapese landowner can insist that ETG shall not conduct certain activities on the leased land. The landowner has every power to impose restrictions on the use of the leased land, restrictions that will apply for the entire duration of the land lease. If the landowner wishes that certain plant life, or certain land areas, or certain trees should not be disturbed by ETG’s activities on the leased land, then the landowner can insist on that in a final lease agreement. If the landowner wishes to prohibit ETG from erecting certain types of buildings or other structures on the leased land, then the landowner can insist on that in a final lease agreement. If the landowner does not want ETG or anyone invited by ETG to engage in certain activities on the land (e.g., holding concerts, burning the ground for “bonfires,”), then the landowner can insist on that in a final lease agreement.

The landowner can do more than prohibit ETG from doing certain things on the landowner’s land. The landowner can insist on entering into a business partnership with ETG, so that the landowner participates in ETG’s Project activities on the land and earns income along with ETG if/when the Project produces revenues. The Yap State Department of Resources and Development used to advocate for a landowner-investor partnership model when it comes to foreign investors leasing Yapese land for their investment activities. A private Yapese landowner who wishes to lease land to ETG can put this policy into practice. Be creative. Be entrepreneurial. Be firm.

( According to Article 1.3 of the lease template:

The ownership of all the buildings, fixtures, facilities and equipment built or constructed by the Lessee on the Leased Property (the “Assets”) for the purpose of such changes or alterations belong to the Lessee or any third party approved by the Lessee. The Lessor shall not own, control or dispose of the Assets. The Lessee or any third party approved by the Lessee is entitled to transfer, assign, sublease, mortgage, pledge or otherwise encumber all or part of the Assets, without the prior consent from the Lessor. 

Additionally, according to Article 1.4 of the lease template:

[T]he Lessee is entitled to assign or sublease the Leased Property, without the prior consent from the Lessor.

Article 1.3 basically means—as Mr. Norman notes in his comments—that ETG owns anything and everything that it builds, constructs, or otherwise brings to the land that it leases for purposes of the Project. The landowner has no right to control any of those Project assets. Furthermore, ETG can transfer any of those Project assets to any third party without getting the consent of the landowner.
This is something that I discussed a long while back when I posted about leases in this group. My recommendation—and the recommendation of others—is that a private Yapese landowner should retain ownership of any Project assets on his leased land after ETG’s lease ends. Article 1.3 of the lease template prohibits that, but the landowner can insist on altering/deleting that provision.

Article 1.4 is very significant. Essentially, the Article allows ETG to transfer any interest that ETG has in leased land to a third party without getting the consent of the landowner. If that third party is an individual or entity that is loathsome for the landowner, the landowner cannot prevent ETG from bringing that third party in and letting the third party take either part or all of ETG’s interest in the leased land. If the landowner wants to have a say in that transfer of interest, then the landowner must amend the lease template to reflect that power on the landowner’s part.

(For more discussion about landowners owning Project assets after lease termination, as well as about restricting ETG from transfer any assets/interest in land to a third party, see: www.facebook.com)
( According to Article 3.2 of the lease template, ETG will begin paying rent on leased land as soon as ETG takes possession of the leased land, unless otherwise agreed to by ETG and the landowner. As I have stated repeatedly in this group, ETG is prohibited by the signed Cooperative Investment Agreement with the State of Yap to “develop” its proposed Project in Yap unless and until the State reviews and approves ETG’s Master Plan. In my opinion, ETG cannot enter into a final lease agreement with a Yapese landowner before that Master Plan is reviewed and approved, because entering into lease agreements is a necessary component of “develop[ing]” any investment project. And yet, the lease template allows ETG to not only finalize the lease agreement, but to also start paying rent on the leased land—i.e., to actually expend financial resources—without having to wait for the State to review and approve ETG’s Master Plan. This is improper, in my opinion, and the Anefal Administration (as a signatory to the signed Investment Agreement) needs to step in and put a stop to ETG’s land leases for as long as the State has not approved ETG’s Master Plan.
In the meantime, while we wait for the Anefal Administration to do its duty, the landowner who wishes to lease land to ETG can insist on inserting a provision into the lease agreement that says that ETG cannot take possession of the targeted property unless and until the State reviews and approves ETG’s Master Plan. If the landowner cares about what ETG plans to do on his or her land, then the landowner should insert such a provision. Even if the landowner does not care about what ETG does on the targeted land, the landowner should care that ETG may stop paying the rent on the land if the State does not approve ETG’s Master Plan. It will be very tragic if the private Yapese landowner begins to make elaborate plans for the money received from the lease rents and actually changes his current living circumstances in anticipation of that money, only for that money to just dry up if/when the State rejects ETG’s Master Plan.

( According to Article 3.2 of the lease template, and as Mr. Norman notes in his comments, ETG is not obligated under the lease agreement to help Yapese relocate from leased land. Here is the language from Article 3.2: 

Lessor [i.e., the Yapese landowner] agrees to relocate from the Leased Property in accordance with the terms of [the lease agreement] and to accomplish relocation of himself or herself on or before the Possession Date [for the land] and also to accomplish the relocation of any other persons who may be on the Leased Property at the invitation or with the consent of Lessor not later than the Possession Date.

As Mr. Norman reminds us, a fairly significant component of ETG’s Powerpoint presentations and brochures about the proposed Project was ETG’s promise to build new “towns” in which ETG will relocate Yapese who are displaced from land that they lease to ETG. According to Article 3.2 of the lease template, though, ETG has no such obligation. Any relocation is the responsibility of the displaced Yapese.
A Yapese landowner interested in leasing land to ETG—and who lives on the leased land and/or whose relatives/offspring live on the leased land—can insist in a final lease agreement that ETG construct suitable new living quarters for the displaced individuals before ETG can take possession of the leased land. The landowner can specify how the new living quarters should be.

( The lease template does not grant the private Yapese landowner any right whatsoever to unilaterally terminate a finalized lease agreement without suffering legal consequences. However, the template DOES give ETG the right to terminate a finalized lease agreement unilaterally in several circumstances. Those circumstances are laid out in Article 7.4 of the lease template.

It bears mentioning that one of those circumstances, as laid out in Article 7.4.3 of the lease template, occurs when the “purchasing of land by non FSM citizen or corporation not wholly owned by FSM citizens is allowed by local laws.” If you recall, according to the FSM Constitution, non-FSM citizens and corporations (like ETG) that are not wholly owned by FSM citizens cannot own land in the FSM. The inclusion of this provision in the lease template indicates that ETG is keen on purchasing land in Yap if/when the law allows it. According to Article 7.4.3 of the lease template, ETG will terminate the lease agreement as soon as the law is amended to allow ETG to purchase land in Yap. The private Yapese landowner who leases the land to ETG cannot stop ETG from terminating the lease agreement on its own when that circumstance arises.

This does not have to be the case. The landowner can delete this provision in the lease agreement (i.e., Article 7.4.3) so that ETG cannot use the change in law regarding land ownership to unilaterally terminate the lease agreement.

( According to Article 11.1 of the lease template, ETG has a “right of first refusal” on leased land if the landowner wishes to transfer/sell the land to some other Yapese during the time that ETG leases the land. That right essentially means that ETG has first priority when it comes to acquiring the land that the landowner wants to transfer/sell. 
If ETG does not exercise that right of first refusal, the Yapese landowner still cannot transfer/sell the land to another Yapese unless that other Yapese agrees in writing to comply with the terms of the lease agreement. In normal real estate contracts, a “right of first refusal” is supposed to be exercised within a set number of days after the property is put up for transfer/sale, but in ETG’s lease template, there is no set deadline, which means that ETG can effectively exercise that right whenever it wants, even if it means holding up the transfer/sale to the third party indefinitely. This is a very expansive power for ETG, one that ETG can use to prevent anyone from acquiring the land that ETG wishes to lease until such time that ETG can acquire the land on its own (perhaps when the FSM Constitution is amended to allow ETG to own land in the FSM).

A private Yapese landowner who wishes to lease land to ETG does not have to give ETG the “right of first refusal” in any way. ETG is not entitled to that right simply because ETG is leasing land from the landowner. The landowner can insist that ETG will have to compete with all other parties interested in the land, without getting any special treatment. Otherwise, if, for example, another foreign investor comes along that is interested in the landowner’s land, the landowner will not have full freedom to engage in a land transaction with that new investor.

( According to Article 11.2 of the lease template, and as Mr. Norman notes in his comments, if a dispute arising under a finalized lease agreement is not settled informally by ETG and the private Yapese landowner within 60 days after one Party notifies the other Party of the dispute, then the dispute has to be submitted to the FSM Supreme Court (presumably its trial division). This means that the dispute cannot go through the Yap State Court, even though the Yap State Court is more familiar with conditions in Yap and with Yapese customs and traditions dealing with land than, I suspect, the FSM Supreme Court. ETG clearly prefers to go through the FSM Supreme Court rather than the Yap State Court.

This does not have to be the case. The landowner can insist in a final lease agreement that any disputes arising under the lease agreement must go through the Yap State Court rather than the FSM Supreme Court. The landowner has every right to insist on that dispute resolution approach, and it will be advantageous for the private Yapese landowner to go through a court that is quite familiar with how land matters are handled in Yap.

( Section II of the lease template deals with the original length of the lease agreement, and Article 9.1 of the lease template deals with renewing the lease agreement after the original term is over. Section II makes it very clear that ETG intends to lease land for no less than 99 years.
 Whereas other parts in the lease template are blank and await filling-in at a later date, the provision on 99 years is pre-filled, not blank. ETG’s reps have made it clear in the past that ETG will not settle for a lease of less than 99 years.

This does not have to be the case. A private Yapese landowner interested in leasing land to ETG can negotiate any length of time for the lease term, as long as the length is no more than 100 years.

While negotiating the original durational term for the lease, the landowner needs to be aware of Article 9.1 of the lease template, too. Here is Article 9.1 in full:

Unless otherwise agreed by the Parties, upon the expiration of the Term as set forth in Section II herein, at the request of the Lessee [i.e., ETG] or its approved third party, the Lessor [i.e., the landowner] shall renew the land lease agreement for an additional one hundred (100) years lease term with the Lessee or the third party approved by the Lessee.
As Mr. Norman notes in his comments, this provision essentially means that after the original lease term is over, the lease agreement will AUTOMATICALLY RENEW for 100 years if ETG wishes to renew the lease. The landowner does not have any power to prevent that automatic renewal, unless the landowner AND ETG come to a different arrangement before the original lease is up. It is not enough for the landowner to say that he does not wish to allow the lease to be renewed for 100 years. The landowner also needs to get ETG to agree not to renew the lease for 100 years. If ETG insists on renewing the lease, then the lease will renew for 100 years, no matter what the landowner says.

This does not have to be the case. A private Yapese landowner who wishes to lease land to ETG can strike out Article 9.1 of the lease template, which will force ETG to come back to the negotiating table after the original lease is up and strike a new lease agreement with the landowner. The important point is that the power to renew the lease must be in the hands of the landowner, NOT ETG.

( Private Yapese landowners are probably most interested in rent payments under the lease template. The two main provisions on rent payments are Article 4.1 and Article 9.1. According to Article 4.1, ETG will first pay what is called an Initial Rent, which is basically a certain rent that ETG will pay every month for the first ten years of the original lease. After the first ten years are over, ETG will increase the monthly rent by 10% for the next ten years. After that second decade is over, ETG will increase the monthly rent by 10%—however, this is 10% of the INITIAL RENT, not of the higher rent in the second decade of the lease. This will continue until the original lease ends.

After the original lease ends, ETG will likely attempt to renew the lease. Article 9.1 of the lease template also says that if the original lease is renewed, then the “[t]erms and conditions of such renewed lease agreement shall be consistent with [the original] Agreement but the Rent under such renewed land lease agreement shall be doubled based on the Initial Rent herein.” What this means is that if the lease is renewed, then ETG will pay double the rent for the land that it pays in the first ten years of the original lease (i.e., double the Initial Rent, as discussed above). This may sound enticing for the landowner. However, it is important to note that according to Article 9.1 of the lease template, the landowner CANNOT negotiate a new rental rate and rental payment schedule for the lease renewal period; rather, the landowner is stuck with the doubling of the rent that Article 9.1 prescribes. This means that if ETG pays the landowner, say, $300 a month for leased land during the first ten years of the original lease, then ETG will only have to pay $600 a month for the land in the lease renewal period. If ETG’s activities on the leased land generate over, let’s say, $100,000 per year after the original 99-year lease, then this doubling of the original rent is not so generous. Unfortunately, given the way Article 9.1 of the lease template is worded, the landowner cannot negotiate a higher increase than the doubling provided in Article 9.1.
This needs to be emphasized: ETG’s aim in Article 9.1 is to lock in a certain low rental rate nearly 200 years in advance. How does ETG do this? Simple. When ETG negotiates the original lease agreement, ETG will try to make sure that the initial rent paid by ETG will be as low as possible. That way, when ETG triggers the automatic renewal of the lease agreement for 100 years after the original 99-year lease is up, ETG will not have to worry about the landowner demanding much, much higher rents. Instead, the landowner will be stuck with receiving no more than double the Initial Rent that ETG pays during the first decade of the original lease. Unlike with the original lease, there is no 10% increase per decade during the 100-year lease renewal period. Thus, ETG will lock in how much rent it will pay to the landowner 199 years in advance, based on how much ETG’s Initial Rent is during the first decade of the original lease. This is very crafty and beneficial for ETG, and very problematic for the landowner. 

Furthermore, according to Article 9.1 of the lease template, the terms of the renewed lease agreement must be “consistent with [the terms of the original] Agreement.” What this means is that the landowner cannot alter the terms of the original lease agreement when the lease is renewed. If the landowner does not take care of every contingency and eventuality in the original lease agreement, then the landowner cannot try to insert new provisions in the renewed lease agreement to account for changed circumstances, if those new provisions alter any of the provisions in the original agreement. Those original provisions are locked in.

The simplest way to resolve this is to alter Article 9.1 of the lease template, so that the landowner and ETG have to come back to the negotiating table to renegotiate a new lease agreement after the original lease is over, including a new lease rental rate. Also, as Mr. Norman notes in his comments, the landowner can insist that ETG and the landowner renegotiate ETG’s rental rate periodically—say, every 15 to 20 years during the original lease and during a lease renewal period (if the lease is renewed). This renegotiation is key. It is not wise for the landowner to be stuck with a set rental rate for nearly 100 years (if not nearly 200 years), given the rate of inflation and the possibility that ETG’s proposed Project may become incredibly lucrative—much, much more lucrative than $300/$600 a month for nearly 200 years.
 It is also not wise for the landowner to be stuck with the provisions of an original 99-year lease for an additional 100 years, since so many things can happen during the original 99-year lease that reveal the need to amend the terms of the original lease agreement if the lease is to be renewed.
(Henry Norman): To add to Mr. Mulalap’s analysis, this shows the difference between using “Initial Rent” as a basis, rather than “Cumulative Increase” (10% of last decade’s annual rent). Please note also that 5% inflation over ten years is a very low estimate, as a more likely figure is at least 3% annually! Please note also that the table shows “current face value,” not the value in “2013 Purchase Power”! The difference is HUGE (500 gets reduced to 299 in “2013 purchase power”: a 40% reduction in what you can buy for the same amount!). The numbers shown here are only meant to clarify what a big difference the agreement wording can mean!:
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The “Value” of money is not fixed… Do not take a “sucker deal”—Make sure you allow for inflation!
( In my opinion, ETG’s lease template is written to strongly favor ETG, to the severe detriment of the private Yapese landowner. This is why it is so crucial for private Yapese landowners to seek expert legal counsel if they wish to lease their land to ETG. The landowners must bargain from the position of strength that they possess. They own the land. ETG wants the land. Make ETG pay dearly for the privilege of using land in Yap.
( Finally, and on a personal note, I must confess that, as a Yapese, I am astounded by how far ETG goes in the lease template to secure land in Yap for its proposed Project. We have talked in this group on a number of occasions about corporate social responsibility. ETG’s reps have repeatedly asserted that they have the best interests of Yap and her people at heart—that ETG’s proposed Project will truly be a “win-win.” However, can a corporation be considered socially responsible--can a corporation be considered truly concerned about the welfare of the community where it operates—if the corporation intends to snap up land in that community for nearly 200 years, pay very little for that land, and do whatever it wants on that land without any input/participation whatsoever from the landowner? We need to consider ETG’s approach and behavior in this situation; the opening offer of a negotiating partner says a lot about that person/entity, and in my personal opinion, ETG’s lease “template” reveals ETG’s true colors.

Siro.

Facebook Comments (as of 2013-02-02 (Yap Day #2)):

John Mangefel kamagar Clement Yow Mulalap. well, there you have it folks. although this is only a template and not a signed agreement, it does say a lot about ETG’s vision of their “win-win” proposition. Do we need more examples of ETG’s attitude toward Yapese in general? Is this not enough?
Riboliy Tamam To all waabese land owner, consider what has just Clement Yow Mulalap laid out before us (lessee vs. lessor ); A) Don’t put yourself into a tight spot you can’t challenge. Kamagar Yow

Diamond H Kenrad Thank you Clement Yow Mulalap for explaining in details. I really do hope those who are thinking of leasing their lands will take a second look at whats in for them.

Helen Libian Formad Kamagar, Mr. Mulalap and Mr. Norman. These are very informative information and I hope people of Waab will take time and read these whether leasing or not. To those who are leasing , I hope you use this information to help save your end in the long run and have control over your own land in duration time of the lease. Just reading this ETG purposed lease agreement, makes it more clearer to me that they are a bunch of @#%#, but that’s just my opinion. Happy Yap Day to all and God Bless!

Steven Datmagurun “Win win situation?” And who was that who said this? Hmm... Oh yeh, Deng Hong. ETG fails yet again. 

To Local Landowners: Protect your land...think of your families future, the generation to come. DO NOT LEASE TO ETG !!!
Henry K.O. Norman Kam’magar gow, Clement Yow Mulalap! You truly are a scholar and a gentleman. God spede!

� Interesting “misspelling”… “die” is German for “the”… Perchance a “Freudian slip”? Could the author of this gruesome “template” be German (or Austrian)? (HN)


� This phrase, “the certain property” looks weird to me… Does it have some legal significance? (HN)


� Something appears to be missing, here… Don’t know what. The section begins with an enumeration (1), but no (2) shows up, and this paragraph begins with a lower-case letter, as if something had been cut out. (HN)


� No specifics listed. This may potentially mean destruction of coconut trees, betel nut trees, mango trees, bananas, papayas, taro patches and what have you. (HN)


� Interesting wording… One would expect the land usage to be somehow linked to the FIP and Yap State Business License. This says the Lessee may do whatever he likes with/on the property, regardless of FIP/YSBP restrictions that may apply (HN)


� This is some scary stuff… Again, this “Lease Agreement” gives the Lessee a completely free hand to do whatever on or to this property. Including bulldozing it flat and covering the whole property with asphalt… (HN)


� This is the third time this “template” reiterates the idea that the owner of the land has no say whatsoever over what happens to his/her land. It also gives the lessee the right to sublease the property to whoever, no need to consult the land owner. (Personally, I would be thinking twice or more before entering this kind of “lease agreement” with anyone.) (HN)


� 99 years… Six generations… This is highly unusual. Would it not make more sense to have a shorter term (of say, 25 years),  after which extension negotiations should commence? This “agreement” would take away the right to the land for at least six generations (four or five of which are as yet unborn). (HN)


� Not sure what this means… That the agreement should be duly notarized? (HN)


� Is something missing here? Should this be where the Lessee (ETG) commits to build new houses for people that are relocated from the property due to this “lease agreement”? What happened to these “promises”??? (HN)


� Ten percent every ten years? Wow! Is any sane Yapese really considering signing this kind of “agreement”? (HN)


� This eruption of unintelligible legalese is a thinly veiled attempt to ensure that the “lease agreement” stays valid even if later in time, other actual owners of the leased property claim that they were defrauded (for example). I’m not sure this will hold up in court, but then I’m not a lawyer… (HN)


� As I read this, it gives the lessee the right to enclose the entire property within high walls, if so desired… (HN)


� This is good! The Lessee agrees to follow Yap State Law. The EPA rules are part of Yap State Law. And, BTW, aren’t all Yap State Laws “relevant”? (HN)


� What if the Lessor has obtained “ownership” in an unlawful way? Would that void this “agreement”? (HN)


� Not sure what this says… Non-FSM citizen ownership of real property “is allowed”??? (HN)


� Scam artists, take note: It may become very expensive to try to defraud lawful owners! (HN)


� Again, scam artists take note and beware… Caveat emptor, as the ol’ Romans used to say! (HN)


� This, to my eyes, is borderline ridiculous… Making this a 199 years lease! With the incredibly generous doubling of the rent after 99 years… Are they joking, here? A blanket “doubling” of the rent, one hundred years into the unknown future? Does this make sense to anyone? (HN)


� This is rather wild… Why the FSM Supreme Court? Why not Yap State Court? Is this designed to make it difficult/expensive to raise legal complaints in the future? Also, why should the Lessee have the right to continue “business as usual” even if there should be severe and ongoing legal opposition to their doing so? (HN)


� Is this allowed under law? To bind unborn future generations to an agreement made in the distant past? (HN)


� Interesting, that only this section (where the signer agrees that s/he has understood both the wording and the future consequences of the signing) is translated to Yapese… (HN)


� “Boilerplate” is a popular synonym for “standardized template” (HN)


� Why would Yapese landowners trust that FSM Supreme Court judges would decide in the best interest of Yap State landowners? How many of the FSM Supreme Court judges are from Yap State, anyway? (HN)


� Not to mention the air fare to/from Palikir, maybe many times more than once, and the general hassles of taking the time for inter-island travel (housing, additional food expenses, and so on). Insist on Yap State Court! (HN)


� In my layman’s opinion, this insistance is ludicrous (as well as suspicious)—it does not make any sense! (HN)


� Most of all, Landowners must insist on “inflation protection”! Look at the table above—$500 (in 2013 “purchase power”) gets reduced by 40% (minus $200) with the VERY modest inflation of 0.5% anually (5% per decade, whereas an inflation of ~2.5% annually is MUCH MORE likely). The way the “Agreement Template” is set up, ETG is trying to lease Yap land for next to nothing! Yapese beware…





1
24

