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ABSTRACT

The traditional law-and-economics analysis suggéisst the per se illegality rule that
governs franchise tying contracts is inefficiergghl economists particularly argue that a per
se illegal standard fails to account for the enhement in efficiency that a franchise tying
contract provides. One central improvement in &fficy that a franchise tying contract
creates, according to legal economists, is a desgeia the franchisor's monitoring costs.
Particularly, by requiring a franchisee to purchapeoducts directly from the franchisaa,
tying contract reduces the costs that the franahigiti have to incur in order to monitor the
guality of products sold by the franchisee to comcs.

Building upon a noteworthy body of empirical resgmrthis article will argue that the
traditional law-and-economics analysis is incomeleAlthough a franchise tying contract
may reduce product quality-related monitoring cogtss also likely to significantly increase
other monitoring costs.

More specifically, this article will argue that@entralized franchise tying relationship is
likely to continually constrain the franchisee's@womy. Consequently, the tying relationship
is likely to decrease the franchisee's satisfactiith the relationship. The emotional
experience of decreased satisfaction is likely tonte aggressive retaliatory behavior,
which may take the form of franchisee opportunisébavior. Ultimately, a centralized tying
relationship will increase the likelihood that tffi@nchisee will take three central types of
opportunistic actions towards the franchisor: mangie information, shirk the contractual
obligation to provide adequate customer service ahitk the contractual obligation to
maintain cleanliness standards in the entire frasehunit. These potential opportunistic
actions, as they accumulate, are likely to sigaifity increase the franchisor's information,
customer-service and cleanliness-related monitoingts, thereby off-setting the product-

guality monitoring cost savings arguably generatgda franchise tying contract.
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INTRODUCTION

The use of a tying contract — that is an agreemedéer which the seller agrees to
sell a product to a buyer, but only on the conditibat the buyer also purchases a
different product from the seller — has become amon phenomenon in the
franchise industry. Frequently, franchise agreements, labeled ascliise tying
contracts,' require a franchisee to purchase ptedtmm a franchisor or a designated
supplier as a condition of receiving the franchlsense? To illustrate, pizza
franchisors often license their franchisees ondbwedition that the franchisees buy
dough, tomato sauce and paper cups exclusively ftioen franchisor, or from
approved suppliers.Similarly, fried chicken franchisors frequentlyqrere their
franchisees to purchase cookers, fryers, packagiumplies, and napkins from the
franchisor® Likewise, ice cream franchisors occasionally tie purchase of their ice

creams to the sale of their trademark.

For the last few decades, one of the most vitabtisbin the field of franchise
antitrust law has focused on one question: whethachise tying contracts should be
legal or illegalper se On the one hand, courts have generally adoptbdstle

attitude toward tying contractsTying contracts are considered by courtas se

On average, about 30 percent of franchisors usg tontractsSee ROGERD. BLAIR & FRANCINE

LAFONTAINE, THE ECONOMICS OF FRANCHISING140 (2005); Steven C. MichaelThe Extent,

Motivation, and Effect of Tying in Franchise Comlis 21 MANAGE. DECIS ECON 191, 194

(2000).

Warren S. Grimes/Nhen Do Franchisors Have Market Power - Antitrustriedies for Franchisor

Opportunism Perspectives on FranchisiB§ ANTITRUSTL.J. 105, 142 (1996).

®  See, e.gQueen City Pizza v. Domino's Piz424 F.3d 430, 433 & 438 (3d Cir. Pa. 1997).

*  See, e.gSiegel v. Chicken Delight, Inc#48 F. 2d 43, 46 (9th Cir. Cal. 197$8ee alsd<entucky
Fried Chicken Corp. v. Diversified Packaging Corp49 F.2d 368, 373 (5th Cir. Fla. 1977).

> See, e.gKrehl v. Baskin-Robbins Ice Cream €664 F.2d 1348, 1351 (9th Cir. Cal. 1982).

Roger D. Blair and Jeffrey FincThe Individual Coercion Doctrine and Tying Arramgents: An

Economic Analysjsl0 RA. ST. U.L. Rev. 531, 531 (1983); BAIR & LAFONTAINE, supranote 1,

at 143.



illegal.” As Justice Scalia explained, "the per se rulersaying is just such a rule:
Where the conditions precedent to application ef thle are met, i. e., where the
tying arrangement is backed up by the [seller'siketapower in the "tying" product,
the arrangement is adjudged in violation of § lthef Sherman Act®. This per se
illegal standard is mainly based on an anticomipetirationale, known as the
'leverage theory,that a franchisor might use economic power inftaechise license

market to restrain trade in the tied good matRet.

On the other hand, traditional law-and-economicsyets have opposed tper se
illegality rule!' Legal economists believe thaper seillegal standard fails to account
for the improvements in efficiency that a franchiyéng contract create$. One
central improvement in efficiency that a franchigi@g contract creates, according to
legal economists, is a decrease in the franchiswoisitoring costd® In short, legal
economists suggest that, typically, each franchisesean incentive to free-ride on the

" See, e.gEastman Kodak Co. v. Image Tech. Se8@4 U.S. 451, 487 (1992); For a review of the
Supreme Court's rulings endorsing fieg seillegality rule see BLAIR & LAFONTAINE, supranote
1, at143; The per serule' is also subject to certain defenses, whiehdescribed in Robert T.
Joseph & Lee N. Abramgntitrust Law in FUNDAMENTALS OF FRANCHISING (Rupert M. Barkoff
and Andrew C. Selden, eds., 3rd ed. 2008).

8 Eastman Kodak Co. v. Image Technical Setus. 504 U.S. 451, 487.

For other concerns on which the hostility of thoaurts to tying contracts is basesge Fortner

Enterprises, Inc. v. United States Steel Co394 U.S. 495, 513-514, 22 L. Ed. 2d 495, 89 S. Ct

1252 (1969)Eastman Kodak Co. v. Image Tech. Sea@4 U.S. 451, 487 (1992).

10 Times-Picayune Publ'g Co. v. United Staf%5 U.S. 594, 611 (1953) ("[T]he essence of dlityg
in tying agreements is the wielding of monopolistwerage; a seller exploits his dominant
position in one market to expand his empire in® tiext"); for criticism on the leverage theory
seg e.g, RICHARD A. POSNER ANTITRUST LAW 198-199 (2nd ed. 2001); Ward S. Bowman, Jr.,
Tying Arrangements and the Leverage Probl&m YALE L.J. 19 (1957). For a reply to the
critique, see e.g, Louis Kaplow,Extension of Monopoly Power Through Leverage COLUM.
L. REV. 515 (1985); Warren S. Grimesntitrust and the Systematic Bias Against Smaliri&ss:
Kodak, Strategic Conduct, and Leverage ThebyGrseEW. REs. 231, 253 (2001).

1 Sednfra Part I.

12 Blair & Finci, supranote 6, at 531.
13 Seeinfra Part I. For other potential economic rationales figing contracts,see generally
Benjamin Klein,Tying in 3 THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND THELAW 630,

631-4 (Peter Newman ed., 1998).



business efforts of the franchisor and other fréseds, and particularly, to cut costs
and supply less than the desired level of produatity.** A franchise tying contract,
however, can decrease the likelihood of supply @#-¢uality products by a
franchisee by requiring the franchisee to purchpseducts directly from the
franchisor. The free-riding reduction attained biyaachise tying contract is likely, in
turn, to reduce the costs that the franchisor alve to incur in order to monitor the

quality of products supplied by the franchisegsaustomers.

Building upon a sizeable body of empirical reseathls article will argue that the
traditional law-and-economics analysis is incomgleAlthough a franchise tying
contract may reduce the product quality-related itbdng costs, it is also likely to
increase information, customer service, and cleas$-related monitoring costs.
More specifically, this article suggests that anftasise tying contract, by its nature,
increases the level of relationship centralizatimamely the degree to which decision-
making authority is concentrated by the franchidoring the franchise relationship.
Increase in the level of centralization, in turnll weduce the franchisee's emotional
satisfaction during the franchise relationship, aad result, the franchisee is likely to
retaliate and act opportunistically toward the &f@isor throughout the relationship.
Particularly, the franchisee is likely to take tldlowing prototypical opportunistic
actions towards the franchisor: manipulate inforomt shirk the contractual
obligation to provide adequate customer servicd,evade the contractual obligation
to maintain the cleanliness of the entire franchisd. As they accumulate, these
opportunistic actions are likely to significantlgcrease the franchisor's monitoring
costs and thereby off-set the reduction of thedn#sor's product-quality monitoring

costs arguably generated by a franchise tying aontr

Part | of this article will provide context by biiye reviewing the traditional law-
and-economics approach's central argument in falvtre legality of franchise tying
contracts — that is, that franchise tying contragts likely to reduce the franchisor's
monitoring costs. Part 1l will propose an additiom the conventional economic
model. First, the article will argue that tying ¢@tts increase the level of

relationship centralization. Second, it will propothat an increase in the level of

14" Benjamin Klein & Lester F. Saffhe Law and Economics of Franchise Tying Contra28sJ.L.

& ECON. 345, 349 (1985).



centralization generated by a tying contract i®liikto decrease the franchisee's
emotional satisfaction. Third, the article will gegt that a decrease in the
franchisee's emotional satisfaction will incredasednclination to act opportunistically
toward the franchisor. Figure 1 below outlines hescatic of the new behavioral

model presented in this article.

Information
Manipulatior

Decreased Inadequate

Tying > Incregseq Franchisee Customer
Contrac Centralizatiol Satisfaction Service

A 4

A 4

Inadequate
Figure 1: The Proposed Model Cleanlines

A 4

I. TYING AND MONITORING COSTS. THE LAW AND ECONOMICS APPROACH

According to the conventional law-and-economicsspective, the free-riding
problem typifies franchise contrac¢fsLegal economists particularly suggest that if
each individual franchisee is contractually resjaasfor supplying products to
customers, each franchisee has an incentive tacasts and supply less than the
desired level of product quality.Such incentive derives from two central cumulative
factors: first, the individual franchisee directhgnefits from the sales of the lower

quality product, as it will receive the full amouot the savings from the reduced

15 James A. Brickleylncentive Conflicts and Contractual Restraints: d&rice From Franchising

42 J.L. & ECON. 745, 748 (1999); James A. Bricki@yFrederick H. Dark,The Choice of
Organizational Form: The Case of Franchisjint8 J. FIN. ECON. 401, 406 (1987); Victor P.
Goldberg,The Free Rider Problem, Imperfect Pricing and tleomics of Retailing Service&
NW. U. L. REV. 736, 746 (1984); Klein & Safsupranote 14, at 349; Jonathan Klick et al.,
Incomplete Contracts and Opportunism in Franchiskwgangements: The Role of Termination
Clauses16 (American Law and Economics Association AnniMietings, Working Paper 61,
2000) (“Due to the public good nature of the frhise trademark, franchisees have an incentive to
shirk by providing a sub-optimal level of servicecg they do not bear the full cost of any
resulting deterioration of the trademark’s valjeat http://law.bepress.com/alea/16th/art61.

16 Klein & Saft,supranote 14, aB49.



quality;*” and second, the franchisee does not bear all ¢ises @f shirking on

quality’® The franchisee bears only part of the costs, fat 5 borne by other
franchiseed® Because the franchise product is standardizedsurnars who receive
products of less than anticipated quality will beathe entire group of franchisees
using the same tradem&kThus, since the franchisee does not bear thedsis in
terms of lost future sales, it will not have thereat incentive to supply high-quality

products’

The traditional law-and-economics analysis furthemensuggests that franchise
tying contracts will decrease the likelihood thet franchisee will free-ride — namely,
that it will supply less than the desired levelppbduct quality’? The conventional

" Klein, supranote 13, a631. If a franchisee allows quality to deterioratayill generate revenue

because consumers perceive him as being of the gamégy as other stores with the same
trademark.See Paul H. Rubin,The Theory of the Firm and the Structure of thenEfrdase
Contract 21 J.L. & ECON. 223, 228 (1978).

8 Klein, supranote 13, at631.

¥ Rubin,supranote 17, at 228; Klein & Safsupranote 14, at 349-350.

2 Klein & Saft,supranote 14, at 349; Rubisppranote 17, aR28.

2L Klein, supranote 13, at 631; For a description of the freefrijeblem,see alsoRobert W.

Emerson,Franchise Terminations: Legal Rights and Practi€dfects When Franchisees Claim

the Franchisor Discriminates35 AM. BUS. L.J. 559, n.29 (1998).

22 Klein & Saft,supranote 14, at 353; Alan J. Meesgjing Meets the New Institutional Economics:
Farewell to the Chimera of Forcind.46 U.PA. L. ReV. 1, 64-65 (1997) [hereinafter MeeJg,ng
Meets the New Institutional Econonji¢sBy simply requiring a franchisee to purchasglits
from a franchisor, then, a tying contract can atiaté the market failure inherent in allowing the
franchisee to choose its own inputs..."); Alan &esk Antitrust Balancing in a (Near) Coasean
World: The Case of Franchise Tying Contrac® MICH. L. REv. 111, 119 (1996) [hereinafter
Meese, Antitrust Balancingg Alan J. Meese,Regulation of Franchisor Opportunism and
Production of the Institutional Framework: Fedeidbnopoly or Competition Between the States
23 HARV. J.L. & PUB. POL'Y 61, 69 (1999) ("Indeatie sort of contractual devices most often
deemed opportunistic - tying arrangements and maximpm - can be methods of controlling
franchisee opportunism”); Mark R. Patters@ogrcion, Deception, and other Demand-Increasing
Practices in Antitrust Law66 ANTITRUSTL.J. 1, 11 (1997) ("In franchise cases, ties mayised
to [...] prevent individual franchisees from fredimg on the franchisor's reputation and other
franchisees' investments..."); Andy C. M. Chen &eith N. Hylton, Procompetitive Theories of
Vertical Contro|] 50 HASTINGS L.J. 573, 605 (1999) ("To avoid free riding on puotl quality,
firms need mechanisms to reduce or to eliminatepissibility of substitution between high-
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assumption is that by requiring franchisees to Ipase products from the franchisor
or a designated supplier, franchise tying contraats reduce the likelihood that the
franchisee will supply low-quality productd.Because the franchise tying contract
captures all elements of the quality of the prodtizeé franchisee is not likely to
attempt to cheat on qualif§. The franchise tying contract essentially requites
franchisee to pre-commit not to buy low-quality gwets, thereby decreasing the
probability of the latter's free-riding.By reducing the likelihood of franchisee free-
riding, the franchise tying contract ultimately veds the monitoring costs that the
franchisor will have to spend on monitoring the lguaof products supplied by the

franchisee to its customefs.
I1. THE BEHAVIORAL CRITIQUE

The analytical power of traditional law-and-econosnitheory makes the
monitoring costs reduction assumption appedinghere is, however, a significant

quality and low-quality products. Viewed in thighit, the desire of firms to use tying [...] seems
obvious...The purpose of this arrangement is taenthat by using inputs of the same quality, a
franchisee's incentive to free ride on the effbstother franchisees could be eliminated)een
City Pizza v. Domino's Pizzd24 F.3d 430, 440-441 (3d Cir. Pa. 1997) ("Cowamsl legal
commentators have long recognized that franchisg tgontracts are an essential and important
aspect of the franchise form of business orgamimdbiecause they [...] prevent franchisees from
free riding... ).

% Meese Antitrust Balancingsupranote 22, at 119; Commen, New Approach to the Legality of

Franchising Tie-Ins129 U.PA. L. REv. 1267, 1278 (1981).

24 C.f.Klein & Saft, supranote 14, at 352-353. (Klein & Saft explain thaintyicontracts reduce the

cost of assuring high-quality, as compared witloatract that specifies the quality of the product.

Specification of quality, as opposed to tying caats, "will not capture all elements of quality,”

and therefore "the franchisee will try to cheat.")

% Edward M. lacobucciying as Quality Control: A Legal and Economic Arsid 32 J.lEG.STUD.

453-454 (2003).

% Klein & Saft, supra note 14, at 346, 349 & 361pi| supranote 13, at 632Mozart Co. v.
Mercedes-Benz of North America, |i833 F.2d 1342, 1349 (9th Cir. Cal. 1987).

2 For a unique critique on this conventional ecoroarigumensee Grimes,supranote 2 at 147

(arguing that when the quality of the franchisgiteduct "is relatively easy to monitor (as it

should be with paper and plastic dinnerware) atideffranchisee's incentive to cheat is limited (as

it should be when the franchisee will damage its1aeturn business by providing inadequate
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body of empirical data that questions the validitly this assumption. Previous
empirical research on inter-firm relationships gades that franchisees' perceptions of
the existing relationship structure have deep &ffen a wide range of franchisees'
actions?® In particular, a relationship structure charazediby the centralization of

franchisors' authority typically results in an ieased level of franchisee opportunism.

To begin with, the sections below will briefly eapl why a tying contract
increases the level of relationship centralizatidhey will then present two major
sets of empirical findings that accumulatively cakiubt on the conventional
economic analysis: the first set demonstrates #ratincrease in the level of
relationship centralization decreases the franetssgatisfaction; the second indicates
that a decrease in relationship satisfaction, tiegufrom a tying arrangement and its
centralized nature, will increase franchisee opposin. Eventually, such
enhancement in opportunism will significantly inase the franchisor's monitoring

costs.
A. Tying Contracts Increase Centralization
Centralization is defined in the franchise relasioip context as the degree to

which decision-making authority is concentratedtiy franchisof® In other words,

the term denotes the degree to which a franchisoirals a franchisee through direct

dinnerware), the requirements tie is simply notdeeketo maintain quality. The franchisor can
address quality control by issuing standards difgierg a number of approved suppliers.”

2 geeinfra Part I.

2 geegenerally F. Robert Dwyer & Sejo OMQutput Sector Munificence Effects on the Internal
Political Economy of Marketing Channe JMKTG. RES. 347, 353 (1987); Ronald E. Kidwell,
Arne Nygaard & Ragnhild Silkosefntecedents and Effects of Free Riding in the Fnae-
Franchisee Relationshj@d.Bus. VENTURING 522, 527 (2007); Anil Menon, Sundar G. Bharadwaj
& Roy Howell, The Quality and Effectiveness of Marketing Stratéeffects of Functional and
Dysfunctional Conflict in Intraorganizational Relanships 24 J.ACAD. MKTG. Scl., 299, 301
(1996); Dewar & WerbelUniversalistic and Contingency, Predictions of Eaygle Satisfaction
and Conflict 24 Abm. Sci. Q. 426, 428 (1979); Donald W. Barclagterdepartmental Conflict in
Organizational Buying: The Impact of the Organieratl Context28 J.MKTG. REs. 145, 147

(1991).



involvement in the franchisee's decision-makih@he level of centralization may be
influenced, for example, by the degree to which fr@nchisor controls the
franchisee's decision-making regarding opening $outesign and salaries to
employees at each statioh.

A franchise tying contract, by its nature, subs#yt increases the level of
centralization during the franchise relationshifisTincrease is the result of two
interrelated factors. Firstly, under a franchiséendy arrangement the franchisor
decides, for the franchisee, from which supplieoug the tied product throughout the
entire relationship. A tying arrangement forcesfthachisee to consistently purchase
the tied product from a supplier who is not necelgsthe one most desired by the
franchise€”? Secondly, by deciding for the franchisee from vahéeipplier to buy the
product, the franchisor, in fact, decides for tten€hisee at what cost to buy the tied
product during the whole franchise relationshipe@ically, a tying contract may
force the franchisee to buy the tied product frérva tranchisor or its designee at a
significantly higher cost than would be availablenfi an independent vendor selling

products of comparable qualiy.

The franchise tying contract, therefore, increates level of centralization by

allowing the franchisor, during the entire relasbip, to force the franchisee into the

30 Seegenerally Keith G. Provan & Steven J. Skinnémterorganizational Dependence and Control

as Predictors of Opportunism in Dealer-Supplier &ieinship 32 ACAD. MANAGE. J. 202, 207
(1989).

3 Kidwell, Nygaard & Silkosetsupranote 29, ab39.

% Meese,Tying Meets the New Institutional Economisapra note 22, at 12; Meesdntitrust

Balancing,supranote 22, at 116-7. Under a tying arrangement ittnechisee is forced to forego

its free choice between competing suppliers. Jogeplbrams,supranote 7, at 260; Richard A.

Kleinev, New Department of Justice Vertical Restraints Glinds - A Search for Legal

Certainty, 40 Bus. LAw. 1335, 1364 (1985Mid-America Icee, Inc. v. John E. Mitchell C&973

Trade Cas. (CCH) P74, 681, *29 (1973).

3 Queen City Pizza v. Domino's Piz424 F.3d 430, 434 & 438 (3d Cir. Pa. 1997) (Tha@chisees
alleged that the franchisor, Domino's Pizza, Imrqhibited stores that produce dough from
selling their dough to franchisees, even though stees were willing to sell dough (of
comparable quality) at a price 25% to 40% below Dmr's Pizza's price)Siegel v. Chicken
Delight, Inc, 448 F. 2d 43, 46-7 (9th Cir. Cal. 1971); Josephlams,supranote 7, at 258.
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purchase of a tied product that the franchisee titighie preferred to buy elsewhere
and potentially under different conditioffs.Furthermore, the tying arrangement
allows the franchisor to limit, throughout the fchrse relationship, the franchisee's
discretion to switch to a new supplier who provigeeducts of superior quality,

service, or pricé®
B. Centralization Decreases Franchisee Satisfaction

Franchisee satisfaction is defined as the franelsssffective attitudes toward the
various aspects of the relationship between framehand franchisdf.A franchisee's
overall satisfaction with the franchise relatiofsis based, among other things, on its
specific perception of the quality of the franchiscadministrative personnel and

service support, franchisee rewards and the fraadie policied’

Increase in the level of relationship centralizaticreated by a franchise tying
contract, is likely to decrease the franchiseesfaation. This increased degree of
centralization entails the constant deprivation tbe franchisee's managerial
autonomy®® Unable to select its suppliers and desired prites,franchisee cannot
fully experience the psychological success assetmith setting one's own goals and
objectives®® Furthermore, she will not be able to produce arééshange in his or

her environment’ The continuous lack of managerial autonomy and-cseitrol

% Seegenerally Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 468.12, 12 (1984).

% Cf. Warren S. Grimesylarket Definition in Franchise Antitrust Claims: R&ional Market Power

and the Franchisor's Conflict of Intere€7 ANTITRUSTL.J. 243, 246-7 (1999).

% patrick L. Schul, Taylor E. Little & William M. Rie, Channel Climate: Its Impact on Channel
Members' Satisfactior6l J.RETAILING 9, 13 (1985)Seegenerally Inge Geyskens, Jan-Benedict
E. M. Steenkamp & Nirmalya KumaA Meta-Analysis of Satisfaction in Marketing Channe
Relationships36 JMKTG. RES. 223, 224 (1999).

37 Schul, Little & Pridesupranote 36, at 13-4.

3 Seegenerally George JohnAn Empirical Investigation of Some Antecedents mpdBunism in

Marketing Channels21 JMKTG Res. 278, 280 (1984). See alsapraPart II.A.

39 Seegenerally Dewar & Werbelsupranote 29, at 429; Thomas E. DeCarlo & Sanjeev Aghrwa

Influence of Managerial Behaviors and Job Autonoory Job Satisfaction of Industrial

Salesperson®8 IND, MKTG. MANAG. 51, 53 (1999).

Seegenerally Dewar & Werbelsupranote 29, at 429; DeCarlo & Agarwalipranote 39, at 53.

11
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generated by a franchise tying contract will evalyureduce the franchisee's
relationship satisfactioff. Such dissatisfaction is particularly acute in trechising

context, given that franchisees are, by and laggmnomy-oriented entreprene(fs.

Numerous empirical studies indicate that the gre#ite level of perceived
centralization the lower the level of franchisedis$action. To illustrate, Patrick
Schul, Taylor Little and William Pride exploreiter alia, the relationship between
the level of franchisees' perceived managerialraartty and their satisfaction with the
franchise relationshif The data used to explore this relationship wetkeced as
part of a general study of franchisee-franchisdati@ships in the real estate
brokerage industr§# Participants in this study were franchised reshtesagencies
representing six major real estate franchise opgaioins in three south central states
in the U.S* Questionnaires were mailed to franchised reatestakers representing

all six organization&® Three hundred and forty-nine usable questionnaivere

* Seegenerally Schul, Little & Pride,supranote 36, at 16; Robert A. Robicheaux & Adel I. El-

Ansary,A General Model for Understanding Channel Membena@#or, 52J. RETAILING 13, 25

(1975-1976); Geyskens, Steenkamp & Kunsaipranote 36, at 228Seealso, Dewar & Werbel,

supranote 29, at 429; Barclagupranote 29, at 147.
42 John,supranote 38, at 280; David Strutton, Lou E. Pelton &éda R. LumpkinThe Influence of
Psychological Climate on Conflict Resolution Stgigés in Franchise Relationship8l J.ACAD.
MKTG. Sci. 207, 209 (1993); Oliver Cochet, Julian Dormann & Thomas Ehrmann,
Entrepreneurial Autonomy, Incentives, and Relatio@®vernance in Franchise Chainsn
EcoNOoMICS ANDMANAGEMENT OF NETWORKS117,118(2007).For literature on the strong desire
for autonomy typical of franchiseeseegenerally, Alden Paterson & Rajiv DanBerceived
Advantages of the Franchise Option from the FrasehiPerspective: Empirical Insights From
the Service Franchise28 J.SMALL Bus. MANAGE. 46, 58 (1990); Rajiv P. Dant & Gregory
Gundlach,The Challenge of Autonomy and Dependence in FrardhChannels of Distribution
14 J. Bus. VENTURING 35, 36 (1998); Steve Baron & Ruth A. Schmid©perational Aspects of
Retail Franchises19 INT'L J. OF RETAIL AND DISTRIBUTION MANAGE. 13, 19 (1991); John
Stanworth & Patrick Kaufmanrgimilarities and Differences in UK and US FranchResearch
Data: Towards a Dynamic Model of Franchise Motieati14 INT'L SMALL Bus. J. 57, 66 (1996).

43 Schul, Little & Pridesupranote 36.

44 d. at 17.
S d.
4% |d. at 18.
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returned, yielding an effective response rate ofp@Bcent’ An analysis of the
returned questionnaires showed that perceived aotgrhas a significant positive

effect on franchisee's overall satisfactfén.

Another empirical study yielded similar resultsastjng the relationship between
perceived centralization and franchisee satisfacttongkyu Kim used a mail survey
method to examine the factors leading to an expsrtatisfaction in international
markets*® Key informants who received the survey were idittifrom the exporters
directory of the Korean Electronic Manufacturingootion Association’ The
research surveyed electronic export firms locatethé Seoul and Kyeong Ki areds.
The study found that the greater the control exlettg an exporter during its

relationship with its parent corporation, the higtre exporter's satisfactich.

An additional empirical study resulted in the sarfmdings. Robert Dwyer
conducted a laboratory simulation which examinedomgn other things, the
antecedents of franchisee satisfacfibRighty students were enlisted from sections of
a basic marketing course and channel cla¥sésiong their assignments, students
were given a franchisee position in one of numemuads’®> Each quad met for a

two-hour sessiof° At the start of every session, subjects were pleviwith a two-

47 1d. To evaluate the possibility of nonresponse bisrandomly selected nonrespondents were

asked several of the more important descriptivestjpies to determine whether nonrespondents
were similar or dissimilar to respondents. No digant differences were found between
respondents and nonrespondents on any of the nesagnalyzed. These results suggest that the
respondents were representative of the overall latipn of franchised real estate brokers in the
six franchise organizations included in the studyat 18-9.

*®1d. at 30.

9 Yongkyu Kim, A Study of Marketing Channel Satisfaction in Ingional Markets 11

LOGISTICSINFORMATION MANAGEMENT 224 (1998).

% 1d. at 227.

d.

2 |d. at 226, 227 & 230.

3 F. Robert DwyerChannel-Member Satisfaction: Laboratory Insigti§ J RETAILING 45(1980).

> 1d. at 52.

®d.

% d.

13



page description of the proceduré®perating statements and additional inventory,
costs, and price data for the initial period werevged to serve as a basis for first-
round negotiations® An average of four to five decision periods watoted by the
end of each 2-hour sessihAt the conclusion, participants completed an exit
guestionnaire designed to asses, among other thihgs satisfaction with their
rewards and their perceived control over decisi@miables>® Self-control was
measured regarding marketing functions, such d$ spece allocations, retail prices,
delivery schedules and retail inventory leV&l€orrelation evidence gathered in the
study suggests, once again, that franchisee sat@iastems from her perceived self-

control over decision are8s.
C. Decreased Franchisee Satisfaction Increases FrasehOpportunism

A set of empirical findings indicate that a deceeas franchisee satisfaction,
resulting from a centralized relationship, increaanchisee opportunism. First, the
concept of franchisee opportunism will be elabataiéen, this section will suggest a

relationship between decreased franchisee saisficand franchisee opportunism.
1. Franchisee Opportunism: A Conceptualization

Franchisee opportunism is defined as behavior by fiormer towards the
franchisor that involves "self-interest seekinghniuile.”®® The fundamental nature
of a franchisee's opportunistic behavior towardgaachisor is the deceit-oriented

violation of implicit or explicit promises abousitequired role and behaviSrWhat

> d.
% d.
¥ |d. This rapid rate is not dissimilar to the paceuieg of a heavily worked retail or market
manager in his or her multiproduct, multisite eomiment.ld.

0 .

. |d. at 65.

62 |d. at 48, 55 & 63.

8 OLIVER E. WILLIAMSON, MARKETS AND HIERARCHIES ANALYSIS AND ANTITRUST IMPLICATIONS
6 & 26 (1975).

8 John,supranote 38, at 279.
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sets a franchisee's opportunism apart from thedatdreconomic assumption of self-
interest-seeking behavior is the notion of "guffe.Guile entails the franchisee's
"lying, stealing, cheating, and calculated effotts mislead, distort, disguise,

obfuscate, or otherwise confuse" the franchior.

Opportunistic behavior on the part of a franchiseewill be explained in greater
detail below, includes three central prototypicaiians®’ manipulating information;
shirking the franchisee's contractual obligationvaod the franchisor to provide
adequate customer service; and evading the coméitaobligation to maintain the

cleanliness of the entire franchise unit.

The manipulation of information may be carried ouhumerous ways. First, the
franchisee may understate the quantity of prodotd $0 customers, in order to
underpay fees to the franchisor. To illustrateDumkin' Donuts of America., Inc. v.
Middletown Donut Corp®® the Supreme Court of New Jersey determined that th
franchisee had failed to keep financial recdrddhe court concluded that the
franchisee's delinquency in recordkeeping was pdrta deliberate effort to
underreport sales, which in turn would result ia ttnderpayment of franchise fees,

fund fees, and rental override charg®s.

% Kenneth H. Wathne & Jan B. Heid®pportunism in Interfirm Relationships: Forms, tGames,

and Solutions64 JMKTG. 36, 38 (2000).

®  OLIVER E.WILLIAMSON,, THE ECONOMIC INSTITUTIONS OFCAPITALISM 47 (1985).

7 Seegenerally, Johnsupra note 38, at 278; Dwyer & Ohsupra note 29, at349. For other

classifications of franchisee opportunis@egenerally Wathne & Heidesupranote 65, at 38;
Sandy D Jap &Erin Anderson,Safeguarding Interorganizational Performance andht@uity
Under Ex Post Opportunism9 MANAG. Sci. 1684,1686(2003).
% 100 N.J. 166 (N.J. 1985).
9 .
" The lease agreement contained a rental overrislésion, whereby the franchisee was obligated
to pay, in addition to the basic monthly rental,f&&6 of the amount by which gross sales
exceeded 150,000% per yelat. at 173, n.1. For other examples in which a fraseshunderstated
the quantity of products soldeeBaskin-Robbins, Inc. v. Taj Cal., In@003 U.S. Dist. LEXIS
19946, *17 (C.D. Cal. Sept. 9, 2003);R.R. Zimmerman Co. v. Tecumseh Products Zi01
U.S. Dist. LEXIS 1920, *19 (N.D. Ill. Feb. 15, 200David Glen, Inc. v. Saab Cars US837 F.
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An additional way in which a franchisee can marapell information is by
overstating the quantity of product sold, in ortereceive excessive payments from
the franchisor. To illustrate, ifCraig Foster Ford, Inc. v. lowa DQT a car
franchisee patrticipated in a franchisor marketinggpam designed to give franchisees
cash incentives to attract buyers through offersash rebates. According to the
program, the franchisor authorized its franchiseegssue universal bank drafts to
buyers entitling them to rebates offered in conipecwith vehicle purchases.The
buyer would endorse the draft to the franchiseplyapy the proceeds to the purchase
of a vehicle’® The franchisee, in this case, manipulated infoienaby reporting sales
when, in fact, the sales were not m&lén several instances, the named "buyers"
were actually the franchisee's employ&edhe franchisee issued universal bank
drafts payable to the named "buyers" and then eedothe drafts in the payee's

name, depositing the drafts in the franchisee's lbank account’

The franchisee may manipulate information in aedéht way. It may overstate
customer after-sale services, in order to receiv@mbursement from the franchisor.
For example, irR. A. C. Motors, Inc. v. World-Wide Volkswagen C6tg franchise
contract for the sale of vehicles was signed betveeretail automobile franchisee and
an authorized distributor for Volkswagéh.The evidence showed that the franchisee

submitted false reports to the distributor statimaf it had performed a 300-mile free

Supp. 888, 889 & 891, 1993 U.S. Dist. LEXIS 150820, Ill. 1993); Jiffy Lube Intl v. Weiss
Bros, 834 F. Supp. 683, 687, 1993 U.S. Dist. LEXIS T4@.N.J. 1993).
L 562 N.W.2d 618, 1997 lowa Sup. LEXIS 135 (lowa )99

2 1d. at 620.
.
"o,
.
® .

" 1d. For another example of a franchisee who ovewtéte quantity of product soldeeR. A. C.

Motors, Inc. v. World-Wide Volkswagen Corfl4 F. Supp. 681, 683, 1970 U.S. Dist. LEXIS
11478, 1971 Trade Cas. (CCH) P73402 (D.N.J. 1970).
8 314 F. Supp. 681, 682, 1970 U.S. Dist. LEXIS 1147®%71 Trade Cas. (CCH) P73402 (D.N.J.
1970).
79 |d
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inspection on vehicle€. The distributor reimbursed the franchisee for eatlihe
inspection$® Thus, the franchisee received a reimbursementnfpections that it

had never performe®.

A franchisee may be able to distort informatioramother way. It can potentially
misclassifycustomers' identity in order to evade paying feeshe franchisor. To
illustrate, in Jackson Hewitt, Inc. v. Alan Greeffethe franchisor calculated its
royalty fee based upon the franchisee's gross \@f(ifthe franchise agreement
excluded all revenue derived from a specific lispeexisting clients from the gross
volume of business conducted under the franchi@e franchisee's gross volume of
business was reported to the franchisor via a ctemgenerated periodic sales report,
the data for which was taken directly from the pomer database of the franchi&e.
The franchisee misclassified customers as presgistlientss’ Arguably, such
misclassification will normally be employed in ord® evade paying fees to the

franchisor®

Finally, in addition to the above ways in which rarfichisee can manipulate
information, the former may misrepresent its carttral efforts to the franchisor. In
particular, the franchisee may distort informatregarding its promotional efforts. To
illustrate, in H.R.R. Zimmerman Co. v. Tecumseh Products®Cthe franchisee

% 1d. at 683.
% d.

8 |d. For additional examples in which a franchiseevisted a franchisor with false warranty
claims, seeOrmsby Motors v. General Motors Cor@42 F. Supp. 344, 346, 1994 U.S. Dist.
LEXIS 974 (N.D. lll. 1994);see alsoH.R.R. Zimmerman Co. v. Tecumseh Products 2301
U.S. Dist. LEXIS 1920, *19 (N.D. Illl. Feb. 15, 200David Glen, Inc. v. Saab Cars US837 F.
Supp. 888, 889 & 891, 1993 U.S. Dist. LEXIS 150820, IIl. 1993).

8 865 F. Supp. 1199 (E.D. Va. 1994).

8 |d. at 1203.
8 d.
8% d.
8 |d.

8 |d. In this case, the court did not determine tharehwas fraudulent intent on the part of the

franchisee, since such intent was not requiredrderoto accept the franchisor's claim of a
contractual breach by the franchiskk.
8 2001 U.S. Dist. LEXIS 18031 (N.D. Ill. Oct. 30,@D).
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allegedly falsely represented that his employea® wevoting their time to managing

a division that sold the franchisor's produts.

The second central prototypical opportunistic actioat a franchisee can take
is shirking its obligation to provide adequate oustr service. Shirking this
obligation can take numerous forms. First, the drasee might misrepresent
information to customers regarding the characiessif the franchise product. For
example, inBarry Cook Ford, Inc. v. Ford Motor C8" a car franchisee allegedly
falsely represented to customers that leased eshoduld be subleased, that leased
vehicles could be returned within a year withoubglty, and that leased vehicles

were not actually leased, but rather were old.

Second, the franchisee may sell customers produciervices which they do
not need. For instance, isamco Industries, Inc. v. De Wgffthe customer was
informed by a car franchisee that an expensivestnégsion repair was necessary
even though the malfunction could have been cardeftir a nominal cost.

Third, the franchisee might provide delayed sewiwecustomers. To illustrate,
in Early v. Texaco Refining & Marketing, Ifi€.the customers had their overheated
car towed to the franchisee's station, where thacfiisee agreed to look for a

replacement engin®. This process was delayed and took seven weekigdur

% 1d., at *12-3.

1 616 So. 2d 512, 1993 Fla. App. LEXIS 3213, 18 ElaWeekly D 774 (Fla. Dist. Ct. App. 1st
Dist. 1993).

2 .

% 312 Minn. 95, 250 N.W.2d 835, 1977 Minn. LEXIS 86@977).

% |d. Notably, the minor malfunctions were not correchgdthe franchisedd. See als®51 F.2d

1059, 1061, 1991 U.S. App. LEXIS 28960, 91 D.A.B331 (9th Cir. Or. 1991).

% 951 F.2d 1059 (9th Cir. Or. 1991).

% |d. at 1061.
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which the car remained at the statfdiThe franchisee apparently failed to keep the
customers informed of the delay and lack of iniiiain finding a replacemeni.
Fourth, the franchisee might treat customers rudéty instance, irEarly v.
Texaco Refining & Marketing, In& a customer reported to the franchisor that the
franchisee was rude and belligerent, threw a greagyat him and used several

phrases that the customer found upsettifig.

The third central category of opportunistic actidingt a franchisee can take is
shirking its obligation to maintain the cleanlinasfsthe entire franchise urfit*
Shirking this obligation can take numerous forme. Begin with, the franchisee
may keep the outlet's premises unclean, includitapr$, walls, ceilings,
storerooms, restrooms, and dumpster areas. TardtasinDayan v. McDonald's

102

Corp.,“the franchise unit walls were littered and covesgith accumulations and

crusts of dirt and grim&® In addition, toilet areas were extremely uncl&4n.
Moreover, the floors, on which raw food productgevetacked, were found to be

very dirty.*%

.

% 1d. Some customers complained that the franchisesisrhission work took twice as long as the

franchisee had initially estimateldl. Other customers complained that the franchispairevork

was neither started nor finished when promiddd.Seealso Tappan Motors, Inc. v. Volvo of

America Corp, 85 A.D.2d 624, 626 (N.Y. App. Div. 2d Dep't 1981)

% 951 F.2d 1059 (9th Cir. Or. 1991).

10019, at 1061.

101 gee generally Gillian K. Hadfield, Problematic Relations: Franchising and the Law of

Incomplete Contracit2 SAN. L. Rev. 927, 970 (1990).

102126 1IIl. App. 3d 11 (lll. App. Ct. 1st Dist. 1984)

1% 4. at 18.

104 |d

105 |d. at 18;Seealso Dunkin' Donuts, Inc. v. Donuts, In@000 U.S. Dist. LEXIS 17927, *7-8 (N.D.
lll. Dec. 1, 2000) (a case in which the franchiset was found with unclean floors, walls,
countertops, toilets, sinks and trash are@spkin' Donuts Inc. v. Patel74 F. Supp. 2d 202, 207
n.4 (D.N.J. 2001) (in which the restroom sink ie financhise in question was dirtyeidler v.
A&W Restaurants, Inc2001 U.S. Dist. LEXIS 653, *14 (N.D. Ill. Jan. 23)01) (in which filthy
sinks and dirty bathrooms were founBunkin' Donuts Inc. v. Kashi Enters 1n@19 F. Supp. 2d
1363, 1365, 2000 U.S. Dist. LEXIS 19463 (N.D. G@0@) (in which the franchise included an
unclean dumpster area, restroom, toilets, sinksrdl walls, ceilings, storeroom and restroom);
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Second, the franchisee may maintain the franchisésuequipment in an
unclean manner. To illustrate, Bunkin' Donuts Inc. v. Kashi Enters. It the
soft serve freezer, diary dispenser, meat slicel ather equipment were not
sanitized at proper frequenty.Similarly, in McDonald's Corp. v. Robertsgff a
meat staging cabinet and towels were not maintaimedtlean conditiod®®
Likewise, inDunkin' Donuts Inc. v. Patéf® the walk-in freezer was littered with

debris, and trays and containers were difty.

Third and finally, the franchisee may shirk itsightion to maintain employee
hygiene. For instance, iVojciechowski v. Amoco Oil GH? the franchisee's
employees themselves allegedly were not neat aahf Similarly, in Dunkin’
Donuts, Inc. v. Donuts, Int** the franchisee's sanitation violations included

Dunkin' Donuts Inc. v. Barr DonutLC, 242 F. Supp. 2d 296, 307, 2003 U.S. DistXLE 783
(S.D.N.Y. 2003) (in which filthy surfaces were falim the franchise)Tappan Motors, Inc. v.
Volvo of America Corp.85 A.D.2d 624, 626 (N.Y. App. Div. 2d Dep't 198({n which the
franchisee's facilities were not as clean as thechisor required)Nazaino Azucy v. Amoco Oil
Co,, 1986 U.S. Dist. LEXIS 30394, *8 (N.D. Ga. Jan, 1986) (in which the franchisee had not
complied with the contractual provisions requirtig to maintain the station in a clean manner).

196119 F. Supp. 2d 1363 (N.D. Ga. 2000).

197 1d. at 1365.

108 147 F.3d 1301 (11th Cir. Fla. 1998).

109 1d. at 1304.

10 punkin' Donuts Inc. v. Patel 74 F. Supp. 2d 202 (D.N.J. 2001).

11 1d. at 207 n.4See alspDayan v. McDonald's Corp126 Ill. App. 3d 11, 18 (lll. App. Ct. 1st
Dist. 1984) (in which the interiors and exteriorsrefrigerators and freezers were incredibly
filthy, greasy, and smeared with sauces and fodditianally, refrigerator fans, drains, and coils
were blackened with dried food, chicken blood amdage residue)Dunkin' Donuts, Inc. v.
Donuts, Inc,. 2000 U.S. Dist. LEXIS 17927, *7-8 (N.D. Ill. Det, 2000) (in which unsanitized
utensils were usedPunkin' Donuts Inc. v. Priya Enters39 F. Supp. 2d 319, 323 (E.D.N.Y.
2000) (food preparation equipment not dismantléghreed and sanitized regularly).

12483 F. Supp. 109 (E.D. Wis. 1980).

13 1d. at 112.

14 Dunkin' Donuts, Inc. v. Donuts, In@2000 U.S. Dist. LEXIS 17927 (N.D. Ill. Dec. 1,1).
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insufficient employee hygiene> Likewise, in Dunkin' Donuts Inc. v. Priya

1% there was no employee sanitation training prograplace*’

Enters,
Following the above conceptualization of franchisggortunism, the remainder
of this article will proffer that deceased satisi@e, generated by centralization and

tying, increases franchisee opportunism.
2. The Correlation Between Decreased Satisfaction@pgortunism

The above discussion of various empirical studneBcates that a decrease in a
franchisee's relationship satisfaction, resultimgnf a tying arrangement and its
centralized nature, will increase franchisee opposim. A continuous feeling of
dissatisfaction during the franchise relationshaplikely to arouse the franchisee's
anger'*® This emotional experience is likely to promote r@ggive retaliatory
behavior, which typically takes the form of frarsée opportunistic behavibr’
Particularly, centralization, and the dissatisfaictit creates, increase the likelihood
that the franchisee will manipulate information,irkhthe obligation to provide
adequate customer service, and evade the obligatioraintain cleanliness standards
throughout the entire franchise unit.

The first empirical study examining this correlatizvas conducted by George

John'?®® A sample was drawn randomly from the populatiorrethil dealers of a

15 1d. at *7-8.

16 punkin' Donuts Inc. v. Priya Enters39 F. Supp. 2d 319 (E.D.N.Y. 2000).
Y7 1d. at 323.

18 For a general discussion on the relationship betviustration and angsee Leonard Berkowitz
& Eddie Harmon-Jonesfoward an Understanding of the Determinants of AngeBvOTION
107, 111 (2004).

119 John,supranote 38, at 280; Barclapupranote 29, at 147-8Seealso Berkowitz & Harmon-
Jones, supra note 118, at 111; Leonard BerkowitErustration-Aggression Hypothesis:
Examination and Reformulatipnl06 BsycHoL BuLL. 59, 69 (1989). For a seminal work
contending that psychological frustration leadadggression, commonly known as the frustration-
aggression hypothesiseeJoHN DOLLARD ET AL., FRUSTRATION AND AGGRESSIONL (1939).

120 John,supranote 38.
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major oil company?* The survey instrument included questions measpdanpng
other things, the level of two major variables: theplier's centralization and the
dealer's opportunisif? The survey instrument yielded a sample of 147 lesab
response$?® The study showed that as the dealer's perceptiotheo supplier's
centralized structure increased, so too did dealeportunisnt>* Particularly,
centralization increased the dealer's inclinatmmanipulate information and to shirk

promises made to the suppltér.

Another empirical study was conducted by Robert Bmgnd Sejo OF2° In order
to obtain variation on environmental munificenceample was drawn from five rich
and five lean macroenvironments on a systematits bemn Standard Metropolitan
Statistical Areas (SMSAs) profiled in théensus of Retail Tradand Sales and
Marketing Managementsurvey of buying power’’ The survey instrument included
guestions measuring, among other things, the lewtlslealer opportunism and
supplier centralizatiof?® The results of the empirical study showed thatregination
decreases the quality of the dealer-supplier meighip, as reflected in, among other
things, dealer opportunist? Dealer opportunism was measured by the inclination
manipulate information and shirk obligations towgrd supplier°

1 1d. at 282.
122 |d. at 282, 287-8. The survey instrument was maieto00 dealers. The survey yielded a sample
of 147 usable responses. The 14.7% response is¢el the issue of selection artifacts. To check
for nonresponse bias, John compared the obtaimeflsaverage for certain variables with their

known population values obtained from company résoifhis check revealed no statistically

significant differences. In addition, checks wepme to ensure sufficient variability and no end-

piling for the individual item from which the scalevere computedd. at 282-3.

2% 1d. at 282.

24 1d. at 287.

25 1d. at 288.

126 Dwyer & Oh,supranote 29.
27 1d. at 349-350.

128 |d. at 352. Questionnaires were mailed to 185 autdmalealers and 133 were returnddl. at
350-1.

29 1d. at 355 & 349.

%0 1d. at 352.
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An additional empirical study was conducted by KeProvan and Steven
Skinner**! Data was collected via a national survey of famd power equipment
dealers** A simple random sample of dealers from the mentfyerdirectory of the
National and Power Equipment Dealers Association selected® Once again, the
survey instrument featured questions measuring,ngnother things, the extent of
dealer opportunism and supplier centralizaffhTwo-hundred and twenty-six
returned questionnaires were analyzed by ProvarBamher > The analysis showed
that centralization was positively related to deal@portunism, again, as measured by
dealer inclination to manipulate information andirlshpromises made to the

supplier*®

A final empirical study was conducted by Ronald Waill, Arne Nygaard and
Ragnhild Silkoset®” Their study of Norwegian franchisee dealers inwtimational
gasoline distributor network identified structueadd market factors that lead to free-
riding by franchisee$® A Norwegian-owned multinational oil company's fthisee
dealer network, which distributes relatively homoges products, was chosen as the
empirical setting®® Information was collected from both sides in aieserof
franchisor-franchisee relationshif$. This survey instrument included questions
measuring, among other things, the level of frasehhe dealers' free-riding and the
suppliers' centralizatiot! From an analysis of the 192 franchise dealergomses
analyzed, the field study showed that the levelceftralization in a franchise
relationship is positively related to a franchisaler's free-riding behavidt? Among

131 Provan & Skinnersupranote 30, at 206.
132 Id
133 Id

134 |d. at 211-2. Two-hundred and twenty-six returnedstjoenaires were analyzed by Provan and

Skinner.ld. at 206.
%5 1d. at 206.
1% 1. at 211.
137 Kidwell, Nygaard & Silkosetsupranote 29.
138 Kidwell, Nygaard & Silkosetsupranote 29, at 523.
%9 1d. at 529.
140 Id
1 1d. at 539 & 541.
12 1d. at 530 & 536.
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other factors, free-riding behavior was measuredhiyfranchise dealer's inclination

to maintain an unclean station and to provide inajiate customer servicé
CONCLUSION

Courts have generally adopted a hostile attitusdatd tying contracts since they
allow the buyer to use its economic power in or@pct to restrain trade in the tied
good market. The traditional law-and-economics ysisl suggests that thger se
illegality rule that governs franchise tying comtiais inefficient. Legal economists
particularly argue that per seillegal standard fails to account for the improess
in efficiency that a franchise tying contract cesatOne central improvement in
efficiency that a franchise tying contract creas;ording to legal economists, is a
decrease in the costs that the franchisor will h@vencur in order to monitor the

guality of the products supplied by the franchigeeustomers.

This article has argued that the traditional lawl-aconomics theory is incomplete.
The franchisee is more likely, under a centralizgdg relationship, to take the
following opportunistic actions: understating theaqtity of product sold to customers
in order to underpay fees to the franchisor; oadirsg the quantity of product sold to
customer in order to receive excessive payments filoe franchisor; overstating
customer after-sale services in order to receiv@rmbursement from the franchisor;
misclassifying customers' identities in order t@@w paying fees to the franchisor;
misrepresenting its contractual efforts to the ¢rasor; misrepresenting information
to customers regarding the characteristics of thechise product; selling customers
unneeded products or services; providing delayedices to customers; treating
customers rudely; neglecting to keep the outlegsnses sufficiently clean; avoiding
maintaining the cleanliness standards requiredhefftanchise unit's equipment; and
overlooking employee hygiene. As they accumulatese potential opportunistic
actions are likely to increase significantly therfchisor's information, customer
service, and cleanliness-related monitoring co$te result is that under normal
circumstances, an increase in all of these mongodosts is likely to off-set the

143 |d. at 541.
24



arguable product quality-related monitoring costirsgs generated by a franchise

tying contract.

As it is doubtful that franchise tying contractsllwieduce overall franchisor
monitoring costs, it follows that courts should afjgh a basic opposition to
monopolistic franchise tying contracts. Furtherma®urts concerned with reducing
franchisor policing costs should be dubious of dw®nomic monitoring rationale

advanced is support of the legality of anticompegifranchise tying contracts.
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