EXHIBIT D

FORM OF ESCROW AGREEMENT

This ESCROW AGREEMENT (“Escrow Agreement”) is made and entered into as of
[(] by and among theVIRGINIA DEPARTMENT OF TRANSPORTATION (the
“Department”), an agency of the Commonwealth of\fira, [¢] (the “Developer”), a [¢], anfk]
a [+], as escrow agent hereunder (the “Escrow AYydtiie Department, the Developer and the
Escrow Agent are herein referred to collectivelyhas“Parties”).

RECITALS

WHEREAS, the Department and the Developer have entered anComprehensive
Agreement Relating to the Transform 66 P3 Projdw (Project”), dated as of [+], 2016 (the
“Comprehensive Agreement”), pursuant to which thep&tment has granted a permit to the
Developer, which includes (i) the right and obligatto develop, design, finance, construct,
operate and maintain the Project and (ii) the righéstablish, impose, charge, collect, use and
enforce payment of tolls and related charges;

WHEREAS, pursuant to Section 18.05 of the Comprehensiveé&mgent, the Developer
is required to submit to the Department the Esddmeuments;

WHEREAS, the Developer and the Department desire to appleEscrow Agent to
act as escrow agent hereunder in the manner h#éezirst forth, and the Escrow Agent is
willing to act in such capacity; and

WHEREAS, it is a condition to the execution and delivery the Department of the
Comprehensive Agreement that this Escrow Agreetemntered into among the Parties.

AGREEMENT

NOW, THEREFORE, in consideration of these premises and in coraiaa of the
mutual covenants herein contained, and for suclkrogood and valuable consideration, the
receipt and sufficiency of which are hereby ackmmlgked by the Parties hereto, the Parties,
intending to be legally bound, do hereby agreebews.

ARTICLE 1.

DEFINITIONS AND ORDER OF PRECEDENCE

Section 1.01 Definitions

Capitalized terms used but not otherwise definedhia Escrow Agreement have the
respective meanings set forth in Exhibit A to trenprehensive Agreement.
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Section 1.02 Order of Precedence

In the event of any conflict, ambiguity or incortsiscy between the provisions of the
Comprehensive Agreement and the provisions ofEkow Agreement, the provisions of this
Escrow Agreement shall prevail.

Section 1.03 No Effect on Comprehensive Agreement

Nothing in this Escrow Agreement amends or modiéey of the Developer’s or the
Department’s obligations and rights under the Cahensive Agreement.

ARTICLE 2.

ESCROW ARRANGEMENTS

Section 2.01 Appointment of Escrow Agent

The Developer and the Department hereby appoinEfoeow Agent to serve as escrow
agent hereunder, and the Escrow Agent hereby aceeph appointment, subject to the terms
and conditions set forth in this Escrow Agreemefthe Escrow Agent shall hold, manage,
provide access to and dispose of the Escrow Docisnieaccordance with the terms hereof.

Section 2.02 Deposit of Escrow Documents and Source Code Escrows

In accordance with Section 18.05 of the Comprelven8greement, the Department (or,
at the request of the Department, the Developel) daliver and deposit with the Escrow Agent
the Escrow Documents and Source Code Escrows isdahe sealed containers in which the
Developer delivered the Escrow Documents and ScDooke Escrows to the Department, which
containers shall not have been opened or the dsntieereof altered or modified in any way by
the Department or any other person. The EscrownfAgball provide to each Party written
acknowledgment of the receipt of the Escrow Docus@md Source Code Escrows, and any
subsequent additions or modifications to the Escidecuments or Source Code Escrows,
promptly upon receipt thereof. The Escrow Agemas required to take notice of the Escrow
Documents or Source Code Escrows or the conteatedf) which the Escrow Agent shall hold
only for custodial purposes.

Section 2.03 Ownership; Use and Review of Escrow Documents

The Parties hereby acknowledge and agree that sheow¥ Documents are, and shall
always be, the property of the Developer. The @schgent shall provide prompt access to the
Escrow Documents for review and copying upon redeypt of a written notice requesting such
access signed by the Department or the Develgpewrided that the Department, prior to
making such request, has given a minimum of 24 swawitten notice to the Developer, and the
Developer, prior to making such request, has gaveminimum of 24 hours written notice to the
Department. The Escrow Agent shall not permit s€te the Escrow Documents to any person
other than the Developer, authorized represensativéhe Developer, the Department, members
of the Department’s staff pursuant_to Section 1&Dthe Comprehensive Agreement and to the
Department’s Consultants. For purposes of cestaiauthorized representatives of the
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Developer shall include designated representataieshe Design-Build Contractor.  Such
authorized representatives of the Developer andDygartment staff and Consultants shall be
entitled to conduct examinations, reviews and makaes of of the Escrow Documents at any
time deemed necessary and for any reason.

Section 2.04 Release and Return of Escrow Documents

(a) The Escrow Agent shall hold the Escrow Documentstdnpossession at its
offices in Richmond, Virginia until directed to dedr such Escrow Documents upon receipt of a
written certification delivered pursuant to Secti04(b) or (c) below or a final adjudication, as
applicable, whereupon the Escrow Agent shall delilie appropriate Escrow Documents to the
Developer.

(b) The Escrow Agent shall release the ConstructionrdescDocuments to the
Developer upon receipt by the Escrow Agent of difeeation from the Developer and the
Department (which the Developer and the Departnieereby agree to deliver promptly
following the occurrence of the events noted irs tbiause (b)) stating that the Project has
achieved Project Completion, final payment has beade to the Design-Build Contractor and
all claims or disputes arising under or relatedht Design-Build Contract have been fully and
finally resolved and/or adjudicated.

(c) The Escrow Agent shall release the Constructionrddsdocuments (to the
extent not released earlier pursuant to clausalfpye) and the Financing Escrow Documents to
the Developer upon receipt by the Escrow Agent oédification from the Developer and the
Department (which the Developer and the Departmeereby agree to deliver promptly
following the occurrence of the events noted is flause (c)) stating that the Comprehensive
Agreement has been terminated in accordance weéhptbvisions thereof and all claims or
disputes arising under or related to the Comprabhensgreement have been fully and finally
resolved and/or adjudicated.

Section 2.05 Termination

This Escrow Agreement shall continue in effect ahdll automatically terminate at such
time as all Escrow Documents are released to theelDper as provided in_Section 2.04(c)
hereof. It is agreed and understood that in tleeef disagreement between the Parties hereto,
the Escrow Agent will, and does, reserve the righthold the Escrow Documents in its
possession, and all papers in connection with aceming this escrow, until mutual agreement
has been reached between the Parties or untiledglithereof is ordered pursuant to a final
disposition reached pursuant to the dispute rdsoluprovisions of _Article 21 of the
Comprehensive Agreement.

Virginia Department of Transportation -3- Compeekive Agreement
Transform 66 P3 Project Exhibit D
RFP Addendum #1 August 19, 2016



ARTICLE 3.

ESCROW AGENT

Section 3.01 Liability of Escrow Agent

The Escrow Agent shall have no responsibility ty @erson in connection with this
Escrow Agreement, except as specifically providma shall not be responsible for anything
done or omitted to be done by it except for its ayrass negligence or willful default in the
performance of any obligation imposed on it hereundJnless specifically provided herein, the
Escrow Agent has no duty to determine or inquite the happening or occurrence of any event
or contingency or the performance or failure offmenance of the other Parties with respect to
arrangements or contracts with others, the Escrayenfis sole duty hereunder being to
safeguard the Escrow Documents and to disposedofialiver the same in accordance with this
Escrow Agreement. If the Escrow Agent is calledmupy the terms of this Escrow Agreement
to determine the occurrence of any event or coating, the Escrow Agent may request from the
other Parties or any other person such reasonddiaamal evidence as the Escrow Agent in its
discretion may deem necessary to determine anydéating to the occurrence of such event or
contingency, and in this connection may inquire @oasult with the other Parties, among
others, at any time. The Escrow Agent may reqaesipinion of counsel for a determination of
any legal issue which might arise in the perforneaotits duties hereunder and such opinion of
counsel shall be full and complete authorizationaioy action taken, suffered or omitted by the
Escrow Agent in reliance thereon. This Escrow &gnent sets forth exclusively the duties of
the Escrow Agent with respect to any and all matfertinent hereto and no implied duties or
obligations shall be read into this Escrow Agreetnagainst the Escrow Agent.

Section 3.02 Payment of Escrow Agent

The Escrow Agent acknowledges receipt of good asmdable consideration for the
services rendered or to be rendered by it pursimatitis Escrow Agreement. The Developer
shall pay the Escrow Agent’s reasonable fees apdreses in connection with the performance
of its duties under this Escrow Agreement. Theuahmadministrative fee is $[¢] and shall be
payable at signing by the Developer or within [alyd of receipt of an invoice from the Escrow
Agent. The Escrow Agent and the Developer ackndgdeand agree that the Department shall
have no liability in respect of any fees or expenskthe Escrow Agent.

Section 3.03 Resignation and Replacement of Escrow Agent

The Escrow Agent may resign, and thereby beconuhaiged from the trusts, duties and
obligations hereby created, by written notice git@ithe Department and the Developer, not less
than [+] days before such resignation shall takkecef Such resignation shall take effect
immediately, however, upon the earlier appointmeh& new Escrow Agent hereunder and
acceptance of the trusts hereby created. The Ws&gent shall continue to serve as Escrow
Agent until a successor is appointed and the Es®@®oeuments have been properly transferred
to the successor Escrow Agent. In the event ofeésgnation of the Escrow Agent prior to the
expiration of this Escrow Agreement, the Escrow wgghall rebate to the Developer a ratable
portion of any prepaid fee theretofore paid byEmveloper to the Escrow Agent for its services
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hereunder. After any notice of resignation of Escrow Agent, the Developer shall undertake
to appoint a replacement Escrow Agent on termoredsy acceptable to the Developer and the
Department.

ARTICLE 4.

GENERAL PROVISIONS

Section 4.01 Address for Notices

(&)  Whenever under the provisions of this Escrow Agreenit will be necessary or
desirable for one Party to serve any approval, ceptirequest, demand, report or other
communication on another Party, the same will beviting and will not be effective for any
purpose unless and until actually received by ttiressee or unless served (i) personally, (i) by
independent, reputable, overnight commercial cou(ig by facsimile transmission, where the
transmitting Party includes a cover sheet idemdythe name, location and identity of the
transmitting Party, the phone number of the tratisigi device, the date and time of
transmission and the number of pages transmitteduging the cover page), where the
transmitting device or receiving device recordsfieation of receipt and the date and time of
transmission receipt and the phone number of therotevice, and where the facsimile
transmission immediately is followed by servicetloé¢ original of the subject item in another
manner permitted herein or (iv) by deposit in theited States mail, postage and fees fully
prepaid, registered or certified mail, with retueceipt requested, addressed as follows:

If to the Department:

Virginia Department of Transportation
1401 E. Broad Street

Richmond, VA 23219

Attention: Chief Engineer

Facsimile: (804) 786-2940

With copies to:

Office of the Attorney General

900 E. Main Street

Richmond, VA 23219

Attention: Chief of Transportation Section
Facsimile: (804) 786-9136

If to the Developer: [¢]
Attention: [e]
Facsimile: []
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If to the Escrow Agent:
[1]

Attention: [¢]
Telephone: []
Facsimile: [¢]

(b) Any Party may, from time to time, by notice in wig served upon the other
Parties, designate an additional and/or a differaatling address or an additional and/or a
different person to whom all such notices, requedgsnands, reports and communications are
thereafter to be addressed. Any notice, requestadd, report or other communication served
personally will be deemed delivered upon receifpgerved by mail or independent courier will
be deemed delivered on the date of receipt as slhgwhe addressee’s registry or certification
receipt or on the date receipt at the appropridtiress is refused, as shown on the records or
manifest of the United States Postal Service oepeddent courier, and if served by facsimile
transmission will be deemed delivered on the dareaeipt as shown on the received facsimile
(provided, that the original is thereafter delivceess aforesaid).

Section 4.02 Successors and Assigns

This Escrow Agreement shall be binding upon, irtoréhe benefit of and be enforceable
by the Parties hereto and their respective successad assigns. The Department and the
Escrow Agent hereby consent to the collateral assent (the “Assignment”) of this Escrow
Agreement in whole by the Developer to the Col&té&gent as security for the performance of
the Developer’'s obligations under the Project Fomagn Agreements. Pursuant to the
Assignment, the Collateral Agent and its designeassignee shall have the right to assume the
benefits and obligations of the Developer undes técrow Agreement. In the event that the
Collateral Agent or such designee or assignee meescch right by notice to the Escrow Agent,
as of the date of such assumption of benefits dilidations of the Developer hereunder, the
Collateral Agent may, in connection with any defautder any Project Financing Agreement,
assign any rights assigned to it hereunder to amgr@ntity. However, the Escrow Agent shall
have no obligation in performing this Escrow Agregmto recognize any successor or assign of
the Developer unless the Escrow Agent receivesr,clathoritative and conclusive written
evidence of the change of Party.

Section 4.03 Counterparts

This Escrow Agreement may be executed in severaiteoparts each of which shall be
an original and all of which together shall conggtone and the same instrument.

Section 4.04 Waiver

Any term of this Escrow Agreement may be waivedlmy Party entitled to the benefits
thereof, provided that any such waiver must beriig and signed by the Party against whom
the enforcement of the waiver is sought. No waefesny condition, or breach of any provision
of this Escrow Agreement, in any one or more instan shall be deemed to be a further or
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continuing waiver of such condition or breach. d&yebr failure to exercise any right or remedy
shall not be deemed the waiver of that right oregyn

Section 4.05 Benefit of Agreement; Amendments

(a) This Escrow Agreement is made for the benefit o heveloper and the
Department, except as otherwise expressly provigeein.

(b) This Escrow Agreement shall not be amended withmaiprior written consent of
the Developer, the Department and the Escrow Agent.

Section 4.06 Severability

In the event any one or more of the provisions @imed in this Escrow Agreement shall,
for any reason, be held to be invalid, illegal,umenforceable in any respect, such invalidity,
illegality, or unenforceability shall not affect yarother provision thereof and this Escrow
Agreement shall be construed as if such invalidgdl, or unenforceable provision had never
been contained herein.

Section 4.07 Prior Contracts Superseded

This Escrow Agreement constitutes the sole agreeofethe Parties hereto with respect
to the subject matter set forth herein and supessedy prior understandings or written or oral
contracts between the Parties respecting suchcubgter.

Section 4.08 Effect of Breach

Without prejudice to any rights a Party otherwisayninave, a breach of this Escrow
Agreement shall not of itself give rise to a righiterminate the Comprehensive Agreement.

Section 4.09 No Third-Party Beneficiaries

Nothing contained in this Escrow Agreement is idieshor will be construed as creating
or conferring any rights, benefits or remedies ypmncreating any obligations of the Parties
hereto toward, any person or entity that is noaeyP

Section 4.10 No Partnership

Nothing contained in this Escrow Agreement shaltdbemed to constitute a partnership
between the Parties hereto. None of the Partié lsbld itself out contrary to the terms of this
Section 4.10.

Section 4.11 Governing Law

This Escrow Agreement shall be governed by andtoeed in accordance with the laws
of the Commonwealth of Virginia applicable to caafis executed and to be performed within
the State. Venue for any legal action arisingaduhis Escrow Agreement shall lie in the Circuit
Court in the City of Richmond, Virginia, Division |
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IN WITNESS WHEREOF, the Parties have caused this Escrow Agreemeriieto
executed by their duly authorized representatives od the date first written above.
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VIRGINIA DEPARTMENT OF TRANSPORTATION
an agency of the Commonwealth of Virginia

By:
Name: [*]
Title: [°]

[]

By:
Name:
Title:

By:
Name:
Title:

[Signature Page to Escrow Agreement]



