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OPERATION AND EASEMENT AGREEMENT 

THIS OPERATION AND EASEMENT AGREEMENT ("OEA") is made and entered 
into as of the day of , 2007. between TARGET CORPORATION, a 
Minnesota corporation ("Target"), KOHL'S ILLINOIS, (NC., a Nevada corporation ("Kohl's"), 
I-lOME DEPOT U.s.A., INC .• a Delaware corporation, and CANNONBALL, LLC, an Illinois 
limited liability company ("Developer"). 

WITNESSETH 

WHEREAS, Target is the owner of certain real estate located in Kendall County, Illinois, 
legally described in Exhibit A attached hereto and identified on Exhibit X (the "Site Plan") 
attached hereto as the "Target Tract"; and 

WHEREAS, Kohl's is the owner of a certain tract of land legally described in Exhibit B 
attached hereto and identified as the "Kohl's Tract" on the Site Plan; and 

WHEREAS. Home Depot is the owner of a certain tract of land legally described in 
Exhibit C attached hereto and identified as the "Home Depot Tract" on the Site Plan; and 

WHEREAS, Developer is the owner of certain real estate legally described in Exhibit D 
attached hereto and identified on the Site Plan as the "Developer Tract"; and 

WHEREAS, the Target Tract, the Kohl's Tract, the Home Depot Tract, and the 
Developer Tract (collectively, the "Shopping Center") are contiguous and adjacent to each other 
as shown on the Site Plan; and 

WHEREAS, the signatories hereto intend to develop and operate their respective Tracts 
in conjunction with each other as integral parts of a retail shopping complex, but not a planned or 
common interest development/community, and in order to effectuate the common use and 
operation of their respective Tracts they desire to enter into certain covenants and agreements, 
and to grant to each other certain reciprocal easements, in, to, over, and across their respective 
Tracts_ 

NOW, THEREFORE, in consideration of the premises, the covenants and agreements 
hereinafter set forth and in furtherance of the parties' understanding, it is agreed as follows: 

ARTICLE J - DEFINITIONS 

1.1 Approving Party 

"Approving Party" shall mean the Party designated from time to time to make certain 
decisions and/or give certain approvals pursuant to the terms of this OEA. There shall be one (I) 
Approving Party representing the Developer Tract, one (I) Approving Party representing the 
Kohl's Tract, one (1) Approving Party representing the Home Depot Tract, and one (I) 



Approving Party representing the Target Tract. Each Approving Party shall have absolute 
discretion to make the decisions and/or give the approvals expressly designated to be made 
and/or given on behalf of the real estate represented by such position regardless of whether the 
Approving Party then owns all or less than the Developer Tract, the Kohl's Tract, the Home 
Depot Tract or the Target Tract, as the case may be. The Party designated as Approving Party 
for the Developer Tract shall have the right to assign such status to any other Party owning a 
Parcel (defined in Section 1.13) within the Developer Tract; provided, however, if such 
assignment is not made in writing, then the status of Approving Party for the Developer Tract 
shall automatically be deemed assigned to the Party acquiring the Developer Tract or the last 
Parcel of tile Developer Tract owned by the Party then holding the status of Approving Party for 
the Developer Tract. The party designated as Approving Party for the Kohl's Tract shall have 
the right to assign such status to any other Party owning a Parcel within the Kohl's Tract; 
provided, however, if such assignment is not made in writing and recorded in the county and 
state where the Shopping Center is located, then the status of Approving Party for the Kohl's 
Tract shall automatically be deemed assigned to the Party acquiring the last portion of the Kohl's 
Tract owned by the Party then holding the status of Approving Party for the Kohl's Tract. The 
Party designated as Approving Party for the Target Tract shall have the right to assign such 
status to any other Party owning a Parcel within the Target Tract; provided, however, if such 
assignment is not made in writing and recorded in the county and state where the Shopping 
Center is located, then the status of Approving Party for the Target Tract shall automatically be 
deemed assigned to the Party acquiring all of the Target Tract or the last Parcel of the Target 
Tract owned by the Party then holding the status of Approving Party for the Target Tract. The 
party designated as Approving Party for the Home Depot Tract shall have the right to assign such 
status to any other Party owning a Parcel within the Home Depot Tract; provided, however, if 
such assignment is not made in writing and recorded in the county and state where the Shopping 
Center is located, then the status of Approving Purty for the Home Depot Tract shall 
automaticalIy be deemed assigned to the Party acquiring the last portion of the Home Depot 
Tract owned by the Party then holding the status of Approving Party for the Home Depot Tract. 
Developer shall be the initial Approving Party for the Developer Tract; Kohl's shall be the initial 
Approving Party of the Kohl's Tract; Home Depot shall be the initial Approving Party for the 
I-lome Depot Tract; and Target shall be the initial Approving Party for the Target TidCt. 

1.2 Building 

"Building" shall mean any permanently enclosed structure placed, constructed or located 
on a Parcel. 

1.3 Building Area 

"Building Area" shall mean lhe limited areas of the Shopping Center within which 
Buildings may be constructed, placed or located and within shall be located all building 
appurtenances Stich as stairs leading to or from a door, trash containers, compactors or 
enclosures, canopies, supports, shipping, receiving and loading docks, truck ramps, ~md other 
outward extensions of such structure or enclosures. Building Areas are designated on the Site 
Plan. One or more Buildings may be located within a Building Area. 
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1.4 Common Area 

"Common Area" shall mean all areas within the exterior boundaries of the Shopping 
Center exclusive of (i) any Building, (ii) any Garden Center and (iii) any Outside Sales Area 
(defined in Section 1.11) during the period such area is lIsed for sales, display and/or storage 
purposes. Canopies which extend over the Common Area, together with any columns or posts 
supporting same shall be deemed to be a part of the Building to which they are attached and not a 
part of the Common Areas. By way of example only, the Common Areas includes the Common 
Drives and Detention Parcel (as defined in Section I.sA below). 

1.5 Constant Dollars 

"Constant Dollars" shall mean the value of the U.S. dollar to which such phrase refers, as 
adjusted from time to time. An adjustment shall occur on the I st day of June of the sixth (6th) 
full calendar year following the date of this OEA, and thereafter at five (5) year intervals. 
Constant Dollars shall be determined by mUltiplying the dollar amount to be adjusted by a 
fraction, the numerator of which is the Current Index Number and the denominator of which is 
the Base Index Number. The "Base Index Number" shall be the level of the Index for the year 
this OEA commences; the "Current Index Number" shall be the level of the Index for the year 
preceding the adjustment year; the "Index" shall be the Consumer Price Index for All Urban 
Consumers, published by the Bureau of Labor Statistics of the United States Department of 
Labor for U.S. City Average, All Items (1982-84= I 00), or any successor index thereto as 
hereinafter provided. J f publication of the Index is discontinued, or if the basis of calculating the 
Index is materially changed. then the Approving Parties shall substitute for the Index comparable 
statistics as computed by an agency of the United States Government or, ifnone, by a substantial 
and responsible periodical or publication of recognized authority most closely approximating the 
result which would have been achieved by the Index. 

I.SA Detention Parcel 

The Parcel of the Developer Tract identified as such on the Site Plan and legally 
described on Exhibit D forming part of the storm waler management system of the Tracts within 
the Shopping Center. 

I .6 Floor Area 

"Floor Area" shall mean the aggregate number of square feet of: 

(A) Space contained on each floor within a Building, including any 
mezzanine, balcony, subterranean or basement space, as measured from 
the exterior faces of the exterior walls or store front and/or the ccntcr line 
of any common walls; provided, however, that the following areas shall 
not be included in such calculation: (i) space attributable to any multi
deck, platform, rack or other multi-level system used solely for the storage 
of merchandise or trade fixtures which is located above ground floor 
(including, but not limited to, within any mezzanine) and (ii) space used 
solely for Building utilities or mechanical equipment; 
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(B) Fifty percent (50%) of the space within a Garden Center; and 

(C) Space exclusively used for outdoor seating for customers of Restaurants 
andlor other food service businesses jf such area exceeds five hundred 
square feet. 

Within thirty (30) days after receipt of a request, a Parly shall certify to the requesting Party the 
amount of Floor Area applicable to such Party's Parcel. If any Party causes an as~built survey to 
be prepared with respect to any portion of the Shopping Center, such Party shall furnish a copy 
of such survey to the other Parties for infonnational purposes only. 

During any period of rebuilding, repairing, replacement or reconstruction of a Building, the Floor 
Area previously attributable to that Parcel shall be deemed to be the same as existed immediately 
prior to such period. Upon completion of such rebuilding, repairing, replacement or 
reconstruction, the Party owning such Parcel shall cause a new determination of Floor Area for 
such Parcel to be made in the manner described above, and such dctcnnination shall be sent to 
any other Party requesting the same. 

1.7 Garden Center 

"Garden Center" shall mean a fenced outdoor area located within a Building Area located 
on a Parcel portions of which may be under roof or canopy and other portions of which may be 
"open air" areas,. 

t .8 Governmental Authorities 

"Governmental Authorities" shall mean any federal, state, county, city or local 
governmental or quasi-governmental authority, entity or body (or any department or agency 
thereof) exercising jurisdiction over a particular subject matter. 

1.9 Governmental Requirements 

"Governmental Requirements" shall mean all applicable laws, statutes, ordinances. 
codes, rules, regulations, orders, and applicable judicial decisions or decrees, as presently 
existing and hereafter amended, of any Governmental Authorities. 

1.10 Occupant 

"Occupant" shall mean any Person from time to time entitled to the usc and occupancy of 
any portion of a Building in the Shopping Centcr undcr an ownership right or under any lease, 
sublease, license, concession, or other similar agreement. 

1.11 Operator 

"Operator" shall mean the Person, if any, designated from time to time by the Approving 
Parties to maintain and operate the Common Area of the Shopping Center. The Person 
designated as Operator shall serve in such capacity until such person resigns upon at least 60-
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days prior written notice to the Approving Parties, or is removed by the Approving Parties. The 
Approving Parties hereby designate Developer as the initial Operator, and Developer hereby 
accepts such appointment pursuant to the "Agreed and Accepted" form annexed hereto. During 
any period an Operator is not designated, then each Party shall maintain and operate its own 
Parcel pursuant to Article IV hereof. 

1.12 Outparcel 

"Outparcel" shall mean those portions of the Developer Tract referenced as Outparcels 2 
through 19 all as legally described on Exhibit 0 attached hereto. All of the terms and provisions 
of this OEA shall be applicable to each of the Outparcels except as expressly set forth otherwise 
in this OEA. 

1.13 Outside Sales Area 

"Outside Sales Area" shall mean those areas, if any, designated on the Site Plan which 
from time to time may be used for sales, display and/or storage purposes; provided, however, 
with respect to any Outside Sales Area located outside of a Building Area, the Parties 
acknowledge and ugree that the actual location of such Outside Sales Area may vary from time 
to time, subject to the approval of the Approving Parties (but Kohl's, Target and/or Home Depot 
may designate an Outside Sales Area on their respective Tracts of up to 10,000 square feel, 
without the approval of the Approving Parties, so long as such Outside Sales Area is set-back at 
least sixty (60) feCi from the boundary with any adjacent Tract. During the period an Outside 
Sales Area is: (i) used for sales, display and/or storage purposes, such area shall not be 
considered part of the Common Area, and (ii) not used (or sales, display andlor storage purposes, 
such area shall be considered part of the Common Area; provided, however, if the Outside Sales 
Area is localed within a Building Area, such area may be used for the location of Buildings. 

1.14 Outside Storage Area 

"Outside Storage Area" shall mean those areas, if any, designated on the Site Plan which 
from time to time may be used lor lhe storage of merchandise associated such Occupant's 
operations; provided, however, with respect to any Outside Storage Area located outside of a 
Building Area, the Parties acknowledge and agree that the actual location of such Outside 
Storage Area may vary from time to time, subject to the approval of the Approving Parties. 
During the period an Outside Storage Area is: (i) used for storage purposes, such area shall not 
be considered part of the Common Area. and (ii) not used for storage purposes, such area shall 
be considered part of the Common Area. 

1.15 Parcel 

"Parcel" shall mean each separately subdivided portion of land composing any of the 
Tracts within the Shopping Center. The foregoing shall be deemed to include any portion of real 
estate within the Shopping Center which is separately designated by name on the Site Plan (such 
as an Outparcel) and/or has a distinct legal description within the legal descriptions attached to 
this OEA. even if such portions of real estate have not been "subdivided" or "platted" in 
uccordance with Governmental Requirements. If a Tract is composed only orone (I) Parcel then 
sllch Tract is a Parcel. 
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1.16 Partv 

"Party" shall mcan cuch signUlory hereto and its respective grantees. successors and 
assigns who acquire til'': Icc owncrship orall or any portion or~1 signatory's Tract (but not a party 
holding a lien or othcr security interest in any portion of a Tract) during the period of such 
Person's fcc owncrship orany Parcel within the Shopping Ccnter. A Party transferring all or any 
portion of its fee intercst in the Shopping Center shall give notice 10 all other Parties and 
Operator, if any. of such transfer and shall include in such notice at least the following 
in formation: 

(A) The name and address of the new Party: 

([3) A copy 01" the deed evidencing the transfer and setting forth the legal 
description of the portion of the Tract transferred by SLich Party; 

(C) I I' the new Party is the designated Approving Party lor the Tract of which 
Ihe transferred Parcel is a part; and 

(D) The name and address of the representative of a Tract if more than one 
Purty has an ownership interest in a Tract. 

Each Party shall be liable for the performance of all covenants, obligations and undertakings 
applicable to the Parcel or portion thereof owned by it that accrue during the period of such 
ownership, and such liability shall continue with respect to the Parcel transferred by slIch Party 
until the notice of transfer set forth above is given. Until such notice of transfer is given, the 
transferring Party shall (lor the purpose of this OE1\ only) be the transferee's agent. Once the 
notice of trallsler is given, the translerring Party shull be released Ii'om all obligations pertaining 
to any Parcel transferred arising subsequent to the notice of transler. For the purpose of this 
Section only, if the notice or transfer is given purstlunt 10 the provisions or Section 6.4, the 
effective dale of sllch notice shall be the dale sllch notice is sent. Notwithstanding anything to 
the contrary, ira nolice of transfer is given, any payment mude by a Party to the transferor within 
thirty (30) days of sllch notice shall be deemed properly paid and the transferor ami the transferee 
shall resolve any necessary adjustmcnts and/or prorations regarding slich payment between 
themselves. 

I r a Parcel is owned by more thun one (I) Party, the Party or Parties holding at least fiJiy
one percent (5\ %) o/" the ownership interest in such Parcel slmll designate in wriling one (I) 
Person to represent all owners of the Parcel and sllch designated Person shall be deemed the 
Person authorized to give consents andlor approvtlls, and join in the execution of amendments to 
the extent applicable as set forth in Section 6.8.5, pursuant to this OEA for sllch Parcel. 

Nothing contained herein to the contrary shall afleet the existence, priority, validity or 
enroreeability or any lien permitted hereunder which is recorded against the translerred portion 
of the Shopping Center prior to receipt of such notice oftransrcr by the Party filing such lien. 
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1.17 Permittee 

"Permittee" shall mean all Occupants and the officers, directors, employees, agents, 
contractors, customers, vendors, suppliers, visitors, invitees, licensees, subtenants, and 
concessionaires of Occupants insofar as their activities relate to the intended development, usc 
and occupancy of the Shopping Center. Persons engaged in civic, public, charitable or political 
activities within the Shopping Center, including but not limited to the activities set forth below, 
shall not be considered Permittees: 

(A) Exhibiting any placard, sign or notice. 

(B) Distributing any circular, handbill, placard or booklet. 

(C) Soliciting memberships, signatures or contributions for private, civic, 
public, charitable or political purposes. 

(D) Parading, picketing or demonstrating. 

(E) Failing to follow regulations established by the Parties relating to the use 
and operation of the Shopping Center. 

1.18 Person 

"Person" shall mean any individual, partnership, firm, association, corporation, limited 
liability company, trust, or any other form of business or Governmental Authority. 

1.19 Unlimited Building Area 

"Unlimited Building Area" shall mean those specifically designated Building Areas on 
the Site Plan that collectively provide protection for an "unlimited area building" referenced in 
Section 3.3.4 hereof. 

1.20 Restaurant 

"Restaurant" shall mean any operation or business which requires a governmental permit, 
license and/or authorization to prepare and/or serve food for either on or off-site consumplion; 
provided, however, notwithstanding anything contained herein to the contrary, a supermarket, 
grocery store or similar operation shall not be deemed a Restaurant. 

1.21 Specialty Parcel 

"Specialty Parcel" means that portion of the Developer's Tract depicted as such on the 
Site Plan. 
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1.22 Tract 

"Tract" shall mean each of the Target Tract, the Kohl's Tract, the I-lome Depot Tract 
andlor the Developer Tract as defined in the recitals to this OEA. Notwithstanding the transfer 
of any portion of the Target Tract, Kohl's Tract, Home Depot Tract and/or Developer Tract, the 
Parcel transferred shall continue to remain part of such Tract and subject to all the applicable 
provisions of this OEA relating to such Tract 

1.23 Utility Lines 

"Utility Lines" shall mean those facilities and systems for the transmission of utility 
services, including the drainage and storage of surface water. "Common Utility Lines" shall 
mean those Utility Lines that are designated us such by the Approving Purties and which are 
installed to provide the applicable service lor the benefit of more than one (1) Party. "Separate 
Utility Lines" shall mean those Utility Lines that arc installed to provide the applicable service 
for the benefit of one (I) Party and/or which are not Common Utility Lines. For the purpose of 
this OEA, the portion of a Utility Line extending between a Common Utility Line and a Building 
shall be considered a Separate Utility Line. Utility Lines installed pursuant to this OEA shall 
only provide service necessary for the development and/or operation of the Shopping Center. 

ARTICLE II - EASEMENTS 

2.1 Ingress. Egress and Parking 

2.1. J During the term of this DEA, each Party hereby grants and conveys to 
each other Party for its usc and for the use of its Permittees, in common with others entitled to use 
the same, a non-exclusive easement for the passage and parking of vehicles over and across the 
parking and driveway areas of the grantor's Parcel, as the same may from time to time be constructed 
and maintained for such use, and for the passage and accommodation of pedestrians over and across 
the parking, driveways and sidewalk areas of the grantor's Parcel, as the same may from time to time 
be constructed and maintained for Stich use. The easement herein established shall be appurtenant to 
and for the benefit of each grantee's Parcel, and shall be binding on, enforceable against and burden 
each grantor's Parcel. Such easement rights shall be subject to the following reservations as well as 
the other applicable provisions contained in this OEA: 

(A) Each Parly reserves the right to close-off any portion of its Parcel for such 
reasonable period of time as may be legally necessary, in the opinion of 
slIch Party's counsel, to prevent the acquisition of prescriptive rights by 
anyone; provided, however, that prior to c1osing~off any portion of its 
Parcel, such Party shall give written notice to each other Party of its 
intention to do so, and shall attempt to coordinate such closing~off with 
each other Party so that no unreasonable interference with the passage of 
pedestrians or vehicles shall occur; 

(B) Each Party reserves the right at any time and from time to time to exclude 
and restrain any Person who is not a Permittee trom using its Parcel; and 
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(C) Each Party reserves the right to temporarily erect or place barriers in and 
around areas on its Parcel which are being constructed and/or repaired in 
order to insure either safety of Persons or protection of property, but in no 
circumstances will access to the Shopping Center be completely 
prohibited. 

(D) Vehicles making deliveries to or pickups from a Party's Parcel shall not 
park on another Party's Parcel 

(E) The are us devoted to Outside Sales Areas (to the extent then being used as 
Outside Sales Areas) shall not be deemed or interpreted to be constructed 
and maintained for the passage and parking ofvehicJes or the passage and 
accommodation of pedestrians. 

2. J.2 In addition to the easement specified in Section 2.1.1, the Parties hereby grant and 
convey to each other Party for its use and for the use of its Permittees, in common with others 
entitled to use the same, and subject to the reservations set forth in Section 2.1.1, a non-exclusive, 
perpetual casement for the passage and accommodation of pedestrians and vehicles (but not for 
parking purposes) upon, over and across that portion of each grantor's Parcel designated on the Site 
Plan as the Common Drive; such Drive to be at least as wide (curb to curb) as shown on the Site 
Plan, and shall contain not Jess than two (2) lanes, one in each direction. The easement herein 
established shall be appurtenant to and for the benefit of each grantee's Parcel, and shall be binding 
on, enforceable against and burden each Parcel traversed thereby. During the term of this OEA, 
each portion of the Common Drive shall be maintained in accordance with the provisions governing 
the maintenance of the parking and driveways on each grantor's Parcel, and the Common Drive shall 
not be relocated without the approval of the Approving Parties. 

After the termination of this OEA, that portion of the grantor's Tract on which the Common 
Drive is located shall be maintained in a safe, clean and good state of repair and condition by the 
gran lor, at its sole cost and expense. Each grantor shall have the right at its expense, to relocate the 
portion of the Common Drive located on its Parcel so long as the relocated portion (i) continues to 
provide direct access, if any, to adjacent Parcels, and (ii) ties into/connects with the other portions of 
the Common Drive at lhe common boundaries. Notice of such relocation shall be provided to each 
grantee at least thirty (30) days prior to relocation. 

2.1.3 In addition to the easements specified in Section 2.1.1 and Section 2.1.2, 
Developer, Kohl's and Home Depot hereby grant and convey to each other Party (but excluding the 
Outparcels and Ihe Target Tract) for its use and for the use of its Permittees, in common with others 
entitled to use the same, and subject to the reservations set forth in Section 2.1.1, a non-exclusive, 
perpetual easement for the passage and accommodation of pedestrians and vehicles (but not for 
parking purposes) upon, over and across that portion of each grantor's Parcel designated on the Site 
Plan as the Service Drive; such Drive to be at least as wide (curb to curb) as shown on the Site Plan, 
and shall contain not less than two (2) lanes, one in each direction. The easement herein established 
shall be appurtenant to and lor the benefit of each grantee's Parcel, and shall be binding on, 
enforceable against and burden each Parcel traversed thereby. During the term of this OEA, each 
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portion of the Service Drive shall be maintained in accordance with the provisions governing the 
maintenance of the parking and driveways on each grantor's Parcel, and the Service Drive shall not 
be relocated without the approval oflhe Approving Parties. 

After the termination of this OEA, that portion of the grantor's Tract on which the Service 
Drive is located shall be maintained in a safe, clean and good state of repair and condition by the 
grantor, at its sole cost and expense. Each grantor shall have the right at its expense, to relocate the 
portion of the Service Drive located on its Parcel so long as the relocaled portion (i) continues to 
provide direct access, if any, to adjacent Parcels, and (U) tics into/connects with the other portions of 
the Service Drive at the common boundaries. Notice of such relocation shall be provided to each 
grantee at least thirty (30) days prior to relocation. 

Notwithstanding anything in this Section to the contrary, the easements granted under this 
Section will neither burden nor benefit the Target Tract or any of the Outparcels. 

2.1.4 In the event a Party fails to perform its obligations under Section 2.1, any grantee 
shall have the right to claim a default pursuant to Section 6.1 and avail itself of all the provisions 
therein contained, including the right to lien a Defaulting Party's Parcel, and receive Interest on all 
sums expended to cure such default. This provision shall survive the termination of this OEA. 

2.2 Utilities 

2.2. , Each Party hereby grants and conveys to each other Party non-exclusive, 
perpetual easements in, to, over, under, along and across those portions of the grantor's Parcel 
(exclusive of any portion located within Building Areas) necessary for the installation, operation, 
flow, passage, use, maintenance, connection, repair, replacement, relocation. and removal of Utility 
Lines serving the grantee's Puree!. The initial location of any Utility Line shall be subject to the 
prior written approval of the Party whose Parcel is to be burdened thereby. Such easement area shall 
be no wider than necessary to reasonably satisfy the requirements of a private or public utility 
company, or five (5) feet on each side of the centerline if the easement is granted to a Party. The 
grantee shall provide to the grantor a copy of an as~built survey showing the location of such Utility 
Line. 

2.2.2 All Utility Lines shall be underground except: 

(A) Ground mounted electrical transformers; 

(8) As may be necessary during periods of construction, reconstruction, repair 
or temporary service; 

(C) As may be required by Governmental Authorities; 

(D) As may be required by the provider of such utility service; 
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(E) As may be attached to a Building (e.g. solar panels); and 

(F) Fire hydrants. 

At least thirty (30) days prior to utilizing the easement granted herein, the grantee shaH 
provide the grantor with a written statement describing the need for such easement, shall identify the 
proposed location of the Utility Line, the nature of the service to be provided, the anticipated 
commencement and completion dates for the work. Prior to commencing any work on a grantor's 
Parcel, including any emergency work, the grantee shall provide to the grantor evidence of insurance 
coverage as required by Section 5.4.2. 

2.2.3 Any Party and/or Parties electing to install a Separate Utility Line shall 
obtain all permits and approvals and shall pay all costs and expenses with respect to the initial 
construction and all subsequent maintenance, repair, replacement, removal, relocation or 
abandonment of the Separate Utility Line. The Separate Utility Line shall be maintained in a safe, 
clean and good state of repair and condition. The granlee(s) shall perform slIch work in compliance 
with all Governmental Requirements, as quickly as possible and after normal business hours 
whenever possible, and shall back fill and adequately compact the disturbed area to prevent voids 
and restore the surface to a condition equal to or better than that existing before such work was 
commenced. Except in the case of a maintenance emergency where such work may be initiated after 
reasonable notice, the grnntee(s) shall provide the grantor with at least fifteen (15) days prior notice 
before commencement of any work. The grantee(s) of any Separate Utility Line shall not perform 
any \vork relating thereto on another Party's Parcel (i) during the months of October, November, 
December or January, (ii) during the period between May lSI and July 7th ifit impacts a Utility Line 
serving (or the Common Arca on) the Home Depot Tract, (iii) if such work would interfere with or 
diminish the utility service to the grantor (or any other Party) during the grantor's (or such other 
Party's) business hours and/or (iv) if such work would reduce or unreasonably impair the usefulness 
or function of any other Utility Line. The grantee(s) of any Separate Utility Line agrees to defend, 
protect, indemnify and hold harmless the grantor from and against all claims or demands, including 
any action or proceeding brought thereon, and all costs, losses, expenses and liabilities of any kind 
relating thereto, including reasonable attorneys' fees and cost of suit, arising out of or resulting from 
the exercise of the right to install, maintain, connect, repair, replace, remove and operate the 
Separate Utility Line; provided, however, the foregoing obligation shall not apply 10 claims or 
demands based on the negligence or the willful act or omission of the grantor. 

2.2.4 Except as may otherwise be agreed, the Parties electing to install a 
Common Utility Line shall obtain all necessary permits and approvals and shall pay all costs and 
expenses with respect to the initial construction of such Common Utility Line. Once constructed, 
Operator shall maintain, replace, repair, remove and/or relocate the Common Utility Line in a safe, 
dean and good state of repair and condition, and ill compliance with all Governmental 
Requirements, as quickly as possible and after normal business hours whenever possible. All costs 
nnd expenses incurred by Operator with respect to any Common Utility Line shall be considered part 
of Common Area Maintenance Costs (defined in 4.3.1) and shall be payable pursuant to Section 
4.3,3. If no Operator is designated, or following the expiration of this OEA, each Party benefiting 
from a particular Common Utility Line ("Cooperating Party") shall have the right to maintain, repair 
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or replace such Common Utility Line without submission of a Budget or estimate of expenditures, 
except as hereinafter provided. If a Cooperating Party, in performing maintenance, repair or 
replacement of a Common Utility Line, is likely to incur coSls of more than Twenty Thousand 
Dollars ($20,000) in Constant Dollars for such work (or series of related or repeated circumstances), 
such Cooperating Party shall first notifY the other Cooperating Parties of such estimate, and the 
Cooperating Parties shall prepare a list of qualified bidders, shall seek competitive bids from the list 
of qualified bidders, and shall select the lowest, responsive qualified bidder to perform the work. If 
a list of bidders is not jointly prepared within fifteen (15) days of the request for bidders, the 
Cooperating Party desiring to have the work performed shall have the right to let a contract for such 
work to a contractor of its choosing. After any costs (regardless of amount) for maintaining, 
repairing or replacing u Common Utility Line has been incurred by an electing Cooperating Party, 
the Person incurring such costs, may send a statement of such costs, increased by an amount equal to 
Ihe Administration Fee (delined in Section 4.3.1), togelher with a copy of any invoice reflecting a 
charge exceeding $500.00, to each Cooperating Party benefiting from such Common Utility Line. 
Within thirty (30) days after receipt of the statement of costs incurred jn accordance with the 
procedures set forth above, each Cooperating Party shall pay its allocable share of such costs as 
agreed upon when the Common Utility Line was installed, or if no separate cost sharing agreement 
was made, then in accordance with the sharing of Common Area Maintenance Costs. Except in the 
case of a maintenance emergency where such work may be initiated after reasonable notice, the 
grantor shall be provided with at least fifteen (15) days prior notice before commencement of any 
work. If such work is to be performed on another Party's Parcel, then, except in the event of an 
emergency, stich work shall not be performed (i) during the months of October, November, 
December or January, (ii) during the period between May lSI and July 7th ifit impacts a Utility Line 
serving (or the Common Area on) the Home Depot Tract, (iii) if such work would interfere with or 
diminish the utility service to the grantor (or any other Party) during the grantor's (or such other 
Party's) business hours andlor (iv) if such work would reduce or unreasonably impair the usefulness 
or function of any other Utility Line. 

As of the date of this OEA, the Approving Parties have agreed that Developer shall install 
the following items as Common Utility Lines in accordance with those certain Development 
Agreements between Developer and Home Depot, Target and Kohl's, respectively: 

(A) Sanitary sewer and water (fire and domestic) Jines that loop around the 
Unlimited Building Area. 

(B) Storm water collection, transmission and retention system, including catch 
basins, underground piping, conduits and mains, and the Detention Parcel, 
ifany, shown on the Site Plan, within the Shopping Center. 

2.2.5 Each Parly hereby grants and conveys to each other Party owning an 
adjacent Parcel the perpetual right and easement to discharge surface storm water drainage and/or 
runoff from the grantee's Parcel over, upOn and across the Common Area of the grantor's Parcel, 
including, without limitation, through Common Utility Lines thereon which pursuant to Sections 
1.5A and 1.23 includes the detention area within the Detention Parcel: 
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(A) The sur/ace elevations for the Shopping Center and the slirlacc water 
drainage/retcntioll system serving the Shopping Center shall be initially 
constructed in strict conformance with the pl<tns and spccil1cations 
approved by the Approving Parties; and 

(B) No Party shull alter or permit to be altered the surface of the Common 
Area or the drainage/retention system constructed on its Parcel if such 
alteration would materilllly increase the velocity, volume or flow of 
surface water onto an adjacent Parcel either in the aggregate or by 
directing the now of surf~\ce water 10 a limited area. 

2.2.6 Each grantor shall have the right to relocllte any Utility Line on its Parcel 
upon thirty (30) days prior written notice /0 the grantce(s), provided that such relocation: 

(A) Shall not be performed during the months of October, November, 
December or January or during the period between May 151 and July i h if 
it impacts a Utility Line serving (or the Common Area on) the I-lome 
Depot Tract, except for emergency repairs required to preserve the 
operation of a business being operated by an Approving Parly; 

(B) Shall not interfere with or diminish the utility service to the grantee during 
the grantee's business hours; and if an electrical Iincicomputer line is 
being relocated, then the gmntor and grantee shall coordinutc such 
interruption to eliminate any detrimental efTects; 

(C) Shall not reduce or unreasonably iml)uir the usefulness or ('unction of such 
Utility Line; 

(0) Shall be performed without cost or expense 10 the grantee; 

(E) Shall be completed using materials and design standards which equal or 
exceed those originally used; and 

(F) Shall have been approved by the provider of such utility service and the 
appropriate Governmental Authorities. 

Documentation of the relocated casement area, including the furnishing or an "as-built" survey 10 
all grantees, shall be at the grantor's expense and shall be accomplished LlS soon 115 possible 
following completion of stich relocation. 

2.2.7 III the evenl a Party n,ils to perform its obligations under Section 2.2, ullY 
affected Purty shall have the right to claim a default pursuant to Section 6.1 and avail itself of all the 
provisions therein contained, including the right to licll a Dcfaulting Party's Parcel. and receive 
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Interest on ,\11 sums expended to cure sllch dcluult. This provision shall survive the termination of 
this OEA. 

Construction. Maintenance and Reconstruction 

2.3.1 In order to (lccoll1modate any Building improvements which may 
inadvertently be constructed beyond a Parcel's boundary line. each Party grants to each other Party 
owning an adjacent Parcel, an casement, not to exceed a maximum lateral distance or six (6) inches, 
in, to, over, linder, and across that portion of the grantor's Parcel adjacent to such common boundary 
line for the maintenance and replacement ofslIch encrouching Building improvements. 

2.3.2 In the event a constructing Party (the "Constructing Party") determines 
that it is necess~lry 10 placc undcrground piers, footings andlor fOllndations ("Subsurfuce 
Construction Elements") ncross the boundary line of its Parcel, the Constmcting Party shall advise 
the Parly owning thc adjacent Parcel (the "Adjacent Party") orthe Constructing Party's construction 
requirements und shall provide plans and specilications reluting thereto to the Adjacent Party, 
including proposed construction techniqucs for the Subsurface Construction Elements. Each 
Adjacent Pnrty hereby grants and conveys to each Constructing Purty for the benefit of its Parcel an 
casement, not to exceed a maximum lateral distance of nve (5) feet, in, to. under, and across that 
portion of the Adjacent Party's Parcel not theretofore occupied by any then existing structure, I()r the 
installation, maintenance and replacement or such Subsurfhce Construction Elements; provided, 
however, thai the Constructing Party shall have no right to use slIeh casement if there is available to 
the Constructing Party a reasonable alternative construction method for the plucement or the 
Subsurface Construction Elements entirely on the Constructing Party's Parcel. 

The Atljuccnt PUrly reserves the right to require the Constructing Party to modify the design 
specifications for the Subsurface Construction Elements in order to permit the Adjacent Party the 
opportunity to utilize the same in connection with the construction of its Building so that each Party 
shall be able 10 place its Building immediately adjacel11to the common boundary line. If a common 
Subsurface Construction Element is used by the Constructing Party and the Adjacent Party, each 
shall assume and pay its reasonable share or the cost and expense of the design and construction 
thereof. In the event any Building utilizing a common Subsurface Construction Element is 
destroyed and not replaced or is removed, the common Subsurface Construction Element shall 
remain in place ror the bene lit or the other Building utilizing the same. 

2.3.3 The casements established under Sections 2.3.! and 2,3.2 shall be 
appurtenant to and for the benefit of each grantee's Parcel. and shall be binding on, enforceable 
against and burden each grantor's Parcel. Notwithstanding such easement grant, nothing herein shall 
diminish or waive the right of a grantor to recover damages resulting rrom II grantee's Illilurc 10 

construct either its Building within the Building Area on its Parcel in the case or Section 2.3.1, or its 
subsurface Construction Element within the casement area limits in the case or Section 2.3.2. Such 
c.lsemcnts in each instance shall: 

(!\) Continue in effect for the term of this OEA and thereaner lor so long as 
the Building utilizing the casement area exists (including a reasonable 
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period to permit reconstruction or replacement of such Building if the 
same shall be destroyed, damaged or demolished}. 

(B) Include the reasonable right of access necessary to exercise and enjoy such 
grant upon terms and with the limitations described in Section 3.1.5. 

2.3.4 With respect to Buildings constructed along the common boundary line of 
Parcels, nothing herein shall be deemed to create or establish: 

(A) A "common" or "party" wall to be shared with the adjacent Building. 

(B) The right for a Building to receive support from or apply pressure (0 the 
adjacent Building. 

The provisions of Section 2.3.1, 2.3.2,2.3.3 and 2.3.4 shall not burden nor benefit either the 
Home Depot Tract or the Target Tract. 

2.4 Sign Easements 

2.4.1 INTENTIONALLY DELETED. 

2.4.2 Pylon Sign. The Parties intend to crect two sign structures, including 
cabinets for the identification panels, and wiring for power (each a "Pylon Sign"; collectively, 
the "Pylon Signs") on that portion of the Developer Tract designated on the Site Plan upon which 
certain identification pancl(s) for Occupants of the Shopping Center may be installed, replaced, 
maintained and operated. For the purpose of this 2.4.2 provision, all Persons entitled to place 
identification panels on a Pylon Sign shall be called "Panel Beneficiaries'\ and each of such 
Panel Beneficiaries rights and obligations with respect to such Pylon Sign (the "Allocable 
Share") shall be based on the portion of panel area assigned to each, even if such identification 
panel area is not used. Initially, the design of the Pylon Signs, including the space for the 
various panel areas, shall be as shown on Exhibit E attached hereto (the "Sign Exhibit"); 
provided, however, that another sign structure design that reflects the panel area designation may 
be approved (a) during the term of the OEA by the Approving Parties, or (b) following the 
expiration of the OEA, by all of tile Panel Beneficiaries. Each Person attaching an identification 
panel to a Pylon Sign shall, at its sole cost and expense, (i) obtain all permits and approvals 
required for such installation, (ii) fabricate its identification panel, install the panel and connect 
the panel to the power source provided, and (iii) maintain and/or replace the identification panel 
(including any backlit lighting) pursuant to Governmental Requirements, and in a safe condition 
and good state of repair. If a Pylon Sign, or an identification panel thereon, is damaged by a 
Party, or anyone claiming by, through or under it, then such Party shall immediately cause the 
damage to be repaired. 

The maintenance and/or replacement of the Pylon Signs shall be performed by a Person 
designated by the majority of the Allocable Shares held by the Panel Beneficiaries. Developer. 
Kohl's, Home Depot and Target initially designate Operator to perform such maintenance. All 
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costs and expenses incurred by Operator with respect to the Pylon Signs shall be considered part 
of Common Area Maintenance costs, and shall be payable pursuant to Section 4.3.3. if no 
Operator is designated for the maintenance of the Common Area, or following the expiration of 
this OEA, the cost of maintenance and/or replacement of the Pylon Signs shall be paid based 
upon the Allocable Share of each Panel Beneficiary. If a Pylon Sign is no longer available for 
freestanding sign purposes because of a condemnation or any Governmental Requirements. 
whether before or after the expiration of this OEA, the owner of the Developer Tract shall 
designate a replacement Pylon Sign area with comparable visibility as close to the original 
location as is reasonably possible. The Person designated by a majority of tile Allocable Shares 
held by the Panel Beneficiaries shall be entitled to receive, and shall hold the proceeds in trust, 
any condemnation or other award paid relating to the displaced Pylon Sign, including any 
relocation benefits, and such Person shall cause a new Pylon Sign to be constructed in the 
replacement Pylon Sign area in accordance with the design criteria then applicable. If the award 
received for the Pylon Sign is less than the cost to replace it, then the Panel Beneficiaries shall 
pay the deficiency based on their respective Allocable Share. The award (whether paid 
separately or as part of a lump sum) attributable to each identification panel taken shall belong to 
the owner thereof. 

Developer shall have the right to grant casemenls for the identification panel area 
specified on the Sign Exhibit. Each such grant shall (a) automatically incorporate therein the 
provisions set forth above in the preceding two (2) paragraphs, (b) recognize any prior panel 
easement grant, particularly the grant to Target, Home Depot and Kohl's specified below, and 
(c) specify which identification panel area on a Pylon Sign is the subject of the panel easement 
grant. Developer shall deliver a copy of the recorded easement to Target, Home Depot, Kohl's, 
and each other Person holding a prior identification panel easement right with respect to each 
Pylon Sign. All panel areas on a Pylon Sign not granted by Developer to Parties by easement are 
specifically reserved to Developer, subject to the restrictions set forth in Seclion 5.3. 

Developer hereby grants I.md conveys to Target, Home Depot and Kohl's, their 
sllccessors and assigns as the owner of the Target Tract, the Home Depot Tract and the Kohl's 
Tract, respectively, a perpetual easement for the right and privilege to place or affix 
identification panel(s) of various sizes, but not more than three (3) in total, to the Pylon Signs in 
the cabinet space (both sides of structure) designated "Target", "Home Depot" and "Kohl's" on 
the Sign Exhibit; the easement grant shall include reasonable access over, across and upon the 
Developer Tract to permit such identification panel(s) to be installed, replaced, maintained and 
operated. In the event a Pylon Sign is not initially constructed in accordance with Section 5.3.1, 
or is thereafter removed and not replaced, then the aforesaid easement grant to Target, Home 
Depot and Kohl's shall also include the right for Target, Home Depot and Kohl's to construct, 
reconstrllct, replace, maintain and operate such Pylon Sign within the designated area, together 
with reasonable access over, under, upon, through and across the Developer Tract to install, 
replace, maintain, repair and operate a Separate Utility Line pursuant to the terms and provisions 
set forth in Section 2.2 above in order to provide sllch Pylon Sign and identification panels with 
power. If either Target, Home Depot or Kohl's elects to construct a Pylon Sign, then either 
Target. Home Depot or Kohl's, as the case may be, shall construct the Pylon Sign in accordance 
with the Sign Exhibit but shall only take into account the panel requirements of other Panel 
Beneficiaries if such Persons have deposited with Target, Home Depot or Kohl's, as the case 
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may be, in advance, an amount equal to 125% of their respective Allocable Share based on 
Target's, Home Depot's or Kohl's reasonable estimate of the costs to be incurred by Target, 
Home Depot or Kohl's to obtain pennits for, construction of, and bringing power to such Pylon 
Sign. If any Panel Beneficiary docs not make such deposit within thirty (30) days of receipt of 
Target's, Home Depot's or Kohl's estimate, then such Person shall be deemed to have released, 
and hereby does release, all right, title and interest in and to such Pylon Sign, specifically 
including the right to place an identification panel thereon. Upon a reconciliation of the costs of 
the new Pylon Sign, Target, Home Depot, Kohl's, and the remaining Panel Beneficiary shall 
adjust their payments and/or deposits, as the case may be, to equal each Person's Allocable 
Share. The foregoing easement, together with all rights and privileges specilied, shall be for the 
benefit of the Target Tract, the Home Depot Tract and the Kohl's Tract and shall be binding on, 
enforceable against and burden the Developer Tract. Either Target, Home Depot or Kohl's, as 
the case may be, shall have the right (0 release the easement, and upon such release Target, 
Home Depot or Kohl's, as the case may be, shall remove its identification pane)(s) lind thereafter 
have no further rights, duties or responsibilities with respect to such Pylon Sign. 
Notwithstanding the foregoing, payment for the initial construction of the Pylon Sign shall be 
governed by the Payment and Priority Agreement to be entered into by the parties. 

In the event a Party fails to perform its obligations under Section 2.4, any affected Party 
shall have a right to claim a default pursuant to Section 6.1, and avail itself of all the provisions 
therein contained, including the right to lien a Defaulting Party's Parcel, and receive interest on 
all sums expended to cure such default. This provision shall survive the termination of this 
OEA. 

2.5 Restriction 

No Party shall grant any easement for the benefit of any property not within the Shopping 
Center; provided, however, that the foregoing shall not prohibit the granting or dedicating of 
utility easements by a Party on its Parcel to Governmental Authorities or to public utility 
companies for provision of Utility Lines to all or a portion the Shopping Center. I f a Utility Line 
is dedicated and accepted for maintenance by a Governmental Authority or public utility, then 
the operation and maintenance of such Utility Line shall thereafter be the responsibility of the 
Person accepting the dedication. 

2.6 No Merger 

Notwithstanding a Party's ownership of more than one Parcel and/or Tract, the easements 
granted hereunder shalt burden and benefit each Parcel and/or Tract individually, without merger 
as a result of such common ownership, and upon conveyance of the Parcel and/or Tract so that 
SLlch Parcel and/or Tract ceases to be under common ownership, neither the Party conveying said 
Parcel and/or Tract nor the Party acquiring said Parcel and/or Tract shall need to execute 
additional documentation to evidence the existence of said easements, and said casements shall 
relate back to and shall be deemed to have been created as of the date of this OEA. 
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ARTICLE 111- CONSTRUCTION 

3.1 General Requirements 

3. J.1 Each Party agrees that all construction activities performed or authorized 
by it within the Shopping Center shall be performed in compliance with all Governmental 
Requirements. All construction shall utilize new materials and shall be perfornlcd in a good, safe, 
workman-like manner. 

3.1.2 Each Party further agrees that any construction activities performed or 
authorized by it shall not: 

(A) Cause any unreasonable increase in the cost of constructing improvements 
upon another Party's Parcel. 

(B) Unreasonably interfere with construction work being perfonned on any 
other part oftlle Shopping Center. 

(C) Unreasonably interfere with the use, occupancy or enjoyment of any part 
of the remainder of the Shopping Center by any other Party or its 
Permittees. 

(D) Cause any Building located on another Parcel to be in violation of any 
Governmental Requirements. 

3.1.3 Each Party agrees to defend, protect, indemnify and hold hanl1less each 
other Party from and against all claims and demands, including any action or proceeding brought 
thereon, and all costs, losses, expenses and liabilities of any kind relating thereto, including 
reasonable attorneys fees and cost of suit, arising out of or resulting from any construction activities 
performed or authorized by such indemnifying Party; provided, however, that the foregoing shall not 
be applicable to either events or circumstances caused by the negligence or willful act or omission of 
such indemnified Party, its licensees, concessionaires, agents, servants, employees, or anyone 
claiming by. through, or under any of them, or claims covered by the release set forth in Section 
5.4.3. 

3.1.4 In connection with any construction, reconstruction, repair or maintenance 
on its Parcel, each Party reserves the right, at its expense, to create a temporary staging and/or 
storage arca on its Parcel at such location as will not unreasonably interfere with access between 
such Parcel and the other areas of the Shopping Center. Prior to the commencement of any work 
that requires the establishment of a staging andlor storage area on its Parcel outside of a Building 
Area, a Party shall give at least thirty (30) days prior notice to the Approving Parties, for their 
approval, of the proposed location of such staging and/or storage area unless such area is located at 
least fifty (50) feet from another Party's Parcel. If substantial work is to be pcrformed, the 
constructing Party shall, at the request of any Approving Party, fence such staging and/or stornge 
area. Notwithstanding the foregoing, if a business is operating on either the Target Tract, Home 
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Depot Tract or the Kohrs Tract then no other Party's staging and/or storage area shall be located 
within one hundred (t 00) feet of any of such Tracts on which a business is being operated, unless 
slieh area is located within a Building Area. [f the Approving Parties do not approve the proposcd 
location oflhe staging andlol' storage area, the requesting Party shall modi(v the proposed location of 
the staging and/or storage area to satisfY the reasonable requirements or the Approving Parties. All 
storage of materials and the parking of construction vehicles, including vehicles of workers, shall 
occur only on the constructing Party's Parcel, and all laborers, suppliers, contractors and others 
connected with slich construction activities shall lise only the access points located upon the 
constructing Party's Parcel; provided however, that if no direct public access is available to the 
Parcel of the Party performing such construction then the Common Drive may be used for such 
access. Upon completion of stich work, the constructing Party shall, at its expense, restorc uny 
damaged area to a condition equal to or better than that existing prior to commencement of such 
work. 

3.1.5 The Parties hereby grant to each other and their respective contractors, 
materialmen and laborers a temporary license for access and/or lise over and across (he C0l111110n 

Area of the grantor's Parcel as shall be reasonably necessary Ibr the grantee 10 construct .md/or 
maintain improvements upon the grantec's Parcel; provided, however, that such license shall be in 
effect only during such periods of time when actual construction and!or maintenance is being 
periormed and provided further that the use of such license shall not unreasonably interfere with the 
usc and operation or thc Common Area by the other Parties or their Pcrmillees. Prior to exercising 
the rights granted herein, the grantee shall first provide the grantor with a written statement 
describing the need lor such license and shall identify the area of use. Each grantee physically using 
" portion of the grantor's Parcel in connection with the construction and/or maintenance of the 
grantee's Parcel shall furnish a certificate of insurance showing that its contractor has obtained the 
minimum insurance coverage required by Section 5.4.2, shall promptly pay all costs and expenses 
associated with such work, shall diligently complete such work as quickly as possible, and shall 
promptly clean the area, and restore and/or repair the anected portion of the grantor's Parcel to a 
condition which is equal to or better than the condition which existed prior 10 the commencement of 
such work. Notwithstanding the foregoing, in the event a dispute exists between the contractors, 
laborers, suppliers and/or others connected with such constrllction activities, each Party shall have 
the right to prohibit the contractors, laborers, suppliers and/or others working for another Party from 
using the Common Area on its Parcel. 

3.2 Common Area 

The Parties have agreed that the Common Area, when such Common /\rca is constructed, 
shall be constructed as shown on the Site Plan and any designated Common Utility Lines specified 
in Section 2.2.4 shall be installed as pur! of the initial Shopping Center development; provided, 
howcver, no fence or other barrier which would prevent or unreasonably obstruct the passage of 
pedestrian or vehicular travel shall be erected or permitted within or across the Common Area, 
exclusive of the limited curbing and other forms of traffic control depicted on the Site Plan. 
permiucd staging andlor storage areas, Outside Sales Areas and Outside Storage Area (including any 
structures and/or plantings required by Governmental Requirements to screen any Outside Sales 
Areas or Outside Storage Arcas). Contemporuneollsly with the construction of a Building upon its 
Parcel, the constructing Party shall cause the Common Area on its Parcel to be substantially 
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completed no later than the day the first Occupant of such Parcel opens for business with the public. 
At a minimum, the following general design standards shall be complied with throughout the term of 
this OEA: 

3.2.1 The lighting system shall use a lamp source of metal halide, and shall be 
designed to produce a minimum maintained lighting intensity measured at grade at all points of at 
least as required under the lighting standards for the Shopping Center attached or indexed on Exhibit 
H of this Agreement 

3.2.2 The slope in the parking area shall not exceed a maximum of three percent 
(3%) nor be less than a minimum of one and one-half percent (I 1/2%), and the slope al all entrances 
to the Shopping Center shall not exceed a maximum of five percent (5%), unless Approving Parties 
agree to a different standard. 

3.2.3 All sidewalks and pedestrian aisles shall be concrete or other materials 
approved by the Approving Parties; the automobile parking areas, driveways, and access roads shall 
be designed in conformity with the recommendations of a licensed soils engineer approved by the 
Approving Parties, which design shall require the installation of a suitable base and surfacing with 
an asphaltic concrete or concrete-wearing material. 

3.2.4 Utility Lines that are placed underground shall be at depths designated by 
consultants approved by the Approving Parties. 

3.2.5 The parking area on each of the Target Tract, Home Depot Tract and 
Kohl's Tract, and on each Parcel comprising the Developer Tract shall each contain sufficient 
ground level parking spaces, without reliance on parking spaces that may be available on another 
portion of the Shopping Center, in order to comply with the greater of Governmental Requirements 
or the following minimum requirements: 

(A) Four (4.0) parking spaces for each one thousand (1,000) square feel (plus 
excess portion thereot) of Floor Area, plus any Restaurant or Fitness 
Facilities requirements set forth below; provided, however, that compact 
car parking spaces, which may not exceed twenty percent (20%) of total 
parking spaces, shall be located only in the areas, if any, designated on the 
Site Plan. 

(8) I f a business lise contains a drive-up unit (such as a remote banking teller 
or food ordering/dispensing facility), then there shall also be created space 
for stacking not less than four (4) automobiles for each drive-up unit on 
such Parcel. Notwithstanding anything contained in this Paragraph 
3.2.5(B) to the contrary, stacking for not less than three (3) automobiles 
shall be required for a remote banking teller. 
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(C) For each single Restaurant that has less than five thousand (5,000) square 
feet of Floor Area, then ten (10) parking spaces for each one thousand 
(1,000) square feet (plus excess portion thereof) of Floor Area devoted to 
such use. 

(D) For each single Restaurant that has five thousand (5,000) square feet of 
Floor Area or greater, then fifteen (15) parking spaces for each one 
thousand (1,000) square feet (plus excess portion thereol) of Floor Area 
devoted to such use. 

(E) For each Fitness Facility exceeding 5,000 square feel of Floor Area, then 
fi fteen (15) parking spaces for each one thousand (1,000) square feet (plus 
excess portion thereof) of Floor Area devoted to such usc. 

If an Occupant operates a Restaurant incidental to its primary business purpose, then so 
long as such incidental operation continues, the portion of the Floor Area occupied by such 
Restaurant shall be excluded from the application of (C), and (D) above and shall comply with 
(A) above. For the purpose of this clause only, a Restaurant shall be an Hincidental operation" if 
it occupies Jess than seven percent (7%) of the Occupant's Floor Area and does not have a 
separate customer entry/exit door to the outside of the BUilding. In the event an Occupant 
utilizes Floor Area for Restaurant and other purposes, only the portion of Floor Area allocated 
for Restaurant purposes shall be subject to the increased parking requirements set forth above. In 
addition, a Restaurant will not be excluded from the application of Clauses (C), and (D) above 
(and instead comply with (A) above) if the Restaurant has no public seating and no on-site food 
consumption. 

In the event of a condemnation of part of a Parcel or fI sale or transfer in lieu thereof that 
reduces the number of usable parking spaces on slich Parcel below that which is required herein, 
the Party whose Parcel is so affected shall use its best efTorts (including using proceeds from the 
condemnation award or settlement) to restore andlor substitute ground-level parking spaces in 
order to comply with the parking requirements set forth in this OEA. I f such compliance is not 
reasonably possible, such Party shall not be deemed in default hereunder, but such Party shall not 
be permitted to expand the amount of Floor Area located on its Parcel. If such Floor Area is 
thereafter reduced olher than by casualty, then the Floor Area on such Parcel may not 
subsequently be increased unless the parking requirements set forth above are satisfied. 

Temporary unavailability of parking spaces caused by uses or promotions permitted 
under this OEA (by way of example only, Section 5.1.3(1-1) and/or unavailability of parking 
spaces in connection with al\ permitted uses of the Common Areas in the Home Depot Tract, 
Kohl's Tract, Target Tract and Developer Tracl shall not result in or be deemed a violation of 
this Section 3.2.5. 

3.2.6 No Party shall make changes to the improved Common Area, except that 
each Party hereby reserves the right, from time to lime without obtaining the consent or approval of 
any other Party, to make at its own expense any insignificant change, modification or alteration in 
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the portion of the Common Area on its Parcel, including the inslallation of convenience facilities 
such as mailboxes, public telephones, cart corrals, benches, bicycle racks, directional and/or parking 
information signs, provided that: 

(A) The accessibility of such Common Area for pedestrian nnd vehicular 
traffic (as it relates to the remainder of the Shopping Center) is not 
unreasonably restricted or hindered, and all parking stalls and rows and 
vehicular traffic Janes shall remain generally as shown all the Site Plan. 

(B) There shall be maintained at all times within such Common Area a 
sufficient number of vehicular parking spaces to meet the parking 
requirements set forth in Section 3.2.5; provided, however, that no more 
than two percent (2%) of the parking spaces depicted on the Site Plan lor 
such Parcel shall be eliminated. 

(C) No Governmental Requirements shall be violated as a result of such 
action. Each Governmental Requirement applicable to such modifications 
shall be satisfied by the Party performing the same. Each action shall not 
result in any other Party being in violation of any Governmental 
Requirements. 

(D) No change shall be made in the access points between the Common Area 
and the adjacent public streets; provided, however, that additional access 
points may be created with the approval of the Approving Parties. 

(E) At least thirty (30) days prior to making any such change, modification or 
alteration. the Party desir.iog to do such work shall deliver to each 
Approving Party copies of the plans therefor, and provided further that 
such work shall not occur during the months of October, November, 
December or January. 

The provisions of this Section 3.2.6 do not apply to any changes, modifications or 
alterations of Common Area located within (i) Building Areas, (ii) the Garden Center, 
(iii) Outside Sales Areas that result from or arise out of the use of sLlch space from time to lime 
as provided for in this OEA andlor (iv) Outside Storage Areas that result from or arise out of the 
LIse of such space from time to time as provided for in this OEA. By way of example, in the 
event that a Party's use of a Building Area makes it reasonably necessary to modify adjacent 
portions of the Common Area to eITect the use of such Building Area for a Building (e.g. an 
existing pedestrian sidewalk located within such Building Area is to be relocated purtially within 
u driveway) then such Party may modify such Common Area so long as vehicular traffic (as it 
relates to the remainder of the Shopping Center) is not unreasonably restricted or hindered and 
all parking fields and vehicular traffic lanes shall remain generally as shown on the Site Plan. 
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3.3 Building Improvements 

3.3.1 Building(s) and Garden Cenler(s) shall only be located within the Building 
Areas designated on the Site Plan. While it is acknowledged and agreed that no Party shall have an 
obligation to commence construction of any Building on its Parcel, each Party agrees that once it has 
commenced construction of a Building, stich Building shall be completed within a reasonable time. 
In addition to the foregoing requirements no Building constructed on the westerly portion of the 
Specialty Parcel may have customer entrances or exits (except for emergency purposes) facing 
westerly towards the Target Tract. 

If the number of "square feet" of building space within the Shopping Center is 
restricted by Governmental Requirements, the Parties hereby allocate the permitted square 
footage as follows: (i) to the Target Tract. the number of square feet necessary to accommodate 
178,000 square feet of Floor Area plus any Outdoor Sales Area; (ii) to the Kohl's Tract, the 
number of square fect necessary to accommodate 95,000 square feet of Floor Area plus any 
Outdoor Sales Area; (iii) to the !-Iome Depot Tract, the number of square feet necessary to 
accommodate 103,000 square feet of Floor Area, plus the Garden Center and any Outdoor Sales 
Area; and (iv) to the Developer Tract, the balance of such permitted square footage. The Parties 
understand that the calculation of Building sizes is based on the definition of "Floor Area" set 
forth in this OEA, and further that such term is unique to this OEA and is not intended to mirror 
the definition of "square feet" set forth in codes/regulations established by the local 
Governmental Authorities. 

3.3.2 The Approving Parties have agreed upon an archilcctumlly compatible 
theme for the exterior of all Buildings to be constructed, placed or located within the Shopping 
Center, as represented by the Building elevations (the "Theme") attached hereto as Exhibit F. Each 
Party agrees that any Building located on its Parcel shall comply with such Theme. shall not have 
backlit lighting for any awning or canopy forming a part thereof, and shall comply with the other 
requirements of the OEA. In order to insure compliance with such Theme, each Party shall, at least 
thirty (30) days prior to the commencement of any work on its Parcel, submit to the Approving 
Parties for approval detailed plans ("Plans") as required by Exhibit G attached hereto covering the 
initial construction of each Building and any additions, remodeling, reconstruction or other alteration 
thereto which changes the exterior thereof; provided, however, the Approving Parties waive the 
requirement for the submission of Plans for the initial Building (or any remodeling, additions, 
alterations, or replacement of such Building) to be constructed on (A) the Target Tract if such 
Building reflects a then current prototype "Target" retail store; (B) the Home Depot Tract if such 
Building reflects a then current prototype "Home Depot" retail store; and (C) the Kohl's Tract jf 
such Building reneels a then current prototype "Kohl's" retail store. The benefits accorded to a then 
current prototype "Target" retail store, "Home Depot" retail store and "Kohl's" retail store shall also 
be accorded to the then current prototype which is over 80,000 square feet of Floor Area of any other 
"Major Retailer" located on the Target Tract. Home Depot Tract and Kohl's Tract. A "Major 
Retailer" is a national or regional retailer operating or franchising the same retail business under the 
same tradename in at least seventy-five (75) business locations each over 80,000 square feel of Floor 
Area serving the public in the United States. 
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If an Approving Party should reject the Plans lor not complying with the Theme, the 
submitting Party and the Approving Parties shall mutually consult to establish approved Plans for the 
proposed work. The Approving Parties shall not withhold approval of, or recommend changes in the 
Plans if the plans conform to the Theme and other requirements of the OEA. In no event shall an 
Approving Party require any other Party to utilize design standards superior to those utilized by the 
Approving Party in the construction of any Buildings on its Parcel. Approval of Plans by the 
Approving Parties shall not constitute assumption of responsibility for the accuracy, sufficiency or 
propriety thereof, nor shall such approval constitute a representation or warranty that the Plans 
comply with Governmental Requirements. No material deviation shall be made from the approved 
Plans. 

3.3.3 Developer and Kohl's hereby specifically consent to the placement of 
Buildings along their respective common boundary lines, and each Party agrees to support any 
request by another Party for a side-yard or setback variance if the same is required in order to 
accommodate such construction. Notwithstanding the foregoing, the wall, roof, foundation or other 
structural portion of one Building shall not receive support from, nor apply pressure to the other 
BUilding. The front wall of any Building to be constructed immediately adjacent to the Building on 
the Kohl's Tract shall be flush with the front wall of the Building on the Kohl's Tract. The second 
Party to construct a Building along their common boundary line shall: 

(A) Cause such construction to be completed in a manner that the 
improvements on the adjoining Parcel are not damaged. 

(B) Undertake and assume the obligation of completing and maintaining the 
nominal attachment (flashing and seal) of its Building to that of the 
existing Building on the adjoining Parcel, it being the intent of the Parties 
to establish and maintain the appearance of one (1) continuous Building 
complex. 

Along the common boundary line the Building Areas on the Developer Tract and the Kohl's 
Tract, each Party agrees to lise reasonable etTorts to locate its Building wall at least one (1) inch 
from the common boundary line, but in no event more than two (2) inches therefrom. 

3.3.4 The Parties acknowledge that Target, Home Depot and Kohl's initially 
propose to construct on their respective Tracts a Building which is classified as an "unlimited area 
building" under certain building codes; the term "unlimited area building", as used in this document, 
refers to a building that is ullowed to exceed area limitations stipulated in the applicable building 
code, not by virtue of its construction type, but as a condition of its isolation on the property and by 
its inclusion of a sprinkler system. The Parties agree that all Buildings constructed within the 
Unlimited Building Area shall comply with the following requirements: 

(A) No Building shall be constructed within sixty (60) feet of the Building 
Area on an adjoining Parcel unless such Building, hereinafter referred to 
as the "Adjacent Building," shall be located immediately adjacent to the 

24 



common boundary line and is attached to the Building, if any, on the 
adjacent Parcel in accordance with Section 3.3.3. 

(B) I f an Adjacent Building exists, then no Building shall be located within 
sixty (60) feet of the Adjacent Building unless such Building is attached to 
the Adjacent Building in accordance with Section 3.3.3; the Adjacent 
Building and all other Buildings on the Parcel that are attached to the 
Adjacent Building and to each other are hereinafter referred to as the 
"Building Group". 

(C) Any Building that is not part of the Building Group shall be located at 
least sixty (60) feet distant from the Building Group. 

(D) The Adjacent Building or the Building Group, as the case may be, shall 
comply with the building code requirements applicable to an "unlimited 
area building", including without limitation the installation of an approved 
sprinkler system for fire protection. 

In addition to the requirements set forth above, the Parties agree that no Building shall 
initially be placed or constructed on their respective Parcels in a manner which will, based on 
then existing Governmental Requirements, either preclude the construction on the Unlimited 
Building Areas of an "unlimited area building", or cause an existing "unlimited area building" 
thereon to no longer be in conformance with applicable building code requirements, it being 
understood and agreed, however, that subsequent changes in Governmental Requirements shall 
not obligate a Party to modify or alter its existing Building. 

If required by any Governmental Authorities, each Party agrees to join in a recordable 
declaration that confirms the existence of a sixty (60) foot clear area around the Unlimited 
Building Area. 

3.3.5 No Building shall exceed one (I) story (excluding Outparcels 16-19), nor 
the following hcight restrictions: 

(A) On the Target Tract - 50 feet (architectural elements lip to 59 feet) 

(B) On the Kohl's Tract - 50 fcet (architectural elements up to 59 feet) 

(C) On the Developer Tract (excluding the OUlparce\s) - 30 feet (but 
architectural elements of up to an additional 5 feet in height will be 
permitted on up to thirty percent (30%) of the frontage of a Building on 
the Developer Tract) for the in-line stores west of the Kohl's Building; 32 
feet (including architectural elements) for the in-line stores to the east of 
the Kohl's Building; excepting Dick's Sporting Goods which may be 42 
feet in height with architectural elements of up to an additional 8 feet in 
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height will be permitted on up to thirty percent (30%) of the frontage of a 
Dick's Sporting Goods Building, provided further that Dick's Sporting 
Goods will not be located within Retail I or Retail 2 as depicted on the 
Site Plan; and further excepting the signature architectural towers of the 
Shopping Center related 10 the design of the Shopping Center and not any 
particular Occupant of the Shopping Center adjacent to the Common 
Drive which may be 52 feet in height). 

(D) On the Home Depot Tract - 50 feel (architectural elements up to 59 fcct) 

(E) Oulparcels 2-5. 8-15 and Retail 6 - 25 feel (but architectural elements of 
up to an additional 3 feet in height will be permil1ed on up to twenty 
percent (20%) oCthe frontage ofa Building on the Outparccl); 

(F) Outparcels 6 and 7 - 26 teet (but architectural elements of up to an 
additiona14 feet in height will be permitted on up to twenty percent {20%) 
of the frontage of a Building on the Outparcel); 

(G) Outparce1s 16, 17, 18 and 19 - No height limitations; 

(H) Specialty Parcel - 28 feet (but architectural clements of up to an additional 
4 feet in height will be permitted on up to twenty percent (20%) of the 
frontage of a Building on the Specialty Parcel); provided, however, a 
Building occupied by Best Buy on the Specialty Parcel may have 
architectural elements of up to an additional 11 fcet in height on up to 
thirty percent (30%) of the trontage of a Best Buy Building on the 
Specialty Parcel; and fllrther provided that the front of the Best Buy 
Building faces east). 

The height of any Building shall be measured perpendicular from the finished floor 
elevation to the top of the roof structure, including any screening, parapet, penthouse, 
mechanical equipment or similar appurtenance located on the roof of such Building. Any Party 
shall have the right to install, maintain, repair, replace and remove Communications Equipment 
(defined below) on the top of the Building on its Parcel which may extend above the height 
limits established above; provided, however, such Communication Equipment shall be set back 
from the front of the Building or screened in order to reduce visibility thereof by customers. As 
used herein, the phrase "Communications Equipment" means such things as satellite and 
microwave dishes, antennas and laser heads, together with associated equipment and cable. 

3.3.6 No Building on Outparcel 6 through Outparcc) 15 shall exceed the buildable 
limits of such Outparccl's frontage on the following right-of-ways ("Buildable Frontage Limit"); 

Qutparcel Buildable Frontage Limit 

QUlparcel6 50C!-'. of the frontage of Qutparcel6 on Route 34. 
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Outparcel7 

Outparcel 8-15 

3.4 Liens 

60% of the frontage of Ou\parccl 7 on Route 34 and Cannonball 
Trail; the Building on such Outparcel will either be (i) square or 
(ii) greater in length in a generally north to south orientation than 
east to west. 
55% of the frontage of each of Outparcels 8-\5 on Cannonball 
Trail. 

3.4.1 In the event any mechanic's lien is recorded against the Parcel of one 
Party as a result of services performed or materials furnished for the use of another Party, the Party 
permitting or causing stich lien agrees to defend, protect, indemnify and hold harmless each other 
Party and its Parcel from and against all claims and demands, including any action or proceeding 
brought thereon, and all costs, losses, expenses and liabilities of any kind relating thereto, including 
reasonable attorneys' fees and cost of suit, arising out of or resulting from such lien. The Party 
permitting or causing such lien to be recorded shall have the right to contest the validity thereof in 
any manner such Party chooses so long as such contest is pursued with reasonable diligencc. In the 
event stich contest is determined adversely (allowing for appeal to the highest appellate court), such 
Party shall promptly, but within fifteen (\5) days after the entry of a final, non-appealable judgment, 
pay in full the required amount, together with any interest, penalty, cost, or other charge necessary to 
release such lien of record. 

3.4.2 Upon the request of the Party whose Parcel is subject to such lien, the 
Party permitting or causing such lien to be recorded agrees to promptly cause such lien to be 
released and discharged of record with respect to such Parcel by posting a bond or other security as 
shall be required by law to obtain such release and discharge. In the event the laws of the Stale 
within which the Shopping Center is located do not provide for a method to release real estate from a 
lien claim, then the Party permitting or causing such lien shall deposit with the Party whose Parcel is 
subject to such lien security (cash or other reasonably acceptable substitution) equal to 150% of the 
amount of the lien or such Party shall cause such lien to be affirmatively "insured over" pursuant to 
an endorsement to the title insurance policy of the Party whose Parcel is subjecllo such lien which 
endorsement must be issued by the title insurance company which previously issued such Party's 
title insurance policy. The security shall be held until the contest provisions set forth in 3.4.1 are 
completed and the lien released; provided, however, that if either the lien is not contested and then 
released pursuant to 3.4.1 above, or the Party permitting or causing such lien elects to satisfy the 
claim, then the security shall be used to pay the lien claim and obtain the release of record. 

ARTICLE IV ~ MAINTENANCE AND REPAIR 

4. I Utility Lines 

Utility Lines shall be maintained as provided in Section 2.2. 

4.2 Common Area 

4.2.1 Subject to the joint operation and maintenance responsibilities which may 
be assumed by Operator as set forth in Section 4.3, and independent obligations, if any, relating to 
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Utility Lines andlor signs, each Party shall operate, maintain, and to the extent necessary due to 
ordinary wear and tear, repair and replace the Common Area on its Parcel in a sightly, safe condition 
and good state of repair at such Party's sole cost and expense. The unimproved Common Area shall 
be mowed and kept litter-free. The minimum standard of operation and maintenance for the 
improved Common Area shall be comparable to the standard of operation and maintenance followed 
in other first class retail developments of comparable size in the Chicago, Illinois metropolitan area; 
notwithstanding the foregoing, however, the Common Area shall be operated, repaired and 
maintained in compliance with all applicable Governmental Requirements, and the provisions orlhis 
OEA. All Common Area improvements shall be repaired or replaced with materials at least equal to 
the quality of the materials being repaired or replaced so as to maintain the architectural and 
aesthetic harmony of the Shopping Center as a whole. Such operation and maintenance obligation 
shall include but not be limited to the foJ/owing: 

(A) Drive and Parking Areas. Maintaining, repairing and replacing all paved 
surfaces and curbs in a smooth and evenly covered condition, including, 
without limitation, (i) replacement of base, skin patch, resurfacing and, 
when necessary to restripe the parking area, resealing; (ii) restriping 
parking lots and drive Janes at least every 24 months, but in any event as 
necessary to clearly identify parking space designations, traffic direction 
designations, nrc lanes, loading zones, no parking areas and pedestrian 
cross-walks and (iii) removal of ice and/or snow (no accumulation of more 
than two (2) inches on the surface allowed). 

(B) Debris and Refuse. Periodically removing papers, debris, filth, and refuse, 
including vacuuming and broom-sweeping of paved areas at least 5 days 
per week, but in any event to the extent necessary to keep the Common 
Area in a first-class, clean and orderly condition. All sweeping shall be at 
appropriate intervals during such times as shull not interfere with the 
conduct of business or use of the Common Area by Permittees. 

(C) Directional Signs and Markers. Maintaining, cleaning and replacing any 
appropriate directional, stop or handicapped parking signs or markers. 

(D) Lighting. Maintaining, cleaning and replacing Common Area lighting 
facilities, including light standards, wires, conduits, lamps, ballasts and 
lenses, time clocks and circuit breakers, illuminating the Common Area 
pursuant to Section 5.2.1; provided however, exterior Building lighting 
fixtures, including any lighting fixtures associated with a canopy or other 
architectural feature fonning a part of such Building, shall be considered a 
part of slich Building, and the maintenance and replacement of such 
fixtures, and the cost of illumination, shall be the obligation of the Party 
upon whose Parcel such fixtures are located. 

(E) Landscaping. Maintaining and replacing all landscape plantings, trees and 
shrubs in an attractive, live and thriving condition, trimmed and weed· 
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free; maintaining and replacing landscape planters, including those 
adjacent to exterior walls of Buildings; providing water for landscape 
irrigation through a properly maintained system, including performing any 
seasonal (start up and/or winterization) maintenance thereto, and any 
modifications to such system to satisfy governmental water allocation or 
emergency requirements. 

(F) Obstructions. Keeping the Common Area free from any obstructions, 
including those caused by the sale or display of merchandise, unless such 
obstruction is permitted under the provisions of this OEA. 

(0) Sidewalks. Maintaining, cleaning and replacing sidewalks, including 
those adjacent to Buildings. Sidewalks shall be: steam-cleaned at least 
monthly and pressure washed periodically in the interim; swept at 
appropriate intervals during such time as shall not interfere with the 
conduct of business or use of the sidewalks; and cleared of ice, and when 
there is an accumulation of2 inches or more on surface, snow. 

(H) Security Measures. Providing security measures, including personnel, for 
the Common Area, if reasonably required. 

(1) Traffic. Supervising traffic at public entrances and exits to the Parcel as 
conditions reasonably require in order to maintain an orderly and proper 
traffic flow. 

(J) Detention Parcel. Taxes for the detention area shall be included as a 
Common Area Maintenance Cost, excluding any improvements therein. 

In addition, in the event that Target, Kohl's or Home Depot are maintaining their own 
Parcels, then notwithstanding the provisions of Paragraphs (A), (B) and (0) above, such Parties 
shall not be obligated to satisfy any of the specific requirements as to the timing of such 
maintenance so long as each such Party performs such obligations in a manner sufficient to keep 
such area in a first class condition and as well maintained as the balance of the Shopping Center. 

Notwithstanding anything in Section 4.3 to the contrary, each Party shall have the 
obligation to operate, maintain, and repair, at its sole cost and expense, in a clean, sightly and 
sate condition, the following items (if any) located on its Parcel: any exterior 
shipping/receiving/loading dock area; any truck ramp or truck parking area; any recycling center 
or similarly designated area for the collection of items intended ror recycling; any refuse, 
compactor or dumpster area. 

4.2.2 Subject to the provisions of Section 2.2.4 regarding Common Utility 
Lines, Section 2.4 regarding the Pylon Signs and Section 2.1.2 and Section 2.1.3 regarding the 
Common Drive and Service Drive, if any portion of the Common Area is damaged or destroyed by 
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any cause whatsoever other than ordinary wear and tear, whether insured or uninsured, during the 
term of this OEA, the Party upon whose Parcel such Common Area is located shall repair or restore 
such Common Area at its sole cost and expense with all due diligence; provided, however, that no 
Party shall be required to expend more than $250,000 in Constant Dollars in excess of insurance 
proceeds which may be available (or which \-'.'ould have been available except for such Party's 
election of deductibles or self~insurance. which amount such Party shall be responsible to contribute) 
for such repair or restoration. Notwithstanding the limitation set forth in the preceding sentence. a 
Party may require the Party upon whose Parcel sllch Common Area is located to do such restoration 
work if the requiring Party has agreed in writing to pay the costs in excess of $250,000.00. Except 
to the extent limited by Section 5.4.3, if such damage or destruction of Common Area on a Parcel is 
caused in whole or in part by another Party or a third Person, the Party obligated to make such repair 
or restoration reserves and retains the right to proceed against such other Party or third Person for 
indemnity, contribution and/or damages. 

4.3 Joint Maintenance. 

4.3.1 Prior to Operator commencing any operation and/or maintenance duties, 
Operator shall obtain, and thereafter maintain during the period of stich operation and/or 
maintenance performance, the insurance required by Section 5.4.4. Commencing on the earlier of 
thirty (30) days prior to the date specified by the Occupant of the Target Tract. the Home Depot 
Tract or the Kohl's Tract that it intends to open for business with the general pUblic, or the date the 
Approving Parties designate in writing, Operator shall operate and maintain the (i) Common Areas, 
(ii) Common Utility Lines, (iii) Common Area security program, if any, agreed upon for the 
Shopping Center by the Approving Parties and (iv) Pylon Signs. The Operator's obligations under 
this Section 4.3 will not include the cost of (l) "capital improvements" to the Common Areas and (2) 
maintaining, repairing, replacing or removing a Pylon Sign during any period that Operator is not 
designated by the Panel Beneficiaries to be responsible for such obligations under Section 2.4.2, 
since such work is the responsibility of the Party owning sllch Parcel. The phrase "maintain and 
operate" in conjunction with Operator's responsibilities under this OEA shall also mean "repair" to 
the extent such "repair" is not excluded as a Common Area Maintenance Cost pursuant to Clauses 
(A) through (R) below. Notwithstanding the foregoing, the operation and maintenance of each 
Outparcel shall be the sole responsibility of the Party owning such Outparcel and shall be conducted 
at such Party's sole cost and expense. At least 30 days prior to any major work in the parking lots or 
drive areas (I.e., work costing in excess of $50,000 in Constant Dollars), Operator shall advise the 
Approving Parties of the scope thereof, and the proposed commencement and completion dates; 
except in an emergency, such major work shall not be performed during the period between October 
15th and the following January 15th

, and if on the Home Depot Tract, between May lSI and July 7th• 

Operator shall expend only sllch funds as are reasonably necessary for the operation and 
maintenance of the Common Area ("Common Area Maintenance Costs") and for the performance of 
other obligations imposed on Operator pursuant to this OEA, and shall promptly pay all such costs 
when incurred. Within thirty (30) days following the commencement of such maintenance and 
operation, Operator shall provide the Approving Parties an estimated budget for the balance of the 
current calendar year containing the information required by Section 4.3.2, and each Party agrees to 
pay its share of Common Area Maintenance Costs actually incurred during the balance of such year, 
plus the Administration Fee (defined below), in accordance with Section 4.3.3. Operator may hire 
companies affiliated with it to perform the maintenance and operation of the Common Area, but only 
if the rutes charged by such affiliates are competitive with those of other companies furnishing 
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similar services in the metropolitan area in which the Shopping Center is located, it being agreed that 
this provision shall be construed strictly against Operator. Each Party hereby grants to Operator, its 
agents, contractors and employees, a license to enler upon its Parcel to discharge Operator's duties to 
operate, maintain and repair the Common Area. Notwithstanding anything to the contrary, Common 
Area Maintenance Costs shall not include: 

(A) Any late charges or fees; any cost, fee, fine, penalty or similar charge 
arising out of or resulting from any violation by Operator or anyone else 
relating to the Shopping Center. 

(B) Any charge for electricity ror Building accent lighting or architectural 
features, or any Building security lighting and any chnrge for electricity 
that is the obligation of a Party to pay under the provisions contained in 
Section 4.2.1 (D). Also, any charge for electricity for Common Area to a 
Party that separately pays the cost of power to illuminate the Common 
Area on its Parcel. 

(C) Any charge for water to a Party that separately pays the cost of water for 
irrigating the landscaping upon its Parcel. 

(0) Any costs for promotional, marketing, seasonal or holiday events of any 
type including, without limitation, costs of promotional equipment, 
banners, decorations and/or lighting, or the cost of set up, take down or 
storing any of the foregoing. 

(E) Any costs to clean up or repair the Common Area resulting from any 
promotional, marketing, seasonal or holiday activities, or from 
construction, maintenance or replacement ofa Party's Buildings. 

(F) Any costs associated with trash and/or garbage removal from a Party's 
Building, such removal obligation being the responsibility of the Party 
owning the Building. 

(0) Any costs resulting from or arising out of the repair or replacement of 
items covered by \varranties or guaranties including, but not limited to, 
site improvements, signs, trees, plants or other landscaping. 

(I-I) Other than for a resurfacing, resealing and restriping of drive and parking 
areas which arc considered maintenance items, any cost for replacement of 
base lor drive and parking areas, such replacement being a "capital 
improvement" which is the responsibility of the Party owning the Parcel 
pursuant to the provisions or Section 4.2.1 and 4.2.2. 
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(I) Any costs relating to the items referenced in the last paragraph of Section 
4.2.1, which items shall remain the responsibility of the Party owning the 
affected Parcel. 

(J) Any matters covered by Section 4.4, which items shall remain the 
responsibility of the Party owning the affected Parcel. 

(K) Real property taxes and assessments on the Common Area, except for the 
Detention Parcel, as long as the Detention Parcel is a separate tax parcel. 

(L) Insurance costs and/or premiums regardless of whether any such insurance 
is required by this OEA. 

(M) Operator's profit, administrative and overhead costs including, but not 
limited to: office space, equipment and utilities; legal fees and/or costs; 
accounting and administrative service; Operator's personnel who arc not 
permanently located at the Shopping Center; premiums relating to bonding 
over mechanic's liens; and costs relating to hiring, training, screening, 
drug testing and/or background checks of personnel. 

(N) Any fee or charge relating to the management andlor supervision of the 
operation of the Common Area, or any part thereof, paid to a third party, 
commercial management company or similar provider. 

(0) Entertainment, transportation, meals and lodging of anyone. 

(P) Any fee, assessment or charge for fire hydrants to a Party that separately 
pays such kind of imposition for fire hydrants located on its Parcel. 

(Q) Any costs, fees expenses and/or adjustments related to any Common 
Maintenance Costs submitted more than two (2) years after the date 
incurred by Operator. 

(R) The cost of any "capital improvements" since such work is not the 
responsibility of Operator but the responsibility of the owner of such 
Parcel pursuant to Section 4.2.1 and Section 4.2.2. 

In lieu of Operator's profit, administrative charges, all indirect andlor other direct costs, 
and overhead expenses, Operator shall be permitted to charge an amount ("Administration Fee") 
computed by multiplying Common Area Maintenance Costs (exclusive of utility charges, and the 
portion of single purpose expenditures that exceed $25,000), by five percent (5%). If any of 
Operator's personnel at the Shopping Center perform services, functions or tasks in addition to 
Common Area duties, then the cost of such personnel shall be equitably allocated according to 
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time spent performing such duties. The cost of work performed by Operator's personnel and/or 
affiliates that is includable in Common Area Maintenance Costs shall be charged at such 
individual's normal (no mark-up) hourly basis, including benefits; provided. however, that the 
total rate charged for such individual shall not exceed the rate charged for such work by 
competitive companies furnishing similar work in the metropolitan area in which the Shopping 
Center is located, it being agreed that this provision shall be construed strictly against Operator. 

Operator shall, at least ninety (90) days prior to the beginning of each calendar year 
during the term of this OEA, submit to the Approving Parties an estimated budget ("Budget") for 
Common Area Maintenance Costs and the Administration Fee for operating and maintaining the 
Common Area for the ensuing calendar year. In the event an Approving Party believes the charge 
for a particular function is excessive, such Approving Party shall notify Operator of such belief, and 
thereupon Operator shall obtain no fewer than two (2) competitive bids for such function from 
reputable service providers reasonably acceptable to Operator and Approving Parties. Unless the 
existing provider's cost is lower, the lowest acceptable bidder shall be utilized as soon as the 
contract with the existing provider can be terminated without penalty. The Budget shall be in a form 
and content reasonably acceptable to the Approving Parties and shall identify separate cost estimates 
for at least the categories specified under Section 4.2. I, plus: 

(1) The Administration Fee. 

(2) Rental fees or purchase price of equipment and supplies used in maintaining, 
operating or repairing the Common Area. 

(3) Credit for any depreciation or trade-in allowance applicable to items 
purchased lor Common Area purposes. 

(4) Maintenance of the Pylon Signs pursuant to 5.3. J. 

(5) Maintenance, repair, replacement or removal of any Common Utility Line. 

I f any work is to be accomplished in phases over a period of calendar years during the 
term of this OEA, such as an overlay of the drive and/or parking areas, then the Budget shall 
separately identitY the cost attributable to the applicable calendar year (including the portion of 
the Common Area affected) and shall note the anticipated cost and timing (indicating the portion 
of the Common Area affected) of such phased work during succeeding calendar years. The cost 
of approved "phased" work shall be paid by the Parties approving the same, or their successors 
or assigns, as the case mil)' be, notwithstanding that when such work is performed a Party may 
not then be participating in the joint maintenance of the Common Area. 

If an Approving Party disapproves the proposed Budget, it shall consult with the other 
Approving Parties, and Operator to establish a final approved Budget. If a Budget for any 
calendar year is not approved (including the failure of Operator to submit a Budget) by 
December 1st of the preceding calendar year, Operator shall have the right, by written notice 
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given prior to December 10th of such preceding calendar year, to tenninate its operation and 
maintenance obligation with respect to the Common Area located on the Parcel of the 
disapproving Approving Party as of the fol/owing March 31 Sl, I f such notice is given, 
commencing on the following April 1 st, such Approving Part)1 shall (i) operate and maintain the 
Common Area on ils Parcel, including without limitation, Ihat portion of the Common Drive 
and/or Service Drive located on its Parcel, (ii) pay all costs and expenses incurred in connection 
therewith; and (iii) contribute towards the costs of Common Utility Lines, including any 
detention/retention ponds, regardless of location, the Common Area security program, if any, and 
the Pylon Signs, which continue to be perfonned by Operator,. Operator shall continue to 
maintain and operate the balance of the Common Area within the Shopping Center. During the 
period from January 1 S\ to March 31 s., such Approving Party shall pay its share of the operation 
and maintenance of the Common Area pursuant 10 Section 4.3.3. If such notice is not timely 
given, then Operator shall continue to maintain and operate all of Ihe Common Area located on 
the Parcel of the Approving Party for the next calendar year, and the items of disagreement shall 
be resolved as part of the Reconciliation process. Approval of the Budget, or any of the line 
items comprising a part thereof, shall not be considered a waiver of a Party's right to audit and/or 
contest, challenge or dispute the Reconciliation (defined in Section 4.3.2 below). 

Operator shall use its diligent, good faith efforts to operate and maintain the Common 
Area in accordance with the Budget. Notwithstanding the foregoing, Operator shall have the 
right to make emergency repairs to the Common Area to prevent injury or damage to Persons or 
property, it being understood that Operator shall nevertheless advise each Party of such 
emergency condition as soon as reasonably possible, including the corrective measures taken and 
the cost thereof: If the cost of the emergency action exceeds $10,000.00 in Constant Dollars, 
then Operator shall submit a supplemental billing to each Party, together with evidence 
supporting such cost, and each Party shall pay its share thereof within thirty (30) days after 
receipt ofsllch billing. lrthe cost limitation set forth above is not exceeded then such costs shall 
be included as part of Common Area Maintenance Costs for that year. 

4.3.2 Common Area Maintenance Costs and the Administration Fee shall be 
allocated as follows: 

(A) To the Developer Tract - 69.02% (C) To the Kohl's Tract - 6.37% 

(B) To the Target Tract - 15.31% (D) To the Home Depot Tract - 9.30% 

Prior to initial opening for business of a Building on the Home Depot Tract, Target Tract 
und Kohl's Tract, the Common Area Maintenance Costs and the Administration Fee otherwise 
allocable to the Home Depot Tract, Target Tract and Kohl's Tract shall be allocated to the 
Developer Tract. The Common Area Maintenance Costs and the Administrative Fee allocable to 
Kohl's, Home Depot, and Target shall commence for each of I-lome Depot, Target or Kohl's 
when each opens for business 011 its respective Tract. 

In the event an existing Parcel is divided, the Party causing such division shall, at its 
expense, prorate the allocution of Common Area Maintenance Costs and the Administration Fce 
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attributable to the original Parcel between the newly created Parcels, file a recorded declaration 
confirming such allocation and deliver a copy of such declaration to Operator and each other 
Party. Each Party shall pay to Operator in equal monthly payments, in advance, the share of 
Common Area Maintenance Costs and the Administration Fee attributable to such Party's Parcel 
based either upon the amount set forth in the approved Budget or, if a Budget is not approved, 
then the lesser of the amount set forth in the unapproved Budget or the monthly payment 
established for such Party for the prior year. Notwithstanding the provision for determining the 
amount of payment set forth in the immediately preceding sentence, in the event a Budget is not 
approved because Operator elected not to submit a Budget for consideration at least sixty (60) 
days prior to the beginning of the calendar year, then each Approving Party not receiving a 
Budget shall have the right to use its reasonable judgment to determine the amount of the Budget 
for the next calendar year, and each Party represented by such Approving Party shall pay to 
Operator monthly, in advance on the first day of the month, payments attributable to such Party's 
Parcel, based on the amount of the Budget established by that Approving Party. Within one 
hundred twenty (120) days after the end of each calendar year, Operator shall provide each Party 
with a statement certified by an authorized Person, together with supporting invoices and other 
materials setting forth the actual Common Area Maintenance Costs paid by Operator for the 
operation and maintenance of the Common Area (such statement and supporting data are 
collectively called the "Reconciliation"), the Administration Fee, and the share of the aggregate 
thereof that is attributable to each Party's Parcel. The Reconciliation shall separately identifY 
cost categories specified in Sections 4.2.1 and 4.3.2 and shall be in a form reasonably acceptable 
to the Approving Parties. If the amount paid with respect to a Parcel for such calendar year shall 
have exceeded the share allocable to such Parcel, Operator shall refund by check the excess to 
the Party owning such Parcel at the time the Reconciliation is delivered, or if the amount paid 
with respect to a Parcel for such calendar year shall be less than the share allocable to such 
Parcel, the Party owning such Parcel at the time such Reconciliation is delivered shall pay the 
balance of such Party's share to Operator within sixty (60) days after receipt of such 
Reconciliation, less any amounts disputed in writing, it being understood and agreed that the 60-
day period only establishes the period for payment and is not to be construed as an acceptance of 
the Reconciliation. If Operator does not timely submit the Reconciliation, then such Party's 
payment period shall be extended an additional 60 days for a total of 120 days after receipt of the 
Reconciliation. If Operator does not refund amounts shown by the Reconciliation to be owed a 
Party, then such Party may offset the refund owed, plus Interest, against payments for Common 
Area Maintenance Costs and Administration Fee due for any future period. Notwithstanding 
anything contained herein to the contrary, if during a calendar year Operator resigns or is 
replaced, the replacement Operator shall be responsible for the Reconciliation adjustments, 
including any reimbursement due to a Party for such calendar year; in addition for a period of 
sixty (60) days atter a substitution of Operator is made, any payment made by a Party to the prior 
Operator shall be deemed properly paid, and the old and new Operators shall resolve any 
necessary adjustments and/or prorations regarding such payments between themselves. 

Within three (3) years atter the date of receipt of a Reconciliation, each Party shall have 
the right to audit Operator's books and records pertaining to the operation and maintenance of the 
Common Area for the calendar year covered by such Reconciliation. A Party shall notifY 
Operator of such Party's intent to audit at least fifteen (15~ days prior to the designated audit date 
(but an audit will not be conducted from December \51 to January 15Ih

). If such audit shall 
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disclose any error in the determination of Common Area Maintenance Costs, the Administration 
Fce or any allocation thereof to a particular Parcel, the auditing Party shall provide Operator with 
a copy of the audit, and an appropriate adjustment shall be made forthwith. Notwithstanding 
anything to the contrary, the approval of a prior Reconciliation or any I inc item comprising a part 
thereof, shall not be a waiver ofa Party's right to challenge subsequent Reconciliations regarding 
such line item. The cost of any audit shall be assumed by the auditing Party unless such Party 
shall be entitled to a refund in excess of three percent (3%) of the amount calculated by Operator 
as such Party's share for the applicable calendar year, in which case Operator shall pay the cost 
of such audit. If Operator does not respond to the results of such audit within ninety (90) days 
after receipt of the audit, then the auditing Party shall have the right to offset the refund claimed, 
plus Interest, from the date Operator receives the audit, plus costs of the audit if appropriate, 
against subsequent payments due Operator; provided, however, Operator shall retain the right to 
dispute the results or such audit for a period of six (6) months following receipt of sllch audit, 
and Operator's election not to contest the results of such audit during the 6·month period shall be 
deemed acceptance of such audit. 

4.3.3 Operator agrees to defend, indemnify and hold each Party harmless from 
and against any mechanic's, materialmen's and/or laborer's liens, and all costs, expenses and 
liabilities in connection therewith, including reasonable attorney's fees and court costs, arising out of 
the maintenance and operation by Operator of the Common Area and the performance of other 
functions expressly required of Operator by this OEA, and if any Parcel shall become subject to any 
such lien, Operator shall promptly cause such lien to be released and discharged of record, either by 
paying the indebtedness which gave rise to such lien or by posting sllch bond or other security as 
shall be required by law 10 obtain sllch release and discharge, or Operator shall cause such lien to be 
amrmatively "insured over" pursuant to an endorsement to the title insurance policy of the Party 
whose Parcel is subject to such lien issued which must be issued by the title insurance company 
which previously issued sllch Party's title insurance policy 

4.3.4 Target, Home Depot and Kohl's shall have the right, upon giving not less than 
sixty (60) days written notice to Operator, to take-over and assume the operation and maintenance of 
the Common Area upon the exercising Party's Parcel (the Party exercising such right with respect to 
its Parcel is referred to at times as the "Take-Over Party"). Following the effective date of such 
take-over and assumption, the Take-Over Party shall operate and maintain the Common Area on its 
Parcel, and shall pay all costs and expenses incurred in connection therewith; provided, however, 
Operator shall continue to operate and maintain (i) Common Utility Lines, including any 
detentionlretention ponds, regardless of location. but only if the Take·Over Party elects to participate 
therein by written notice to Operator, (ii) the Common Area security program, if any, but only if 
such Take-Over Party elects to participate therein by written notice to Operator, (iii) the Common 
Drives, and (iv) any sign structure(s) upon which such Take-Over Party has a panel attached 
(collectively, the "Continuing Functions"). Upon the effective date of such take-over and 
assumption, the Take-Over Party shall be released from the obligation to contribute towards 
Common Area Maintenance Costs ror the balance or the Common Area, except with respect to the 
Continuing Functions for which continued participation is mandatory or elected, and the 
Administration Fee payable by the Take-Over Party shall be based only on the cost of the 
Continuing Functions. The Take-Over Party's share orthe cost of the Continuing Functions shall be 
paid in accordance with the allocation set forth in Section 4.3.2 so long as Operator is responsible for 
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such functions; provided however, that all amounts shall be payable by the Take-Over Party at end 
of each calendar year. Operator shall continue to operate and maintain the balance of the Common 
Area in accordance with the standards set forth herein. 

The Take-Over Party shall have the right to cause Operator to resume the operation and 
maintenance of the Common Area on the Parcel owned by the Take-Over Party upon the 
satisfaction of the following conditions: 

(A) The Take-Over Party shall give Operator at least sixty (60) days prior 
notice of the Take-Over Party's intention to have Operator resume the 
operation and maintenance of the Common Area on its Parcel; provided, 
however, such date for resumption shall always be the tirst day of a 
calendar quarter; and 

(8) Prior to the date established for Operator \0 resume the maintenance and 
operation thereof, the Take-Over Party shall, at its sole cost and expense, 
cause the Common Area on its Parcel to be at least equal to the same 
condition of maintenance then existing on the other portions of the 
Common Area then being maintained by Operator. 

Provided the above conditions are satisfied, concurrently with the designated date, 
Operator shall resume full operation and maintenance of the Common Area located on the Parcel 
owned by the Take-Over Party and the Take-Over Party shall be responsible for its share of 
Common Area Maintenance Costs as set forth in Section 4.3.3 so long as Operator is responsible 
for such functions. 

4.3.5 In the event (i) a Take-Over Party elects to take over operation and 
maintenance of the Take-Over Party's Tract pursuant to Section 4.3.4, (ii) a Party separately pays an 
amount that would otherwise be part of Common Area Maintenance Costs, such as referenced in 
Section 4.3.1 (B) and (C), or (iii) a Party disapproves of the Budget and Operator elects not to operate 
and maintain such disapproving Party's Parcel as set forth in Section 4.3.), then allocation of 
Common Area Maintenance Costs to the remaining Parties in each such circumstance shall be based 
on a fraction, the numerator of which is each Party's designated share, and the denominator is the 
total designated shares of the remaining Parties. 

4.3.6 As a contribution towards (i) the maintenance of the driveways within the 
Shopping Cenler which are adjacent to the Outparceis, (ii) taxes applicable to such driveways and 
(iii) the storm water drainage system within the Shopping Center, each of the Outparcels shall 
perpetually contribute the fixed sum of One Thousand Five Hundred and No/ I 00 Dollars 
($) .500.00) per year [subject to adjustment as hereinafter provided], in advance, commencing on the 
date that a Party commences construction of vertical improvements upon such Outparcel ("Annual 
Outparcel Contribution"). The Annual OUlparcel Contribution shall be increased, commencing on 
the fifth (5th) anniversary of this OEA and each fifth (5th) anniversary thereafter, to an amount equal 
to 125% of the Annual Outparcel Contribution for the prior year. If Operator is maintaining the 
Shopping Center then, the Annual Outparce) Contributions shall be paid to Operator and applied 
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towards the reduction of Common Area Maintenance Costs prior to allocation of Common Area 
Maintenance Costs and Administration Fee pursuant to Section 4.3.3 above; provided however, that 
if a Take-Over Party is maintaining the Common Area on the Take-Over Party's Tract as applicable, 
the Annual Outparcel Contributions shall be distributed to Parties incurring the costs in clause 0) to 
(iii) above. 

4.4 Building and Outside Sales Area 

4.4.1 After completion of construction of each such improvement on its Parcel, 
each Party covenants and agrees to maintain and keep the Buildings, the areas referred to in the last 
paragraph of Section 4.2.1, and any Outside Sales Area in first-class condition and state of repair, in 
compliance with all Governmental Requirements, and in compliance with the provisions of this 
OEA, including either the Theme or the exterior architectural concept approved for such Building by 
the Approving Parties. Each Party further agrees to store all trash and garbage from its Buildings in 
adequate containers, to locate such containers so that they are not readily visible from the parking 
area, and to arrange lor regular removal of such trash or garbage. Exterior Building lighting fixtures, 
including any light fixtures associated with a canopy or other architectural feature forming a part of 
such Building, shall be maintained, replaced and repaired as part of Building maintenance. 

4.4.2 In the event any of the Buildings in the Shopping Center are damaged by 
fire or other casualty (whether insured or not), the Party upon whose Parcel such Building is located 
shall, subject to Governmental Requirements and/or insurance adjustment delays, immediately 
remove the debris resulting from such casualty and provide a sightly barrier, and within a reasonable 
time thereafter shall either (1) repair or restore the Building so damaged to a complete unit, such 
repair or restoration to be performed in accordance with all provisions of this OEA, or (ii) crect 
another Building in such location, such constnrction to be performed in accordance with all 
provisions of this OEA, or (iii) demolish the damaged portion and/or the balance of such Building 
and restore the cleared area to either a hard surface condition or a landscaped condition in which 
event the area shall be Common Area until a replacement Building is erected. Such Party shall have 
the option to choose which of the foregoing alternatives to perform, but such Party shall be obligated 
to perform one (I) of such alternatives. Such Party shall give notice 10 each other Party within 
ninety (90) days from Ihe date of such casualty of which alternative such Party elects. 

ARTICLE V - OPERATION OF THE SHOPPING CENTER 

5.1 Uses 

5.1.1 The Shopping Center shall be used only for retail sales, offices, 
Restaurants, or other permitted commercial purposes. "Business Office" shall mean an oflice which 
does not provide services directly to consumers; "Retail Office" shall mean an office which provides 
services directly to consumers, including but not limited to financial institutions, real estate, stock 
brokerage and title companies, travel and insurance agencies, and medical, dental and legal clinics; 
provided, however, that office space lIsed by an Occupant for administrative purposes, and which is 
not open to the general public, shall not be considered Retail Office or Business Office for the 
purpose of this limitation. Except as may otherwise be set forth in this Section 5.1.1, no more than 
10% of the total Floor Area on the Developer Tract may be used for Retail Office and/or Business 
Office purposes. If more than fifty percent (50%) of the Floor Area of each of the Home Depot 
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Tract, the Kohl's Tract and the Target Tract arc being used for Oflice purposes, then any and all 
portions of the Developer Tract may be used for Office purposes. 

5.1.2 Except as may otherwise be set forth in this Agreement, no use shall be 
permitted in the Shopping Center which is inconsistent with the operation of a firstclass retail 
shopping center; provided that the foregoing shall not restrict the operation on the Home Depot Tract 
of a typical I-lome Depot home improvement store; the operation on the Kohl's Tract of a typical 
Kohl's retail store; and the operation on the Target Tract of a typical Target store as the same are 
operated as of the date of this OEA. 

5.1.3 Without limiting the generality of Section 5.1.2 above, the following uses 
(to the extent set forth below) shall nOl be permitted: 

(A) Any use which emits an obnoxious odor, noise or sound which can be 
heard or smelled outside of any Building in the Shopping Center. 

(B) An operation primarily used as a storage warehouse operation and any 
assembling, manufacturing, distilling, refining, smelting, agricultural or 
mining operation. 

(C) Any "second hand" store, consignment shop, "surplus" store, head shop, 
or pawn shop, except that the following retail concepts will be permitted 
in the Shopping Center: "Tuesday Morning", "Play It Again Sports", 
"Half Price Books", "2nd Wind" and "Gamestop" as such retailers aTe 
currently operated as long as (i) the permitted retail concept is operated in 
the same manner as typically operated in other first-class shopping centers 
as of the date of this OEA and (ii) such permitted retail concepts, in the 
aggregate, do not exceed 10,000 square feet of Floor Area of the Shopping 
Center. 

(D) Any mobile home park, trailer court, labor camp, junkyard, or stockyard; 
provided. however, this prohibition shall not be applicable to the 
temporary lise of construction trailers during periods of construction, 
reconstruction or maintenance and shall not be applicable to the temporary 
usc of trailers for the purposes of interviewing prospective employees of 
occupants of the Home Depot Tract, Kohl's Tract and Target Tract prior 
to opening of any building on the Home Depot Tract, Kohl's Tract and 
Target Tract; provided, however, any Occupant of Developer Tract 
occupying 15,000 square feet or more shall be allowed to use a trailer for 
the purposes of interviewing prospective employees prior to opening for 
business as long as such temporary trailer is (i) is not located within 500 
feet of the Kohl's Building, Home Depot Building or Target Building (ii) 
is nol in use for longer than 90 days and (iii) no longer in use after July 31, 
2008. 
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(E) Any dumping, disposing, incineration or reduction of garbage; provided, 
however, this prohibition shall not be applicable to garbage compactors 
located near the rear of any Building. 

(F) Any fire sale, bankruptcy sale (unless pursuant to a court order) or auction 
house operation. 

(0) Any central laundry, dry cleaning plant or laundromat; provided, however, 
this prohibition shall not be applicable to nominal supportive facilities for 
on-site service oriented to pickup and delivery by the ultimate consumer 
as the same may be found in retail shopping centers in the metropolitan 
area where the Shopping Center is located. 

(H) Except for Outparcels 16-18, any automobile, truck, trailer, boat or 
recreational vehicle sales, leasing, display, storage or body shop repair 
operation; provided however, Home Depot shall be permitted to designate 
up to eight (8) parking spaces on the Home Depot Tract for use as its 
"Load-N-Go" vans or pick-up trucks (or similar two axle trucks such as a 
cab chassis truck with a rear attached aluminum nat bed) so long as such 
activity does not (i) involve the usc of more than eight (8) such vehicles 
and/or (ii) restrict in any way the access to the Shopping Center from 
Cannonball Trail. 

(I) Any bowling alley or skating rink, except such use will be permitted on 
OUlparcels 16-19. 

(J) Any movie theater or live performance theater. 

(K) Any hotel, motel, short or long term residential use, including but not 
limited to: single family dwellings, townhouses, condominiums, other 
multi-family units, and other forms of living quarters, sleeping apartments 
or lodging rooms, except a reputable first-class national hotel will be 
permitted on Outparcels 16-19 (e.g., Hilton or Marriott). 

(L) Any veterinary hospital or animal raising or boarding facility; provided, 
however, this prohibition shall not be applicable to pet shops. 
Notwithstanding the forgoing exception, any veterinary or boarding 
services provided in connection with the operation of a pet shop shall only 
be incidental to such operation; the boarding of pets as a separate customer 
service shall be prohibited; all kennels, runs and pens shall be located 
inside the Building; and the combined incidental veterinary and boarding 
facilities shall occupy no more than fifteen percent (15%) of the Floor 
Area of the pet shop. 
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(l\1) Any cemetery, mortuary or funeral home. 

(N) Any establishment selling, delivering or exhibiting pornographic or 
"obscene" material. 

(0) Any cst<lblishment selling or exhibiting drug-related paraphernalia 01' 

which exhibits either live or by other means to <lny degree, nude or 
parti<llly clothed dancers or wait staff. 

(P) Any bar, tavern, Restaurant or other establishment whosc reasonabl) 
projected annual gross revenucs from the sale of alcoholic beverages for 
on-premises consumption exceeds thirty-five percent (35%) of the gross 
revenues of such business. 

(0) Any massage parlor or similar establishment: provided, however, this 
prohibition shall not be applicable to establishments alTering therapeutic 
massages incidentally performed by licensed massage therapists in first 
class spas that also offer hair, cosmetic. skin, and nail treatments or in a 
health spa. 

(R) Excluding Outparcels 16-19, no gym, health spa, or studio fitness center, 
exercise facility or workout facility (collectively, "Fitness Facilities") 
exceeding 5,000 square lect of Floor Area, and in no event shall any such 
operation on the Developer Tract be located within three hundred (300) 
feet of the Target Building, Kohl's Building and Home Depot Building. 

(S) Any Ilea markel, amLlsement or video arcade, discothequc. comedy dub, 
pool or billiard hall, car wash or dance hall. 

(T) Any training or cducational facility, including but not limited to: beauty 
schools, barber colleges, reading rooms, places of instruction or other 
operations catering primarily to students or trainees rather than to 
customers; provided, however, this prohibition shall not be applicable to 
on-site employee training by an Occupant incidental to the conduct of its 
business at the Shopping Center except such lIses will be permitted on 
(i) Outparcels 16,17 and 19 and (ii) within lip to an additional 4,000 
square feet of Floor Area elsewhere in the Shopping Center as long as 
such lise is located more than three hundred (300) feet from the Target 
Building, Home Depot Building and Kohrs Building. 

(U) Any gambling lacility or operation, including but not limited to: off-track 
or sports betting purlor; table games such as blackjack or poker; slot 
m.lchincs, video poker/blackjack/keno machines or similar devices; or 
bingo hall. Notwithstanding the foregoing, this prohibition shall not be 
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applicable to governmcnt sponsored gambling activities or charitablc 
gambling activities, so long as such activities are incidental to the business 
operation being conducted by the Occupant. 

(V) Any house of worship. 

(W) Any gun range andlor establishmcnt sclling guns as a primary usc. 

(X) Cellular communication towers; provided that Occupants of the Shopping 
Centcr will have the right to install satellite communications dishes or 
antennae, together with ancillary equipment, either attached to u Building 
or upon a Building. 

I f a lise restriction set forth in this Section 5.1.3 above is not applicable to the owner of a 
Parcel, then no Party owning sLich Parcel (or claiming by through or under sllch Party) shall have 
the right to enforce such lise restriction against any other Purcel (or the Party owning slIch 
restricted Tract); provided however, that such limitation on enforceability will not be applicable 
ir such Party owns any other Parcel within the Shopping Center which is slIbject 10 such usc 
restriction. 

5.104 No Party shall lise, or permit the use 01: Hazardous Materials on, aboul. 
under or in its Parcel, or the balance or lhe Shopping Center, except in the ordinary course of its 
lIsual business operations conducted thereon. and any such usc shall at all times be in compliance 
with all Environmental Laws. Each Party agrees to defend, protcct, indcmnil)' and hold harmless 
each other Party from and against all claims or dClllnnds, including any action or proceeding brought 
thereon, und all costs, losses, expenses and liabilities of any kind rehlling thereto, including btlt not 
limiled 10 costs of investigution, remedial or removal response, and reasonuble attorneys' fees and 
cosl of suit, arising out of or resulting from any Hazardous Materiul used or permitted to be used by 
such Party, whether or not in the ordinury course of business. 

For the purpose of this Section 5.1.3, the term (i) "Hazardous Materials" shall mean and 
refer to the following: petrolcum products and fr"lctions thereof, asbestos, asbestos containing 
matcrials, meu formaldehyde, polychlorinated biphenyls, radioactive materials and all other 
dungerolls, toxic or hazardous pollutants, contaminants, chemicals, materials, substances and 
wastes listed or identilied in, or regulated by, any Environmental Law, and (ii) "Environmental 
Laws" shall mean and refer to the following: all federal, state, county, municipal, local and other 
statutes, luws, ordinances and regulations which relate to or deal with human health or the 
environment, all us may be amended from time 10 time. 

5.1.5 No merchandise, equipmcnt or services, including bUI not limited to 
vending machines, promotional devices and similur items, shall be displayed, offered for sale or 
leuse, or stored within the Common Area; provided, however, the foregoing prohibition shall not be 
applicable to; 
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(A) the storage of shopping carts on the Target Tract, Home Depot Tract, 
Kohl's Tract and Developer Tract, so long as such shopping carts llrc 
owned by an Occupant occupying greater than 20,000 square feet of space 
in the Developer Tract; 

(B) the installation of an "A TM" banking facility within an exterior wall of 
any Building; 

(C) the display and sale of bedding plants and other merchandise (including 
food sales by vendors from movable carts or kiosks) on the sidewalk in 
front of any Building located on the Target Tract, Home Depot Tract, or 
the Kohl's Tract; 

(D) the seasonal display and sale of bedding plants and other merchandise on 
the sidewalk in front of any Building located on the Developer Tract, 
provided that (i) such sales on the Developer Tract do not occur more than 
four times in anyone calendar year (ii) no one occurrence exceeds ten 
days duration and (iii) any Occupant occupying space within 100 feet of 
Kohl's Building will first seek and obtain Kohl's permission for such 
display and sale of merchandise; 

(E) the placement of bicycle racks and landscaping planters on the sidewalk in 
front of any Building; 

(F) the placement of spherical bollards (Target's brand on the Target Tract; 
Home Depot's brand on the I-lome Depot Tract; and Kohl's brand on the 
Kohl's Tract) on the sidewalk in front of any Building on the Target Tract, 
Home Depot Tract and Kohl's Tract and any other typical bolJards used by 
other Occupants in the Shopping Center; 

(G) except as otherwise provided in subsection (C) hereof, temporary' 
Shopping Center promotions, except that no promotional activities will be 
allowed in the Common Area without the prior written approval of the 
Approving Parties; 

(H) any recycling center required by law, the location of which shall be 
subject to the approval of the Approving Parties; 

(I) outdoor seating shown on the Site Plan; 

(J) any designated or permitted Outside Sales Area; or 
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(K) There shall be no exterior signs or banners except for normal and 
cllstomary signs identifying goods and prices in connection with 
(i) sidewalks adjacent to the Buildings on the Target Tract, I-lome Depot 
Tract and Kohl's Tract and (ii) those relating to the Outside Sales Area 
designated or permitted on a Party's Tract. 

The Parties further agree that nothing in this Section 5.104, including, without limitation, 
any restrictions on Common Areas contained herein shall in any manner be deemed to limit, 
restrict or impair I-lome Depot's ability to so use a limited portion of the Common Area for the 
following: (i) the parking of delivery trucks commonly used in Home Depot's "Load N' Go" 
delivery program in accordance with Section 5.1.3(1-1); and (ii) parking of trailers customarily 
sold by Home Depot so long as the I-lome Depot Tract maintains compliance with all applicable 
parking requirements without reliance on any spots lIsed tor such parking oftrailcrs. 

5.1.6 The following use and occupancy restrictions shall be applicable to the 
Developer Tract: 

(A) Except for the Outparcels and Retail I, 2 and 6, no Restaurant shall be 
located thcreon within five hundred (500) feet of the Kohl's Building and 
I-lome Depot Building. 

(B) No store, department or operation of any size seiling or offering for sale 
any pharmaceutical drugs requiring the services of a licensed pharmacist 
shall be permitted. 

(C) No pet shop shall be located thereon within three hundred fifty (350) reet 
of the Target Building, Home Depot Building and the Kohl's Building; 
provided, the foregoing restriction will not apply to an operation offering 
the retail sale of pets as an incidental part of a business offering pet 
grooming, veterinary or other pet services, pet food, pet accessories and 
other pet products so long as such operations are otherwise in compliance 
'",ith all other provisions of this OEA. 

(D) Except ror one of Outparcels 8, 9 or 10, no gas station andlor other facility 
that dispenses gasoline, diesel or other petroleum products as ruel shall be 
permitted. 

(E) No automotive service/repair station or any other facility that both sells 
and installs any lubricants, tires, batteries, transmissions, brake shoes or 
any other similar vehicle accessories shall be permitted. 

(F) No liquor store oOering the sale of alcoholic beverages for off-premises 
consumption within five hundred (500) feet or the Target Building, Home 
Depot Building and the Kohl's Building shall be permitted (except upscale 
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specially shops similar to the Wine Stop as such retail concept is operated 
in first-class shopping centers as of the date of this OEA shall be 
permitted), nor shall any liquor store offering the sale of alcoholic 
beverages for off-premises consumption exceeding 5,000 square feet of 
Floor Area be permitted (except for so-called "superstores" occupying 
more than 10,000 square feet of Floor Area to be operated in a fashion 
similar to Sinny's or Sam's as such retail concepts are operated in first
class shopping centers as of the date of this OEA; the Approving Parties 
shall have the right to approve any successor to the original "superstore" 
operator). 

(G) Except for one of Outparcels 8, 9 or 10, no freestanding convenience store 
shall be permitted. 

(H) No grocery store, supermarket, convenience store or other store, or 
department within a store, for the sale of food, fruit, produce, dairy 
products, vegetables, bakery products, meats or delicatessen products, 
except two Occupants may use up to 2,000 square feet of Floor Area each 
for the retail sale and display of such products. One-half of tile aisle space 
adjacent to any shelving or display case used for the retail display of such 
products shall be included in calculating Floor Area for purposes of this 
Subsection. Restaurants shall not be prohibited on the basis of this 
Subsection. 

(I) No portion of the Developer Tract shall be used for a home improvement 
center or for any business which sells, displays, leases, rents or distributes 
the following items or materials, singly or in any combination: lumber, 
hardware, tools, plumbing supplies, electrical supplies (excluding Radio 
Shack, Best Buy or Circuit City as such retail concepts are operated in 
first-class shopping centers as of the date of this OEA), paint, wallpaper 
and other wall coverings, window treatments (including draperies, curtains 
and blinds), kitchen or bathrooms or components thereof (including tubs, 
sinks, faucets, mirrors, cabinets, showers, vanities, countertops and related 
hardware), windows, hard and soft flooring (including tile, wood flooring, 
rugs and carpeting), siding, ceiling fans, gardening and garden nursery 
supplies, artificial and natural plants (excluding Michaels as such retail 
concept is operated in first-class shopping centers as of the date of this 
OEA), outdoor cooking equipment and accessories, patio furniture and 
patio accessories, Christmas trees (excluding Michaels as such retail 
concept is operated in first-class shopping centers as of the dale of this 
OEA), indoor and outdoor lighting systems and light fixtures, cabinets and 
unfinished and finished furniture, kitchen and household appliances 
(excluding Bed Bath and Beyond, Linens N Things, Radio Shack, Best 
Buy or Circuit City as such retail concepts are operated in first-class 
shopping centers as of the date of this OEA), closet organizing systems, 
pictures or picture framing (excluding Michaels and Great Frame Up as 
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such retail concepts are opcrated in first-class shopping centers as of the 
datc of this OEA), interior design services, or other products generally 
sold in a retail home improvement center, except for the incidental sale of 
such items. An "incidental sale of such items" is one in which there is no 
more than the lesser of (i) five percent (5%) of the total Floor Area of such 
business, or (ii) 1,000 square feet of sales and/or display area, relating to 
such items individually or in the aggregate. 

(J) No Occupant over one hundred thousand (100,000) square feet of Floor 
Area shall be permitted. 

(K) No Department Stores shall be located within the Developer Tract. The 
phrase "Department Store" shall mean any business consisting of more 
than 40,000 square feet of Floor Area of which more than 20,000 square 
feet of the Floor Area of such business is devoted to sale of apparcl and 
will include, by way of examplc and not limitation, any Department Store 
operated under the trade names, trade marks or trade dress of lC. Penny, 
Beall's, and Belk's. 

5.1.7 No portion of the Home Depot Tract shall be used for (i) a food 
supermarket, (ii) a retail use that combines a food supermarket with another retail operation, (iii) the 
sale of dairy products or (iv) a bakery, Notwithstanding the foregoing, the foregoing restrictions in 
clauses (i), (ii) and (iv) shall not limit or prohibit the sale of food items (other than dairy) in a home 
improvement center operated on the Home Depot Tract. 

5,1.8 No portion of the Target Tract shall be used for (i) a home improvement 
center, (ii) hardware store (such as Ace or True Value), (iii) the sale of lumber or (iv) a garden 
center. Notwithstanding the foregoing, the foregoing restrictions in clauses (i), (ii) and (iv) shall not 
limit or prohibit the sale of hardware, garden and nursery materials and home improvement supplies 
or products (other than lumber) in a discount department store operated on the Target Tract. 

5.1.9 No portion of the Kohl's Tract shall be used as a grocery store or 
supermarket (or the operation of a department within a store on the Kohl's Tract whose operation is 
the functional equivalent of the operation of a grocery store or supermarket) until such time as 
Target Corporation (including its corporate successors following merger or other reorganization) or 
any other corporation which controls, is controlled by, or under common control with Target 
Corporation ceases to operate a grocery store or supermarket business (or such a department) in a 
Building on the Target Tract [unless such entity has only temporarily (for a period not in excess of 
24 consecutive months) ceased operating a grocery store or supermarket business (or such a 
department) in a Building on the Target Tract by reason of expansion, remodel, construction, 
reconstruction, casualty, or events described in Section 6.11 of this OEA]. 

5.1.10 The names "Target", "GreatJand", "SuperTnrget" or any variation using the name 
"Target" shall not be used to identify the Shopping Center or any business or trade conducted on the 
Kohl's Tract, 1·lome Depot Tract or Developer Tract. The name "Kohl's" or any variation using the 
name "Kohl's" shall not be used to identify the Shopping Center or any business or trade conducted 
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on the Target Tract, Horne Depot Tract or the Developer Tract. The name "I-lome Depot" or any 
variation using the name "Horne Depot", "EXPO" or any variation thereof shall not be used to 
identitY the Shopping Center or any business or trade conducted on the Target Tract, Kohl's Tract or 
the Developer Tract. Until the Approving Parties agree upon a name change, the Shopping Center 
shall be called "Kendall Marketplace." 

5.1.11 Except to the extent required by law, no Permittee shall be charged for the right to 
use the Common Area; provided, however, for the purpose of this provision, a tax assessment or 
other form of governmental charge applicable to parking spaces or parking lots shall be deemed by 
the Approving Parties an imposition required by law. 

5.1.12 Each Party shall use its reasonable efforts to cause the employees of the 
Occupants of its Parcel to park their vehicles only on such Parcel. 

5.1.13 This OEA is not intended to, and does not, create or impose any obligation on a 
Party to operate, or continuously operate, a business or any particular business at the Shopping 
Center or on any Parcel. 

5.1.14 Nothing in this OEA shall be deemed to prohibit or limit (a) I-lome Depot's, 
Target's, and Kohl's right to load or unload products, materials or other deliveries at any time 
permitted by applicable law through the loading dock on the Home Depot Tract or the Garden 
Center, Kohl's Tract and Target Tract, as applicable or (b) Home Depot's, Target's and Kohl's right 
to operate its business on a 2417 basis if permitted by Governmental Authorities, so long as all 
portions of the Service Drive remain open. 

5.2 Lighting 

5.2.1 After completion ofthe Common Area lighting system on its Parcel, each 
Party hereby covenants and agrees to keep its Parcel fully i lIuminnted from dusk to at least 10:30 
p.m. unless the Approving Parties agree upon a different time. Each Party further agrees to keep any 
exterior Building security lights on from dusk until dawn. During the term of this OEA, each Party 
grants an irrevocable license to each other Party for the purpose of permitting the lighting Irom one 
Parcel to incidentally shine on the adjoining Parcel. 

5.2.2 It is recognized that Occupants within the Shopping Center may be open 
for business at different hours, and that a Party may wish to have the pylons signs and Common 
Area lights on another Parcel be illuminated before or after the required time period. Accordingly, a 
Party ("Requesting Party") shall have the right, at any time, to require the Part)' that controls the 
lighting on such Parcel ("Requested Party") to keep such Common Area lights it controls operating 
as stipulated by the Requesting Party, provided that the Requesting Party notifies the Requested 
Party or such request not less than lineen (15) days in advance. The Requesting Party shall stale the 
period during which it wishes such Common Area lights to be kept operating and shall pay to the 
Requested Party a prepayment as follows: 

47 



(A) I rthe period is less than thirty (30) days, then the prepayment shall be one 
hundred ten percent (110%) of the reasonable cost for such additional 
operation (including electrical power, bulbs and manpower), as estimated 
by the Requested Party; and 

(8) If the period is thirty (30) days or longer, then the prepayment shall be one 
hundred ten percent (110%) of the reasonable cost for such additional 
operation (including electrical power, bulbs and manpower) for thirty (30) 
days, as estimated by the Requested Party, and the Requesting Party shall 
renew such prepayment at the end of each thirty (30) day period. 

If the Requesting Party is of the opinion that the estimated prepayment established by the 
Requested Party is greater than one hundred ten percent (110%) of such additional operation, the 
Parties shall attempt to agree upon the cost of such additional operation but if they cannot do so, 
then the amount the Requesting Party is obligated to pay shall be estimated by the electrical 
utility company furnishing slIch power, or if the electrical utility company elects not to do so, by 
a reputable electrical engineer. Upon the failure of a Requesting Party to pay the estimated 
amount or renew a prepayment as required hereby, the Requested Party shall have the right to 
discontinue such additional lighting and to exercise any other remedies herein provided. Any 
such request for additional lighting may be withdrawn or terminated at any time by written 
notice from the Requesting Party, and a new request or requests for changed hours of additional 
operation may be made from time to time. 

5.3 Occupant Signs 

5.3.1 No freestanding sign shall be permitted within the Shopping Center unless 
constructed in one of the specific areas designated on the Site Plan and only one (I) such sign 
structure may be located in each sign area. Each sign structure shall be utilized as follows: 

"Pylon Sign I A": An identification panel may be attached to this sign structure 
specifying the name of the Shopping Center. The Owner of the 
Target Tract shall have the right to attach one (l) idcnti lication 
panel to this sign structure for each of up to three (3) Occupants of 
the Target Tract. The Owner of the Home Depot Tract shall have 
the right to attach one (1) identification panel to this sign structure 
for each of up to three (3) Occupants of the Home Depot Tract. 
The Owner of the Kohl's Tract shall have the right to attach one 
(1) identi fication panel to this sign structure for each of up to three 
(3) Occupants of the Kohl's Tract. Developer shall have the right 
to attach one (I) identi !ication panel to this sign structure for each 
of up to eight (8) Occupants of the Developer Tract. The panel 
areas allocated to the Developer Tract, Target Tract Kohl's Tract 
and Borne Depot Tract are designated on the Sign Exhibit. The 
design criteria for this sign structure, and identification panel 
designations, are shown on the Sign Exhibit. 
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"Pylon Sign IS": An identification panel may be attached to this sign structure 
specifying the name of the Shopping Center. The Owner of the 
Target Tract shall have the right to attach one (I) identi ficatian 
panel to this sign structure for each of up to three (3) Occupants of 
the Target Tract. The Owner of the Home Depot Tract shall have 
the right to attach one (I) identification panel to this sign structure 
for each of up to three (3) Occupants of the Home Depot Tract. 
The Owner of the Kohl's Tract shall have the right to attach one 
(I) identification panel to this sign structure for each of up to three 
(3) Occupants of the Kohl's Tract. Developer shall have the right 
to attach one (I) identification panel to this sign structure for each 
of up to eight (8) Occupants of the Developer Tract. The panel 
areas allocated to the Developer Tract, Target Tract Kohl's Tract 
and Home Depot Tract are designated on the Sign Exhibit. The 
design criteria for this sign structure, and identification panel 
designations, are shown on the Sign Exhibit. 

Developer agrees to cause the Pylon Signs to be constructed in the locations designated 
on the Site Plan. Developer shall cause the identification panel for the Shopping Center name to 
be attached to the Pylon Signs, and Developer, Kohl's, I-lome Depot and Target shall cause their 
respective identification panels to be attached to the various sign structures when desired. Once 
constructed, the Pylon Signs shall be maintained pursuant to the provisions of Section 2.4.2, and 
such costs (including cost of providing power) shall be allocated and paid as provided therein. 

Each Party shall cause the identification panel (including any backlit lighting) of its 
Occupant attached to or forming a part of the sign structure to be maintained at its sole cost and 
expense pursuant to Governmental Requirements, in a safe condition and in a good state of 
repair. In the event a Party elects not to attach an identification panel to the sign structure when 
initially constructed, but later decides to have its Occupant's identification panel attached 
thereto, then the Party making such later decision shall pay all costs, regardless of nature or 
origin, necessary to permit the attachment of such identification panel to the sign structure; 
provided however, that none of the previously attached identification panels on such sign 
structure shall be required to be modified or relocated in order to permit the attachment of such 
additional identification panel. 

The Approving Parties shall have the right to approve any change, modification or 
alteration to the design and size of each Pylon Sign, including the identification panels to be 
attached thereto; provided, however, that the identification panel for an Occupant of more than 
sixty thousand (60,OOO) square feet of Floor Area shall not be subject to the approval of the 
Approving Parties so long as such identification panel is the standard prototype panel for said 
Occupant, as the same exists from time to lime. No "reader board" type sign shall be permitted 
within the Shopping Center. 

5.3.2 Any Occupant occupying less than twenty-five thousand (25,000) square 
feet of Floor Area may have only one (J) identification sign placed on the exterior of the Building it 
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occupies; provided, howevcr, that ir the spacc occupied by any such Occupant is located ,It a corner 
of a Building or is the entire Building, or is located on the Specialty Parcel, then such Occupant may 
have one (I) exterior identification sign on each of two (2) sides of the occupied Building. Any 
Occupant occupying at Icast twcnty-fivc thousand (25,000) square feel of Floor Area may have more 
than one (I) identification sign placed on the exterior of the Building it occupies. 

No identification sign attached to the exterior ofa Building shall be: 

(A) Placed on canopy roofs extending ubove the Building roof, placed on 
penthouse walls, or placed so as to project more th.1I1 two (2) feet abovc 
the pampet, canopy or top orlhe wall upon which it is mounted. 

(B) Placed at any angle to the Building; provided, however, the /()regoing 
shall not apply to any sign located under a sidewalk canopy if such sign is 
at least eight (8) feel above the sidewalk. 

(C) Painted on the surfacc of any Building. 

(D) Flashing, moving or audible. 

(I:) Made utilizing 0) exposed neon tubes (excluding Portillo's as such 
restaurant concept is operated in first-class shopping centers as of the dale 
of this OEA), Oi) cxposed ballast boxes, (iii) exposed transformers, or (iv) 
exposed racc\vays unless stich exposed raceways comply with the all or 
the following requirements: (a) the raceways shall not exceed two inches 
(2") in depth and/or twelve (J 2") in height; (b) the color of the raceways 
arc the same color as the materials upon which such raceways arc located; 
(c) all transformers are remote mounted behind Ihe Building nlscia; und 
(d) the letters 10 be installed on the raceways do not exceed a height of 
thirty-six inches (36"). 

(F) Made of paper or cardboard. or be temporary in nalure (exclusive of' 
contractor signs), or be a sticker or decal; provided, however, the 
foregoing shall not prohibit the placement at the entrance of each 
Occupant's space of a small slicker or decal indicating hours of business, 
emergency telephone numbers, acceptance of credit cards and other 
similar items of information. 

No Occupant of less than sixty thousand (60.000) square lCet of Floor Area shall have un 
exterior sign \vhich identifies leased departments and/or concessionaires operating under sllch 
Occupant's business or trade name, 110r shall such sign identify specific brands or products lor 
sale or services offered within a business establishment, unless such idenli fication is used as part 
orthe Occupant's trade name or is otherwise approved by the Approving Pnrties. 
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5.3.3 Notwithstanding anything contained herein to the contrary, each Party 
shall be permitted to place within the Common Area located on its Parcel the temporary display of 
leasing information and the temporary erection of one (I) sign identifying each contmctor working 
on a construction job on its Parcel. Each Party shall have the obligation to operate, maintain and 
repair, in a clean, sightly and safe condition, all signs, including components thereof, located upon 
its Parcel pursuant to Section 5.3.2 or the provisions hereof. In addition, each Party mny use a 
professionally prepared banner sign of not greater than tifty (50) square feet, and in any event, not 
longer than ten (10) feet in height or width, announcing such Party's "grand opening" or "Coming 
Soon" for a period nOl to exceed four (4) weeks after store opening. 

5.3.4 Exclusive of signs permitted by Sections 5.1.4,5.3.2 and 5.3.3, no other form of 
exterior expressions, including, but not limited to, pennants, pictures, notices, nags, seasonal 
decorations, writings, lettering, designs or graphics, shall be placed on or attached to the exterior of 
any Building; provided, however, that (a) the Buildings(s) on the Home Depot Tract may have a flag 
pole and may have, display and fly a United States flag or the Illinois State flag attached thereto (and 
may install on the Building(s) hardware that will "hold" the flag pole; (b) Section 5.3 shall not be 
deemed to prohibit on the Home Depot Tract such signage as is integral in the fabric covering over 
the Garden Center or awnings, provided such signage is fabricated and maintained in first class 
condition and repair; and (c) Section 5.3 shall not be deemed to prohibit on the Target Tract, the 
Home Depot Tract or the Kohl's Tract such temporary signs or banners (which may identifY or 
promote financing or financing offers, general merchandise or products for sale or rental, specific 
brands or products for sale or rental, and/or services offered on the Home Depot Tract) regardless of 
the medium upon which printed, provided such signage is fabricated and maintained in first class 
condition and repair; and further provided, that this Section 5.3.4 will apply to successor Occupants 
of the Target Tract, the Home Depot Tract or the Kohl's Tract ifand only if the successor Occupant 
is a Major Retailer. 

5.4 Insurance 

5.4.1 Each Party (as to its Parcel only) shall maintain in full force and effect at 
least the minimum insurance coverages in Constant Dollars set forth below: 

(i) Commercial General Liability Insurance with a combined single 
limit of liability of Five Million Dollars ($5,000,000.00) in 
Constant Dollars for bodily injury, personal injury and property 
damage, arising out of anyone occurrence. The other Parties shall 
be "additional insureds" under such policy as it applies to the 
insuring Party's Parcel. The insurance provided herein shall be 
considered "primary" insurance, and all limits of such policy shall 
be exhausted before insurance of another Party carried pursuant to 
this Section 5.4.1 is considered. 

(6) Workers' compensation and employer's liability insurance: 

(i) Worker's compensation insurance as required by any applicable 
law or regulation. 
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(ii) Employer's liability insurance in the amount of $1,000,000 each 
accident for bodily injury, $1,000,000 policy limit for bodily injury 
by disease and $1,000,000 each employee for bodily injury by 
disease. 

(C) Automobile Uability Insurance for owned, hired and non-owned 
automobiles. The limits of liability shall not be less than $1,000,000 
combined single limit each accident for bodily injury and property 
damage. 

Each Purt)' agrees to detend, protect, indemnify and hold harmless euch other Party from 
and aguinst all claims or demands, including any action or proceedings brought thereon, and all 
costs, losses, expenses and liability of any kind relating thereto, including reasonable attorneys' 
fees and cost of suit, arising out of or resulting from the injury to or death of any Person, or 
damage to the property of any Person located on the Parcel owned by each indemnifying Party; 
provided, however, the foregoing obligation shall not apply to claims or demands based on the 
negligence or willful act or omission of such other Party, its licensees, concessionaires, agents, 
servants, or employees, or the agents, servants, or employees of any licensee or concessionaire 
thereof. In the event it is determined that such other Party was not at fault, then the indemnitying 
Party shall reimburse such other Party for all reasonable costs and/or expenses incurred by it 
defending against such claim or demand. 

5.4.2 Prior to commencing any construction activities within the Shopping 
Center, each Party and Operator, as the case may be, shall obtain or require its contractor to obtain 
and thereafter maintain so long as such construction activity is occurring, at least the minimum 
insurance coverages in Constant Dollars set forth below: 

(A) Workers' compensation and employer's liability insurance: 

(i) Worker'S compensation insurance as required by any applicable 
law or regulation. 

(ii) Employer's liability insurance in the amount of $1,000,000 each 
accident for bodily injury, $1,000,000 policy limit for bodily injury 
by disease and $1,000,000 each employee for bodily injury by 
disease. 

(8) Commercial General Liability insurance covering all operations by or on 
behalf of the contractor, which shall include the following minimum limits 
ofliability and coverages: 

(i) Required coverages: 

(1) Premises and Operutions. 

52 



(2) Products and Completed Operations. 

(3) Contractual Liability, insuring the indemnity obligations 
assumed by contractor under the contract documents. 

(4) Broad Form Property Damage (including Completed 
Operations). 

(5) Explosion, Collapse and Underground Hazards. 

(6) Persona/Injury Liability. 

(ii) Minimum limits of liability: 

(I) $1,000,000 each occurrence (for bodily injury and property 
damage). 

(2) $1,000,000 for Personal Injury Liability. 

(3) $2,000,000 aggregate for Products and Completed 
Operations. 

(4) $2,000,000 general aggregate applying separately to this 
project. 

(C) Automobile liability insurance, including coverage for owned, hired and 
non-owned automobiles. The limits of liability shall not be less than 
$1,000,000 combined single limit each accident for bodily injury and 
property damage. The contractor shall require each of his subcontractors 
to include in their liability insurance policies coverage for automobile 
contractual liability. 

(D) The contractor shall also carry umbrella/excess liability insurance in the 
amount of $5,000,000. If there is no per project aggregate under the 
Commercial General Liability policy, the limit shall be $10,000,000. 

I f the construction activities involve the LlSC of another Parcel, then the constructing Party 
shall cause (x) the owner of such other Parcel to be an additional insured on each policy (for the 
Commercial General Liability policy, pursuant to a CG 2010 11-85 version Form B 
endorsement, or equivalent), (y) with respect to the work on such other Parcel, the coverage set 
forth in (8)-(;i)-(3) above to be extended for a three (3) year period following final completion of 
work, and (z) each such policy to provide that the same shall not be cancelled, allowed to expire, 
nor reduced in amount or coverage below the requirements set forth above without at least thirty 
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(30) days prior written notice to each insured. If any of the insurance policies arc cancelled, 
expire or the amount or coverage thereof is reduced below the level required, then all work and 
use of the other Parcel for the benefit of the constructing Party shall immediately stop until either 
the required insurance is reinstated, or replacement insurance is obtained, and evidence thereof is 
given to the owner of such other Parcel. 

5.4.3 Effective upon the commencement of construction of any Building on its 
Parcel a Party or its contractor shall carry "Builder's Risk" insurance in the amount of one hundred 
percent (100%) of the full replacement cost thereof. In addition, so long as a Building exists on a 
Party's Parcel, such Party shall carry property insurance with "Special Form" coverage (or its 
equivalent), in the amount of one hundred percent (100%) of full replacement cost thereof 
(excluding footings, foundations and excavations). 

Each Party (the "Releasing Party") hereby releases and waives for itself, and each Person 
claiming by, through or under it, each other Party (the "Released Party") from any liability for 
any loss or damage, to all property of such Releasing Party located upon any portion of the 
Shopping Center. which loss or damage is of the type covered by the insurance required to be 
maintained under this Section 5.4.3, irrespective of (i) any negligence on the part of the Released 
Party which may have contributed to or caused such loss, or (ii) the amount of such insurance 
required or actually carried, including any deductible or self insurance reserve. Each Releasing 
Party agrees to use its reasonable efforts to obtain, if needed, appropriate endorsements to its 
policies of insurance, and to the policies of insurance carried by its Occupants, with respect to 
the foregoing release and waiver; provided, however, that failure to obtain such endorsements 
shall not affect the release and waiver hereinabove given. 

Each Parly agrees to defend, protect, indemnify and hold harmless each other Party from 
and against all claims or demands, including any action or proceeding brought thereon, and all 
costs, losses, expenses and liabilities of any kind relating thereto, including reasonable attorneys' 
fees llnd cost of suit asserted by or through any Occupant of the indemnifying Party's Parcel for 
any loss or damage to the property of such Occupant located upon the indemnifying Party's 
Parcel, which loss or damage would have been covered by the insurance required to be 
maintained under this Section 5.4.3. In addition, the Releasing Party's release and waiver shall 
include any claim for loss of rent and/or profits. 
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5.4.4 During the period, if any, Operator is maintaining the Common Area, 
Operator shall maintain in full force and effect at least the minimum insurance coverages in Constant 
Dollars set forth below: 

(A) Commercial General Liability Insurance with a combined single limit of 
liability of Five Million Dollars ($5,000,000.00) for bodily injury, 
personal injury and property damage, arising out of anyone occurrence. 
Each Party shall be an "additional insured" under sueh policy applied as 10 
Operator's operation and maintenance obligations under this OEA. The 
insurance provided herein shall be considered "primary" insurance, and all 
limits of such policy shall be exhausted before insurance of another Party 
carried pursuant to this OEA is considered. 

(B) Workers' Compensation and Employer's Liability Insurance: 

(i) Worker's compensation insurance as required by any applicable 
law or regulation. 

(ii) Employer's liability insurance in the amount of $1,000,000 for 
each accident for bodily injury, $1,000,000 policy limit for bodily 
injury by disease and $1,000,000 each employee for bodily injury 
by disease. 

(C) Automobile Liability Insumnce for owned, hired and non-owned 
automobiles. The limits of liability shall not be less than $1,000,000 
combined single limit each accident for bodily injury and property 
damage. 

Operator agrees to defend, protect, indemnify and hold harmless each Party from and 
against all claims or demands, including any action or proceeding brought thereon, and all costs, 
losses, expenses and liabilities of any kind, including reasonable attorneys' fees and cost of suit, 
asserted or incurred in connection with or arising out of the performance, or failure to perform, 
by Operator of its duties or obligations under this OEA with respect to the maintenance and 
operation of the Common Area; provided, however, the foregoing obligation shall not apply to 
claims or demands based on the negligence or the willful act or omission of the Party to be 
indemnified. In the event it is determined that such Party was not at fault, then Operator shall 
reimburse such other Party for all reasonable expenses and/or costs incurred by such Party 
defending against such claim or demand. 

5.4.5 All insurance required by a Person pursuant to Section 5.4 shall be written 
on an occurrence basis and procured from companies rated by Best's Rating Guide not less than 
AIX, and which arc authorized to do business in the state where the Shopping Center is located. All 
insurance may be provided under (i) a combination of primary and excess policies, (ii) an individual 
policy covering the Shopping Center, (iii) a blanket policy or policies which includes other 
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liabilities, properties and locations of such Party; provided, however, that if such blanket commercial 
general Iinbility insurance policy or policies contain a general policy aggregate of less than 
$20,000,000 in Constant Dollars, then such insuring Party shall also maintain excess liability 
coverage necessary to establish a total liability insurance limit of $20,000,000 in Constant Dollars, 
(iv) a plan of self-insurance, provided that any Party so self-insuring notifies the other Parties of its 
intent to self-insure and agrees that upon request it shall deliver to such other Parties each calendar 
year a copy of its annual report that is audited by an independent certified public accollntant which 
discloses that such Party has $250,000,000 (except $100,000,000 for Home Depot U.S.A., Inc., 
Kohl's lIIinois, Inc. and Target Corporation, or their respective corporate guarantors, parents, 
subsidiaries, amliates, successors and assigns) in Constant Dollars of net worth and net current 
assets, or (v) a combination of any of the foregoing insurance programs. To the exlent any 
deductible is permitted or allowed as a part of any insurance policy carried by a Party pursuant to 
this Section 5.4, such Party shall be deemed to be covering the amount thereof under an informal 
plan of self-insurance; provided, however, that in no event shall any deductible exceed $50,000.00 in 
Constant Dollars unless such Party complies with the requirements regarding self-insurance pursuant 
to (iv) above. Each Party and Operator, irany, agrees to furnish to nny Party requesting the same, a 
certificate(s) of insurance, or statement of sell:'jnsurance, as the case may be, or the Web address 
where such insurance information is contained, evidencing that the insurance required to be carried 
by such Party or Operator, as the case may be, is in full force and effect. 

5.4.6 Any insurance policy required under this OEA that requires another Person to 
be added as an "udditional insured" shall include the following provisions: 

(A) Shall provide that the policy shall not be canceled or reduced in amount or 
coverage below the requirements of this OEA, nor shall such policy be 
allowed to expire without at least thirty (30) days prior written notice by 
the insurer to each insured (and with the insurer to endeavor to provide a 
similar notice to each additional insured). 

(B) Shall provide for severability of interests. 

(C) Shall provide that an act or omission of one (J) of the insureds or 
additional insureds which would void or otherwise reduce coverage, shall 
not reduce or void the coverage as to the other insureds except for non~ 
payment of premium. 

(D) Commercial General Liability policies shall provide for contractual 
liability coverage with respect to the indemnity obligations set forth in this 
Section 5.4, subject to policy terms and conditions in accordance with a 
CO 201011-85 form of policy in this Section 5.4. 

5.5 Taxes and Assessments. 

Each Party shall pay, prior to delinquency, all taxes and assessments with respect to its 
Parcel, the Building, and other improvements located thereon, and any personal property owned 
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or leased by such Party in the Shopping Center. provided that if such taxes or assessments or any 
part thereof ma)' be paid in installments, each Party may pay each such installment as and when 
the same becomes due and payable. Nothing contained herein shall prevent any Party from 
contesting at its cost and expense any taxes and assessments with respect to its Parcel in any 
manner such Party elects, so long as such contest is maintained with reasonable diligence and in 
good faith. At the time such contest is concluded (allowing for appeal to the highest appellate 
court), the contesting Party shall promptly pay all taxes and assessments determined to be owing, 
together with all interest, penalties and costs thereon. 

ARTICLE VI - MISCELLANEOUS 

6.1 Default 

6.1.1 The occurrence of anyone or more of the following events shall constitute 
a material default and breach of this OEA by the non-performing Party (the "Defaulting Party"): 

(A) The failure to make any payment required to be made hereunder within ten 
(10) days after written nolice that the same are past due has been provided 
the Defaulting Party. 

(B) The failure to observe or perform any of the covenants, conditions or 
obligations of this OEA, other than as described in (A) above, within thirty 
(30) days after the giving of a notice by another Party or Operator, as the 
case may be (the "Non-Defaulting Party") specifying the nature of the 
default claimed; provided however, if such default cannot reasonably be 
cured within said 30-day period, then, provided the Defaulting Party 
notifies the Non-Defaulting Party of such claimed inability to cure and the 
Defaulting Party begins to cure the detault within said 30-day period and 
is diligently pursuing such cure, the Defaulting Party shall be entitled to 
additional time, not to exceed sixty (60) additional days, to cure such 
default. 

6.1.2 With respect to any default under Section 6.1.1 (B), any Non-Defaulting 
Party shall have the right following the expiration of any applicable cure period, if any, but not the 
obligation, to cure such default by the payment of money or the performance of some other action 
for the account of and at the expense of the Defaulting Party; provided, however, that in the event 
such default shall constitute an emergency condition, the Non-Defaulting Party, acting in good faith, 
shall have the right to cure such default upon such advance notice as is reasonably possible under the 
circumstances or, if necessary, without advance notice, so long as notice is given as soon as possible 
thereafter. To effectuate any stich cure, the Non-Defaulting Party shall have the right to enter upon 
the Parcel of the Defaulting Party (but not into any Building) to perform any necessary work or 
furnish any necessary materials or services to cure the default of the Defaulting Party. Each Party 
shall be responsible for the default of its Occupants. In the event any Non-Defaulting Party shall 
cure a default, the Defaulting Party shall reimburse the Non-Defaulting Party for all costs and 
expenses incurred in connection with such curative action, plus Interest, within ten (10) days after 
receipt of demand therefor, together with reasonable documentation supporting the expenditures 
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made. In the event the Defaulting Party does not reimburse tbe Non-Defaulting Party as set forth 
above, in addition to any other remedy available, the Non-Defaulting Party shall have the right to 
offset such amount owed against any current or future sum of money due the Defaulting Party until 
the full amount owed is recovered. 

The right to cure the default of another Party shall not be deemed to: 

(A) Impose any obligation on a Non-Defaulting Party to do so. 

(B) Render the Non-Defaulting Party liable to the Defaulting Party or any 
third party for an election not to do so. 

(C) Relieve the Defaulting Party from an)' performance obligation hereunder. 

(D) Relieve the Defaulting Party from any indemnity obligation as provided in 
this OEA. 

6.1.3 The cost and expense incurred to cure a default, andlor any Interest 
accruing with respect to a default. shall constitute a lien against the Defaulting Party's Parcel. Such 
lien shall attach and lake effect only upon recordation of a claim of lien in the office of the Recorder 
of the County of the State in which the Shopping Center is located by the Party making such claim. 
The claim oflien shall include the follmving: 

(A) The name of the lien claimant. 

(9) A statement concerning the basis for the claim of lien and identifying the 
lien claimant as a Non-Defaulting Parly. 

(C) An identification of the owner or reputed owner of the Parcel or interest 
therein against which the lien is claimed. 

(D) A description oflhe Parcel against which the lien is claimed. 

(E) A description of the work performed which has given rise to the claim of 
lien and a statement itemizing the amount thereof. 

(F) A statement that the lien is claimed pursuant to the provisions of this 
OBA, reciting the date and document number of recordation hereof. The 
notice shall be duly verified, acknowledged and contain a certificate that a 
copy thereof has been served upon the Party against whom the lien is 
claimed, by personal service or by mailing pursuant to Section 6.4 below. 
The lien so claimed shall attach from the date of recordation solcly in the 
amount claimed thereby and may be enforced in any judicial proceedings 
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allowed by law, including without limitation, a suit in the nature of a suit 
to foreclose a mortgage/deed of trust or mechanic's lien under the 
applicable provisions of the law of the State in which the Shopping Center 
is localed. The lien shall be subject and subordinate to any mortgage or 
deed of trust which is of record before the claim of lien is placed of record. 

6.1.4 Each Non-Defaulting Party shall have the right to prosccllte any 
proceedings at law or in equity against any Dc/hulling Party hereto, or any other Person, violating or 
attempling to violate or denmlting upon any of the provisions contained in this OEA, and to recover 
damages for any such violation or default. Such proceeding shall include thc right to restrain by 
injunction any violation or threatened violation by another Part)' or Person of any of the terms. 
covenants or conditions of this OEA. or to obtain a decree to compel performance of any such terms. 
covenants or conditions. it being agreed that the remedy at law for a breach of any slich term, 
covenant or condition (except those, if any, requiring the payment of a liquidated sum) is not 
adequate. All of the remedies permitted or available to a Party under this OEA or at law or in equity 
shall be cumulative and nol alternative. and the invocation or any such right or remedy shall nol 
constilllte a waiver or election of remedies with respect to any other permitted 01' available right or 
remedy. I r a Party brings an action of law or in equity to enforce the terms and provisions of'this 
OEA, the prevailing Party as determined by the Court in sLich action shall be entitled to recover 
reasonable attorneys' fees and court costs lor all stages o/' litigation. including but not limited to. 
appellate proceedings, in addition to any remedy grunted. 

6.2 Interest 

Any time a Party or Operator, if any, shall not pay any Sllll1 payable hereunder to another 
Parly within live (5) days of the due dale, slich delinquent I>arty or Operator shall pay interest on 
such amount from the due date to and including the date such payment is received by the Party 
entitled thereto, at the lesser of: 

(A) The highest rale permitted by law to be either paid 011 such type or 
obligation by the Party obligated to make such payment or charged by the 
Party to \vhom slich payment is due, whichever is less. 

(B) The prime rate, plus three percent (3%). As used herein, "prime rate" 
shall mean the rate of interest published from time to time as the "Prime 
Rale" in the Wall Street Journal under the heading "Money Rates"; 
provided, however, that (i) if more than one slich rate is published therein 
the prime rate shall be the highest such rate and (ii) if such rate is no 
longer published in the Wall Street .lournal or is otherwise unavailable. the 
prime rale shall be a substantially comparable index of short term Joan 
interest rates charged by U.S. banks to corporate borrowers selected by the 
Approving Parties. 

59 



6.3 Estoppel Certificate 

Each Party and Operator, if any, agrees that upon written request (which shall not be 
more frequent than three (3) times during any calendar year) of any other Party or Operator, it 
will issue within thirty (30) days after receipt of such request to such Party, or its prospective 
mortgagee or successor, an estoppel certificate stating to the best of the issuer's knowledge as of 
such date: 

(A) Whether it knows of any delault under this OEA by the requesting Party, 
and jfthere are known defaults, specifying the nature thereof in reasonable 
detail. 

(B) Whether this OEA has been assigned, modified or amended in any way by 
it and if so, then stating the nature thereof in reasonable detail. 

(C) Whether this OEA is in full force and ·effect. 

Such estoppel certificate shall act to estop the issuer from asserting a claim or defense 
against a bona fide encumbrancer or purchaser for value to the extent that such claim or defense 
is based upon facts known to the issuer as of the date of the estoppel certificate which are 
contrary to the facts contained therein, and such bona fide purchaser or cncumbrancer has acted 
in reasonable reliance upon sllch estoppel certificate without knowledge of facts to the contrary. 
The issuance of an estoppel certificate shall in no event subject the issuer lo any liability for the 
negligent or inadvertent failure of the issller to disclose correct and/or relevant information, nor 
shall such issuance be construed to waive any rights of the issuer to perform an audit or obtain an 
adjustment with respect to Common Area Maintenance Costs for any year it is entitled to do so, 
or to challenge acts committed by other Parties for which approval by the Approving Parties was 
required but not sought or obtained. 

6.4 Notices 

All notices, demands and requests (collectively, the "notice") required or permitted to be 
given under this OEA must be in writing and shall be deemed to have been given as of the date 
such notice is (i) delivered to the Party intended, (ii) delivered to the then designated address of 
the Party intended, (iii) rejected at the then designated address of the Party intended, provided 
such notice was sent prepaid, or (iv) delivered by nationally recognized overnight courier with 
delivery instructions for "next business day" service, or by United States certified mail, return 
receipt requested, postage prepaid and addressed to the then designated address of the Party 
intended. The initial addresses of the Parties shall be: 

Target: Target Corporation 
Property Development - TPN-l ih Floor 
Attn: Real Estate· Existing Stores 
1000 Nicollet Mall 
Minneapolis, MN 55403 
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Kohl's: 

Home Depot: 

With a copy to: 

Developer: 

With a copy to: 

And: 

Kohl's Department Stores, Inc. 
N56 W 17000 Ridgewood Drive 
Menomonee Falls, WI 5305 I 
Attn: Law Department 

Home Depot U.S.A., Inc. 
2455 Paces Ferry Road 
Atlanta, GA 30339-4024 
Attn: Vice President - Real Estate Law Group 
Store No: 6887 

Home Depot U.S.A., Inc. 
1400 West Dundee Road 
Arlington Heights, IL 60004 
Attn: Director - Legal 
Store No: 6887 

Harlem Irving Companies 
4104 North Harlem A venue 
Norridge, lL 60706 
Attn: Richard Filler 

Harlem Irving Companies 
4104 North Harlem A venue 
Norridge, lL 60706 
Attn: General Counsel 

Mid-America Development Partners LLC 
1110 Jarie Boulevard, Suite 350 
Oak Brook, IL 60523 
Attn: Michel D. Firsel 

With respeclto !lny "notice" to Operator: As from time to time designated. 

Upon at least ten (10) days prior written notice, each Party shall have the right to change 
its address to any other address within the United States of America. 

6.5 Approval Rights 

6.5.1 Except as otherwise specifically provided in this OEA, with respect to any 
matter as to which a Party has specifically been granted an approval right under this OEA, nothing 
contained in this OEA shall limit the right of a Party to exercise its business judgment in its sole 
discretion, whether or not "objectively" reasonable under the circumstances, and any such decision 
shall not be deemed inconsistent with any covenant of good faith and fair dealing which may be 
implied by law to be part of this OEA. The Parties intend by this OEA to set forth their entire 
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understanding with respect to the terms, covenants, conditions and standards pursuant to which their 
obligations are to be judged and their performance measured. 

6.5.2 Unless provision is made for a specific lime period, each response to a 
request for an approval or consent required to be considered pursuant to this OEA shall be given by 
the Party to whom directed within thirty (30) days after receipt thereof. Each disapproval shall be in 
writing and, subject to Section 6.5.1, the reasons therefor shall be clearly stated. If a response is not 
given within the required time period, the requested Party shall be deemed to have given its approval 
if the original notice stated in capitalized Ictters that failure to respond within the applicable time 
period will be deemed an approval. Notwithstanding anything contained herein Lo the contrary, the 
provisions of this Section 6.5 do not apply in any manner or fashion to any request which requires an 
amendment to this OEA, such requests being governed solely by the provisions of Section 6.8.5. 

6.5.3 If the Approving Parties' approval is required for any matter under this 
OEA, such approval shall only be effective ifunanimous approval is given. 

6.6 Condemnation 

In the event any portion of the Shopping Center shall be condemned, or conveyed under 
threat of condemnation, the award shall be paid to the Party owning the Parcel or the 
improvements taken, and the other Parties hereby waive and release any right to recover any 
value attributable to the property interest so taken, except that (i) if the taking includes 
improvements belonging to more than one (I) Party, such as Utility Lines, the Common Drives 
or Signs, thc portion of the award allocable thereto shall be used to relocate, replace or restore 
such jointly owned improvements to a useful condition, and (ii) if the taking includes easement 
rights which are intended to extend beyond the term of this OEA, the portion of the award 
allocable to each sLich easement right shall be paid to the respective grantees thereof. In addition 
to the foregoing, if a separate claim can be filed for the taking of any other property interest 
existing pursuant to this OEA which does not reduce or diminish the amount paid to the Party 
owning the Parcel or the improvement taken, then the owner of such other property interest shall 
have the right to seek an award for the taking thereof. Except to the extent they burden the land 
taken, no easement or license set forth in this OEA shall expire or terminate based solely upon 
slich taking. 

6.7 Binding Effect 

The terms of this OEA and all easements granted hereunder shall constitute covenants 
running with the land and shall bind the Parcels described herein and inure to the benefit of and 
be binding upon each Party. This OEA is not intended to supersede, modify, amend or otherwise 
change the provisions of any prior instrument affecting the land burdened hereby. 

6.8 Construction and Interpretation 

6.8.1 This OEA and the Exhibits hereto contain all the representations and the entire 
agreement between the Parties with respect to the subject matter hereof, and any prior negotiations, 
correspondence, memoranda or agreements are superseded in lotal hereby. This OEA has been fully 
negotiated at arms length between the signatories hereto, and after advice by counsel and other 
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representatives chosen by such Parties, and such Parties are fully informed with respect thereto; no 
such Party shall be deemed the scrivener of this OEA; and, based on the foregoing, the provisions of 
this OEA and the Exhibits hereto shall be construed as a whole according to their common meaning 
and not strictly for or against any Party. 

6.8.2 Whenever required by the context of this OEA. (i) the singular shall 
include the plural, and vice versa, and the masculine shall include the feminine and neuter genders, 
and vice versa, and (ii) use of the words "including", "such as", or words of similar import, when 
following any general term, statement or matter shall not be construed to limit such statement, term 
or matter to specific items, whether or not language of non-limitation. such as "without limitation", 
or "but not limited to", are used with reference thereto, but rather shall be deemed to refer to all 
other items or matters that could reasonably fall within the broadest scope of such statement, term or 
matter. Whenever this OEA imposes an obligation upon a Party to perform an action {e.g. obtain a 
policy of insurance) such obligation shall be deemed satisfied if such Party has caused such 
obligation to be performed regardless of whether such Party has itself performed such action; 
provided however, that nothing shall relieve such Party from responsibility for complying or causing 
compliance with the terms and provisions of this OEA. 

6.8.3 The captions preceding the text of each article and section of this OEA are 
included only for convenience of reference. Captions shall be disregarded in the construction and 
interpretation of this OEA. Capitalized terms are also selected only for convenience of reference and 
do not necessarily have any connection to the meaning that might otherwise be attached to such term 
in a context outside of this OEA. 

6.8.4 Invalidation of any of the pmvisions contained in this OEA. or of the 
application thereof to any Person by judgment or court order, shall in no way affect any of the other 
provisions hereof or the application thereof to any other Person and the same shall remain in full 
force and effect. 

6.8.5 This OEA may be amended by, and only by, a written agreement signed 
by all of the then current Approving Parties and shall be effective only when recorded in the county 
and state where the Shopping Center is located; provided, however, that no such amendment shall 
impose any materially greater obligation on, or materially impair any right of, a Party or its Parcel 
unless such Party has joined in the execution of such amendment. No agreement to any amendment 
of this OEA shall ever be required of any Occupant or Person other than the Parties, nor shall any 
Occupant or Person other than the Parties have any right to enforce any of the provisions hereof. 
Since the submission of a proposed amendment to the Parties is not an item of "consent" or 
"approval", each Party may consider any proposed amendment to this OEA in its sole and absolute 
discretion without regard to reasonableness or timeliness. 

6.8.6 This OEA, and any amendments thereto, may be executed in several 
counterparts, each of which shall be deemed an original. The signatures may be executed and 
notarized on separate pages, and when attached to each other shall constitute one (1) complete 
document. 

63 



6.9 Negation of Partnership 

None of the terms or provisions of this OEA shall be deemed to create a partnership 
between or among the Parties in their respective businesses or otherwise, nor shall it cause them 
to be considered joint venturers or members of any joint enterprise. Each Party shall be 
considered a separate owner, and no Party shall have the right to act as an agent for another 
Party, unless expressly authorized to do so herein or by separate written instrument signed by the 
Party to be charged. 

6.10 Not a Public Dedication 

Nothing herein contained shall be deemed to be a gift or dedication of any portion of the 
Shopping Center or of any Parcel or portion lhereofto the general public, or for any public use or 
purpose whatsoever. Except as herein specifically provided, no right, privileges or immunities of 
any Party hereto shall inure to the benefit of any third-party Person, nor shall any third-party 
Person be deemed to be a beneficiary of any of the provisions contained herein. 

6. t I Excusable Delays 

Whenever perlbnnance is required of any Party hereunder, such Party shall use all due 
diligence to perform and take all necessary measures in good faith to perform; provided, 
however, that if completion of performance shall be delayed at any time by reason of acts of 
God, war, civil commotion, riots, strikes, picketing or other labor disputes, unavailability of 
labor or materials, damage to work in progress by reason of fire or other casualty, or any cause 
beyond the reasonable control of slich Party, then the time for performance as herein specified 
shall be appropriately extended by the amollnt of the delay actually so caused. The provisions of 
this Section 6.11 shall not operate to excuse any Party from the prompt payment of any monies 
required by this OEA. 

6.12 Mitigation of Damages 

In all situations arising out ofthis OEA, each Party and Operator, if any, shall attempt to 
avoid and mitigate the damages resulting from the conduct of any other Party. Each Party shall 
take all reasonable measures to effectuate the provisions of this OEA. 

6.13 OEA Shall Continue Notwithstanding Breach 

It is expressly agreed thal no breach of this OEA shall (i)entitle any Party to cancel, 
rescind, or otherwise terminate this OBA, or (ii) defeat or render invalid the lien ohny mortgage 
or trust deed made in good faith and for value as to any part of the Shopping Center. However, 
such limitation shall not affect in any manner any other rights or remedies which a Party may 
have hereunder by reason of any sllch breach. 

6.14 Time 

Time is of the essence of this OEA. 
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6.15 No Waiver 

The failure of any Party to insist upon strict perfonnance of any of the tenns, covenants 
or conditions hereofshall not be deemed a waiver of any rights or remedies which that Party may 
have hereunder, at law or in equity, and shall not be deemed a \vaiver of any subsequent breach 
or default in any of such terms, covenants or conditions. No waiver by any Party of any default 
under this OEA shall be effective or binding on such Party unless made in writing by such Party 
and no such waiver shall be implied from any omission by a Party to take action in respect to 
such default. No express written waiver of any default shall affect any other default or cover any 
other period of time other than any default and/or period of time specified in such express 
waiver. One (l) or more written waivers of any default under any provision of this OEA shall 
not be deemed to be a waiver of any subsequent default in the performance of the same provision 
or any other tenn or provision contained in this OBA. The failure of a Party to provide a 
Reconciliation or statement for amounts owed within a specified time shall not act as a waiver of 
such Party's right to collect such amount upon the later issuance of the required Reconciliation 
or statement. 

6.16 Authority 

Bach Party represents and warrants to the other Parties that the Person executing this 
OEA on behalfofsaid Party has been fully empowered to execute and deliver this document and 
that no further action is required on behalf of such Party to bind it to the terms and provisions 
herein contained. 

6.17 Attorney's Fees. 

I f any Party brings an action of law or in equity to interpret or enforce this OBA, the 
prevailing Party as determined by the Court in such action shall be entitled to recover reasonable 
attorney's fees and court costs for all stages of litigation, including but not limited to, appellate 
proceedings, in addition to any other remedy granted. 

ARTICLE VII - TERM 

7.1 Term of this OEA 

This OBA shall be effective as of the date first above written and shall continue in full 
force and effect until II :59 p.m. on April 30, 2076; provided, however, that (i) the easements 
referred to in Article II hereof which are specified as being perpetual or as continuing beyond the 
term of this OEA shall continue in full force and effect as provided herein, (ii) the building 
covenants and restrictions set forth in Section 3.3.4 hereof shall continue in full force and effect 
so long as an "unlimited area building" exists within the Unlimited Building Area or is being 
reconstructed and (iii) except as otherwise specifically provided in this OEA. Except as 
provided in the preceding sentence, upon the termination of this DBA, all rights and privileges 
derived from and all duties and obligations created and imposed by the provisions of this OEA 
shall tenninatc and have no further force or effect; provided, however, that the temlination of 
this OEA shall not limit or affect any remedy at law or in equity that a Party may have against 
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any other Party with respect to any liability or obligation arising or to be performed under this 
OEA prior to the date of such termination. 

ARTICLE VIII - EXCULPATION 

8.1 Certain Limitations on Remedies 

None of the Persons comprising a Party (whether partners, shareholders, officers, 
directors, members, trustees, employees, beneficiaries or otherwise) shall ever be personally 
liable for any judgment obtained against a Party. Each Party agrees to look solely to the interest 
in the Shopping Center of a Defaulting Party for recovery of damages for any breach of this 
OEA; provided, however, the foregoing shall not in any way impair, limit or prejudice the right 
ofa Party: 

(A) Casualty Insurance and Condemnation Proceeds. To recover from a Party 
all damages and costs on account of, or in connection with, such Party's 
failure to apply or use casualty insurance or condemnation proceeds in 
accordance with the terms of this OEA. 

(8) Hazardous Substances. To recover from a Party all damages and costs 
arising out of or in connection with, or on account of, a breach by such 
Party of its obligations under Section 5.1.3. 

(C) Liabilitv Insurance and Indemnity. To recover from a Party all damages 
and costs arising out of or in connection with, or on account of, either a 
breach by such Party of its obligations under Section 5.4, or a failure by 
such Party to satisfy any indemnity obligation required of it under this 
OEA. 

(0) Taxes. Assessments and Liens. To recover from a Party all damages and 
costs arising out of or in connection with, or on account 01: the failure by 
such Party to pay when due any tax, assessment or lien as specified in 
Section 5.5 and Section 6.1. 

(E) Fraud or Misrepresentation. To recover from a Party all damages and 
costs as a result of any fraud or misrepresentation by such Party in 
connection with any term, covenant or condition in this OEA. 

(F) Equitable Relief; Costs. To pursue equitable relief in connection with any 
term, covenant or condition of this OEA, including a proceeding for 
temporary restraining order, preliminary injunction, permanent injunction 
or specific performance, and recover all costs, including Interest thereon, 
relating to such enforcement action. 
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ARTICLE IX - SALES TAX REPORTrNG 

9.1 Sales Tax Reporting 

In connection with certain agreements entered into between Developer and the United 
City of Yorkville, Illinois ("City"), the sales tax information for each Owner and Approving 
Party's entire retail operation at the Kendall Marketplace Shopping Center ("Shopping Center") 
and the Kendall Marketplace Business District ("Business District") must be reported to the 
City. Each Approving Party hereby agrees to (i) authorize the State of lIIinois to release such 
sales tax report of the Approving Party to the City; (ii) execute and deliver to Developer the 
"Authorization" attached hereto as Exhibit I ("Documentation"); (iii) and execute and deliver 
such other or additional sales tax reporting fomlS and supporting documentation as may be 
required by the City, State of Illinois, or any other governmental agency having jurisdiction 
thereof ("Additional Documents"), provided the Approving Party has prior written notice of sueh 
Additional Documents and the required time frames for delivery thereof, such Additional 
Documents require substantially similar information as the Authorization and stich Additional 
Documents do not require the Approving Party to disclose information that the Approving Party 
reasonably deems to be proprietary or confidential; and do not impose any additional costs, 
expenses or liability adverse to the interests of an Approving Party. The requirements contained 
herein shall be applicable to each and every Occupant. Each Approving Party shall require all 
such Occupants of its Tract to execute and deliver the Authorization and/or Documentation to 
Developer. 
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SIGNATURE PAGE 
FOR 

OPERATION AND EASEMENT AGREEMENT 
BETWEEN 

TARGET CORPORATION, 
HOME DEPOT U.S.A., INC., 

KOHL'S ILLINOIS, rNc. 
AND 

CANNONBALL, LLC 

IN WITNESS WHEREOF, the Parties have caused this OEA to be executed clTective as 
of the day and year lirst above '!'Titten. 

CANNONBALL, LLC 
("Developer") 
By: The Harlem Irving Companies, Inc., manager 

By: Z§~ dtu/~ 
/ 

Name: Zclka Gasich 
Title: Vice President 

STATE OF ILLINOIS 
) 5S. 

COUNTY OF COOK ) 

On this 10th day of May, 2007, before me, a Notary Public within and for said County, 
personally appeared Zclka Gasich to me personally known, being lirst by me duly sworn, did say 
that she is the Vice President of The Harlem Irving Companies, Inc. and that said instrument was 
signed on behalf of said corporation by authority of its Board of Directors and Zelka Gasich 
acknowledged said instrument to be the free act and deed 0' :aid corporation. 

---::;, Z 

Ivly commission expires: July 21,2008 

~ 
~OFFIC1Al SEAL" 

HOTARY 
~ GREGORY E FIX 
IWNOIS COMWSSK)N EXPIRES 07/21/08 



SIGNA TURE PAGE 
FOR 

OPERATION AND EASEMENT AGREEMENT 
BETWEEN 

TARGET CORPORATION, 
I-lOME DEPOT U.S.A., INC., 

KOHL'S ILLINOIS, INC. 
AND 

CANNONBALL, LLC 

IN WITNESS WHEREOF, the Parties have caused this OEA to be executed effective as 
of the day and year first above written. 

TARGET CORPORATION 
("Target.") 

Title: __________ _ 

STATE OF MINNESOTA ) 
) SS. 

COUNTY OF HENNEPiN ) 

On this \\~ day of _ ,20 1, before me, a Notary Public within and for 
said County, personally appeared ~'--·ro....,,, 
being first by me duly sworn, did say that he is the -=-.L.....-lL.1'-"'--"-''-:-.LJ'-<.l.;I~'_'_"'_'_''__ __ _:___:_

of Target Corporation and that said instrument was Sig~: 0[1 behalf of said corporation by 
authority of its Board of Directors and <teo+1:- ~e...~on acknowledged said 
instrument to be the free act and deed of said corporation. . 

My commission expires: -1J_--
V ~ ft. ~ ktt\tJJ1 7~ p~br <; 

~
)t!.~ I<'RiSTINE A. SEMSAR 

:~;\I;~1 :~(l. r ~RY PUBLIC -MINNESOTA 
;~~:.' . MY COMMISSION 
~' ,:;:XPIRESJAN.31, 2011 



S[GNATURE PAGE 
FOR 

OPERATION AND EASEMENT AGREEMENT 
BETWEEN 

TARGET CORPORATION, 
HOME DEPOT U.S.A., INC., 

KOHL'S ILLINOIS, INC. 
AND 

CANNONBALL, LLC 

IN WITNESS WHEREOF, the Parties have caused this OEA to be executed effective as 
ofthe day and year first above written. 

KOHL'S ILLINOIS, INC. 
("Kohl's") 

BY.~ 
Richar D. :Schepp, Its 
Attorney-in-Fact 

STATE OF WISCONSIN ) 
) S5. 

COUNTY OF WASHINGTON ) 'YY\ . 
On this 11-day of m Q;1t , 2007, before me, a Notary Public within and for 

said County, personally appeared Rich d D. Schcl;jflo me personally known, bcmg first by me 
duly sworn, did say that he is the Attorney-in-Facl of Kohl's Illinois, [nco und that said 
i strument was signed on behalf of said corporation by authority of its Board of Directors und 

SC\..~~ ~ -. acknowledged said instrument to be the free act and deed of said 

co~or.tion. t£J~~~ .~. 
Notary Public 

My commission expires: 



SIGNATURE PAGE 
FOR 

OPERATION AND EASEMENT AGREEMENT 
BETWEEN 

TARGET CORPORATION, 
HOME DEPOT U.S.A., INC., 

KOHL'S lLUNOlS, INC. 
AND 

CANNONBALL, LLC 

IN WITNESS WHEREOF, the Parties have caused this OEA Lo be executed elTective as 
of the day and year first above written. 

HOME DEPOT U.S.A., INC. 
("Home Depot") 

B?fbct1 
Name: __ ..... Br.:;r;::ett=o:-, -r:S-:-':o:'-'iO::,:W.::.;:8:..1V'---_ 

DlreClor - legal 
Its: __ ~ ________ _ 

STATE OF W\i\OVJ 
COUNTY OF COQ,~ 

) 
) 5S. 

) 

On this ~day of , 200C/. before me, a Notary Public within and for 
said County, personally appeare 0 to me personally known, bcing first by me 
duly sworn, did say that he is the _ of Home Depot U.S.A., Inc. and that said 
instrumcp,t was signed on behalf of said corp ation by authority of its Board of Directors and 

( .... A'\...L acknowledged said instrument to be thc free act and deed of said 

corporation. ~ ~ 

NotaRbiiC 

------------------------

My commission expires: \bj'~ ()~ 
OFFICIAL SEAL 

BRYANNE M TRUIETI 
NOTARY PUBLIC· STATE OF IllINOIS 

MY COMMISSION EXPIRES:12i02J08 



AGREED AND ACCEPTED 

The undersigned hereby agrees to the designation as "Operator" in that certain Operation and 
Easement Agreement (the "OEA") dated M~r~;J-Ootby and between Target Corporation 
("Target"), Home Depot U.S.A., Inc. ("I'lome Depot"), Kohl's Illinois, Inc. ("Kohl's"), and 
CmIDonball, LLC ("Developer") with respect to the Kendall Marketplace Shopping Center located 
in Yorkville, Illinois, to which tlus document is attached, and fWiher agrees to accept and perform 
all of the duties, obligations and responsibilities of the "Operator" as specified in said OEA. 

"Operator" ClWrJltJhH.L, U-(, JJ 
".t'/: 771-(; f.J;4-t..(CM 1ilV/rlq CvHf;;'{I//0 IrJC· J (, GI... 

By:)114 fkU& U 
/ 

Address: 

'ft 0 t( cJ tfukn ,;kG 



EXHIBIT A 
LE.GAL DE.SCRIPTION OF TARGET TRACT 

LOT 54 IN KENDALl. MARKETPLACE, BEING A SUBDIVISION OF PART OF THE 
SOUTHEAST QUARTER OF SECTION 19, TI-IE SOUTH HALF OF SECTION 20, AND 
TI-IE NORTHWEST QUARTER OF SECTION 29, TOWNSHIP 37 NORTH. RANGI':: 7 EAST 
OF THE THIRD PRINCIPAL MERIDIAN, RECORDED MA Y 7, 2007 AS DOCUMENT NO. 
200700014779, ALL IN TI-IE UNITED CITY OF YORKVILLE, KENDALL COUNTY. 
ILUNOIS. 

P.LN.: PART OF 02-29-100-001, PART OF 02-20-351-002 

ADDRESS: PART OF TI-IE LAND LOCATED AT THE NORTHWEST CORNER 
or ROUTE 34 AND CANNONBALL DRIVE, YORKVILLE, 
ILLINOIS. 



EXHIBIT Il 
LEGAL DESCRIPTION OF KOHL'S TRACT 

LOT 56 IN THE KENDALL MARKETPLACE SUBDIVISION, A SUBDIVISION OF PART 
OF SECTIONS 19, 20, AND 29, TOWNSHIP 37 NORTH, RANGE 8 EAST OF THE THIRD 
PRINCIPAL MERIDIAN, RECORDED MAY 7, 2007 AS DOCUMENT NO. 200700014779, 
ALL IN THE UNITED CITY OF YORKVILLE, KENDALL COUNTY, ILLINOIS, 
DESCRIBED AS: 

THAT PART OF THE SOUTHWEST QUARTER OF SECTION 20, 
TOWNSHIP 37 NORTH, RANGE 7 EAST OF THE THIRD PRINCIPAL 
MERIDIAN, DESCRIBED AS FOLLOWS: 

COMMENCING AT THE SOUTHWEST CORNER OF SAID SOUTHWEST 
QUARTER; THENCE NORTH 01 DEGREES 13 MINUTES 53 SECONDS 
WEST ALONG THE WEST LINE OF SAID SOUTHWEST QUARTER, 613.31 
FEET; THENCE NORTH 88 DEGREES 46 MINUTES 07 SECONDS EAST, 
519.93 FEET; THENCE NORTH 04 DEGREES 27 MINUTES 50 SECONDS 
EAST, 20.00 FEET FOR THE POINT OF BEGINNING; THENCE 
CONTINUING NORTH 04 DEGREES 27 MINUTES 50 SECONDS EAST 
383.00 FEET; THENCE SOUTH 85 DEGREES 32 MINUTES 10 SECONDS 
EAST, 69.34 FEET; THENCE NORTH 04 DEGREES 27 MINUTES 50 
SECONDS EAST, 269.98 FEET; THENCE NORTH 85 DEGREES 32 
MINUTES 10 SECONDS WEST, 79.96 FEET; THENCE NORTH 04 
DEGREES 27 MINUTES 50 SECONDS EAST, 133.78 FEET; THENCE 
NORTH 88 DEGREES 46 MINUTES 52 SECONDS EAST, 50.80 FEET; 
THENCE SOUTH 64 DEGREES 02 MINUTES 56 SECONDS EAST, 43.37 
FEET; THENCE SOUTH 85 DEGREES 32 MINUTES 10 SECONDS EAST, 
317.73 FEET; THENCE SOUTH 04 DEGREES 27 MINUTES 50 SECONDS 
WEST, 167.70 FEET; THENCE NORTH 85 DEGREES 32 MINUTES 10 
SECONDS WEST, 6.00 FEET; THENCE SOUTH 04 DEGREES 27 MINUTES 
50 SECONDS WEST, 225.21 FEET; THENCE SOUTH 85 DEGREES 32 
MINUTES 10 SECONDS EAST, 63.00 FEET; THENCE SOUTH 04 DEGREES 
27 MINUTES 50 SECONDS WEST, 383.00 FEET; THENCE NORTH 85 
DEGREES 32 MINUTES 10 SECONDS WEST, 455.00 FEET TO THE POINT 
OF BEGINNING, IN THE UNITED CITY OF YORKVILLE, KENDALL 
COUNTY, ILLINOIS. 



EXHIBITC 
LEGAL I)ESCRIPTION OF HOME I)EPOT TRACT 

LOT 20 IN KENDALL MARKETPLACE, BEING A SUBDIVISION OF PART OF THE 
SOUTHEAST QUARTER OF SECTION 19, THE SOUTH HALF OF SECTION 20, AND 
THE NORTHWEST QUARTER or SECTION 29, TOWNSHIP 37 NORTH. RANGE 7 EAST 
or THE THIRD PRINCIPAL MERIDlAN, RECORDED MA Y 7,2007 AS DOCUMENT NO. 
200700014779, ALL IN 1'1-1£ UNITED CITY OF YORKVILLE, KENDALL COUNTY, 
ILLINOIS. 

P.l.N.: PART OF 02-20-351-002 

ADDRESS: PART OF THE LAND LOCATED AT TI-IE NORTHWEST CORNER 
OF ROUTE 34 AND CANNONBALL DRIVE, YORKVILLE, 
ILLINOIS. 



EXHIBIT J) 

LEGAL DESCRIPTION OF DEVELOPER'S TRACT 

LOTS 1-19, 55 AND 57 IN KENDALL MARKETPLACE, BEING A SUBDIVISION OF 
PART OF THE SOUTHEAST QUARTER OF SECTION 19, THE SOUTH HALF OF 
SECTION 20, AND THE NORTHWEST QUARTER OF SECTION 29, TOWNSHIP 37 
NORTH, RANGE 7 EAST OF THE THIRD PRINCIPAL MERIDIAN, RECORDED MAY 7, 
2007 AS DOCUMENT NO. 200700014779, ALL IN THE UNITED CITY OF YORKVILLE, 
KENDALL COUNTY, ILLINOIS. 

P.I.N.: 02-20-351-002, PART OF 02-29-100-001, 
P ART OF 02-10-400-003 

ADDRESS: PART OF THE LAND LOCATED AT 'rl-IE NORTH\VI::'ST CORNER 
OF ROUTE 34 AND CANNONBALL DRIVE, YORKVILLE, 
ILLINOIS. 



EXHIBIT E 
DESIGN OF SIGNS 



__ S1A!ET SIDE 

KENDALL MARKETPLACE 
l1.H)tS ROlITE 34 " C~ALL n:AL 

YORKVW. LLNOIS 

-_0IBIa' 

-- _ - stAEET SIDE 

PYLON SIGN - TYPE @ 
1925.F. TOTH..SlGNMEA 

PYlON SIGN - lYPE @ 
192 S.f. TOTH.. SIGN AREA 

.... _ ...... ___ 01_ 

-1DIInQI ---------~ IIWUII 

--

.. I 
I I 
-

S1 



MONUMENT SIGN - lYPE ® 
(OUTLOT OON) 

MONUMENT SIGN· TYPE ® 
(OUTLOT S1GN) 

_CIOIiIIG 

KENDAll MARKETPLACE 
UINOlS ROUTE 14 & CANIIONBAU lRAL 

YORKVLLE. IllINOIS 

_OIWIINo:oI' 

PM~ 

~~~ ~ 

== 
~----------~~------------4-~-

SECONDARY ENTRANCE WALL SIGN - TYPE 0 
(CURVED WAll SIGN) . 

fIOIIlllClllla: 

MINOR ENTRANCE WAll. SIGN - lYPE ® 
(ClJR\IED WALL SIGN) 

82 

- -



PlOIECY: 

KENDALL MARKETPLACE 
CAN'lONBAll TRAIL I.l~ ROUTE 34 &oE IlLNOIS 

YORKVU. 

'I 

KEYPLAN ~ 



, , . ~ 

ExmalTF 
ARCHln:crURAL THEME 

-----~« 



I 
I 

I 
I 

'l'1't------"-.:.;;;;;...-----. ----.::....--~ 

-.... ~-.'---
~~~w....a&.",.L....=~ 

..u'a-.~t .. 

... ,., ... ... .. ... 
---.-_ .... - --~--

~~ .......... ----~--... 
.-.....,.. ....... ~ ...... 161~ .... ..,..,...-..r ........ .".". ............... 
M't&~ ...... , ............. ..... 

"""' ... ,.---. 'W'e~""""'" 
-..-.DIiNII~ ____ ~ .... 
I"'W ___ ................ , ...................... ....-.......u.~ 

~.....-...,.... ............ --..-..... CI .... ~,... 

~~...,_a ............. I_ ....... ~.....-. ......................... ........, .. .... ... ~-.~-.-.-.. ...... -.... ~-....... ..........., ...... ........................... ~ ..... ---..... ...., ...... ...... ... .......,.T ......... ~·LIf"tIIWo ..... _ ...... ee"(II' .... ·_~ ....... .u __ ~ __ 
_ -. ..... I:t __ ~ 

.....,....,...,...,~ 

.... ~l'UIojll ....... ,.1 

..-......, .... ~ ..... ~..-I 

~---........... --.....,... ... -...u.--._ ... ~ ..... __ ~ __ ~ ........ ~~....,.,.~.,..,~."" 
...... 4'---...'t ..................... ~~.,..... ..... QIUII ... _ ..... AIIf ..... _> 
......... ~T~....n&LT~ .. c:aCIII,.. .... __ .... ~ 

....,..~ .......... ~ .................. I_ ....... I1.-...u ..... ~ ... ~ 

..., ... '0 ................. , • 

..~D"........u.., ..... 



\ 

I 

I , 

I 
'I 

L __ 

SOUTH ELEVATION 
1eALl,_ .... 

----'--~ 
I 

MIDl\fVERICA 
OIUflOP .. lIfT PAItTfllas ~l( 



I 

t 

r 

I 

I 

-"----1---



KOHI.:S 

.•. ~- . .,.. ..... 

r=======:==============~~~==============~~3I1 :::;::.. .... -Df-1 



" 

........ -

1tOJE(:T: 

KENDALL ,\1ARKETPLACE 
UINOIS ROUTE 34 & CANNONBAll TRAft .. 

YORKVILLE • lllNOIS 

.. -:.~~ 

I 
i 
I 



TPLACE 
)NMll TRAil 
OIS 

· , 



____ or"--_____ _ _JP.:L--__ _ 
I'ItOf'OIID TJ _ 

I"lOf'O!ID 0fft0I MAll 

--L-_ 
I -----. ~ - ~ 



~--- --- -"--------=--- ------,-"~---------

."=-z:..----:~:: - ... -.. ~-



~ll.U.C 

c.t¥ ..;~ 

r .... ' , .\ ,r.n, 

'. . '.. . ..,. ,,, . ~. ., . . ..'. .... ,. . ... . ,- -

KENDAll MMIU.Tf'lAcr 
.. I ... · ... ,1«111 ., .. ,.. ... "'-r. .. "'_.~ ft __ 

"If'I ........ r , ....... " • :;!It::;'' 



_MAE §'_!F.' 

EXHIBITG 
SUBMISSION GUIDELINES 

I. During !he conctptual design phase, the constructillll party shall submit to the other parties 
the following; 

A. Site Design Docwnenis to Indicate the Followilli: 
o Parking configurations and car parking count 
o Typic.al bey width and stall dimensions 
o Drive wid1hs 
o Setbacks 
{I Curb cuts 
{I Spc1( elevations Or rough oonloVn 

o Rough landscape scope 
{I Ughting pok: localions 
Q Preliminary utili!)' suategies 

8. Building Design Single Line Plans to Indicate the Followinlf 
o Exterior wall confiJUTllion 
o Doors and store fronl extent 
o Canopies and o\'erbangJ 
o Pmbflble column locatiom at exlerior and abutril'lB aoot:her buildJng on interior 

C. Exterior Elevation Drawings to IndiQl1e the Following: 
o Opaque wall areas with &>ors and store: fronts 

2. After approval ba:s been granted of concqnual design phase submi1tCd in accordanot with 
the guidelines specif'Kld in 1 aOOvc, !he construc:ti:Ja party shall submit final design phase 
plans 10 the othor parties 11$ follows: 

A. Site Dc:sigtl Documenu Delineating Infonnation OulJined In the COOcqJt Phase with 
the Followins Added Delail: 
o Refined grading plans 
{I Selected lighting fixtures and resultaru lighting levels in foot ClmdIes 
{I Landsalping snowing seneric planting materiah and locations 
o Proposed paving section designs and location 
o Utility layoUis includins; hydrants and sizes proposed 
o Proposed details for curbs, site struclWe5, manholes, de. 
o Proposed site signage de. and locations 

B- Ouildins Dcsipl PI.Iw OdiDeating 1nf00000000ion Outlined in the Conocpt Phase with 
the Follo'Wine Added Detail: 
o Exterior wall thlckneSlC$ 
o Structural columns or bearing waJl$ at builclina exterior and proposed 

foundation dtsiiJl at adjoining wall between abuttins buildinas 



iii!'ii44@I:M,¥',,¥,,#j@,4nb 

o Where common footings are to be shared provide wall or coltunn load 
infonnation for design of that footing 

o Proposed roof plan showing slopes and location of penthouses or other major 
mechanical equipment 

o References of key flashing details of roof to adjoining building 

C. Exterior Elevation Drawings Delineating lnfonnation Outlined in the Concept Phase 
with the Following Added Detail: 

o Proposed building sign standards 
o Paint color chips and samples of other materials such as brick or concrete 

aggregates (glass or aluminum finishes may be annotated on the elevationS) 
o Proposed large scale details of key section conditions to show exterior design 

intent 
o Major penthouses or rooftop equipment profiles 
o Features such as special masonry patterns. bands or special materials and 

textures 
o Rain leaders or scuppers 
o Wall sections at various exterior locations including at the demising wall to 

the adjoining building with key vertical dimensioning 

3. If a building is to have a through-the-wall pedestrian access connection to an 
adjoining building, then the final design phase submission shall also include (to the 
owner of such adjoining building) the following: 

o Plans of the pedestrian mall circulation showing any variations in floor 
elevations 

o Elevations/sections of the proposed mall space showing store front sign 
bulkheads and key dimensions 

o Proposed ceiling design including special features such as variations in height 
or skylights 

o Floor material patterns 
o Landscaping and mall seating areas 
o Proposed interior sign guidelines 
o Paint color chips and samples of other materials such as brick or concrete 

aggregates (glass or aluminum finishes may be annotated on the plans or 
elevations) 

o Proposed large scale details of key section conditions to show interior design 
intent 

4. The constructing party shall provide the other parties with a complete set of bid 
docwnents for the building and/or improvements to be located upon its Parcel. 
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EXHIBITH 
LIGHTING STANDARDS 

FOR SHOPPING CENTER 
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Requested By' LESLIE 06/13/2007 

EXHIBIT} 
AUTHORIZATION TO RELEASE SALES TAX INFORMATION 

Illinois Department of Revenue 
Local Tax Allocation Division 
101 W. Jefferson Street (Level 3-500) 
Springfield, Illinois 62702 

To Whom It May Concern: 

The undersigned is an authorized officer of _________ --,-____ _ 

("Retail Taxpayer") which is doing business at the Kendall Marketplace Shopping Center, in the United 

City of Yorkville, Illinois (the "City"). 

Retail Taxpayer understands that the City is utilizing certain sales tax revenues, including 

a .5% Business District sales tax ("Business District Tax") in order to provide certain benefits 

with respect to such Business District. 

Pursuant to Section 11 of the Retailers' Occupation Tax Act (35 !LCS 120/11), the undersigned 

Retail Taxpayer hereby authorizes the Illinois Department of Revenue ("DOR") to release to the Village 

the amount of the local government's share of the sales tax and Business District Tax received on behalf 

of Retail Taxpayer. 

This information is' to be released to the United City of Yorkville, Attn Finance Director, 

reporting for a period beginning with tax collected by DOR or it successor in September 30, 2007 and 

ending with tax collected in December 31, 2029. Provided, however that only taxes for the above 

described store may be disclosed and not receipts from Retail Taxpayer's other locations. 

TAXPAYER'S ILLINOIS SALES TAX #: _______________ _ 

TAXPAYER BUSINESS Name: ________________ _ 

ADDRESS: _________________________________ _ 



Requested By LESLIE 0&11312007 

,I • 

TAXPAYER: 

By: ______________ __ 

Its: 
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EXHmITX 
SITE PLAN 
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