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Introduction	
  

On October 23, 2013, Judge John Preston Bailey of the U.S. District Court for the Northern 
District of West Virginia ruled that pollutants from industrial animal farms that are washed by 
rain from outside a confinement house into a stream are exempt from the Clean Water Act’s 
(CWA) permitting requirements. The judge found in favor of Lois Alt, a West Virginia farmer 
who raises 200,000 chickens a year at her farm. Normally, a concentrated animal feeding 
operation (CAFO) like Ms. Alt’s must get a permit to discharge into surface waters. Congress 
added a provision to the CWA in 1987 excusing agricultural stormwater discharges from 
permitting requirements. The Environmental Protection Agency (EPA) has interpreted this 
exemption as only covering areas in which manure is applied to land in accordance with specific 
guidelines. In ruling against EPA, Judge Bailey substituted his own interpretation of the statute 
and implementing regulations instead of deferring to EPA’s reasonable and consistent 
interpretation. If appealed and upheld, the decision would greatly expand the scope of the 
exemption and could mean that thousands of other large industrial farms do not need permits.  

Background	
  

Statutory	
  and	
  Regulatory	
  Background	
  
Congress enacted the CWA in 1972, making the unpermitted discharge of pollutants into 
navigable waters illegal.1 Under the CWA’s National Pollutant Discharge Elimination System 
(NPDES), a point source discharger may apply for a permit and, if granted, the discharger must 
comply with the parameters articulated in the permit.2 From the beginning, the term “point 
source” included CAFOs.3 Specifically, a point source was defined as “any discernible, confined 
and discrete conveyance, including but not limited to any . . . concentrated animal feeding 
operation . . . from which pollutants are or may be discharged.”4 
 
In 1987, Congress amended the CWA to exclude  “agricultural stormwater discharges” from the 
definition of a point source.5 The U.S. Court of Appeals for the Second Circuit addressed the 
relationship between the inclusion of CAFOs as a regulated point source and the exclusion of 
agricultural stormwater discharges in Concerned Area Residents for the Environment v. 
Southview Farm.6 The case dealt with the question of whether polluted runoff from fields at a 
large cattle farm that had been over-saturated with liquid manure constituted a violation of the 
CWA or was exempt by virtue of the stormwater exception. Finding both that the dairy farm was 
a regulated CAFO7 and that it was reasonable to conclude that the runoff was primarily caused 
by the heavy application of manure rather than precipitation,8 the Second Circuit held that the 
dairy operation was a point source and not entitled to any agricultural exemption.9 

In 2003, EPA promulgated a rule stating that the discharge of manure or litter from a CAFO as a 
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result of the application of that material to “land areas” under the control of the CAFO is a 
regulated point source discharge unless the stormwater exception applies.10 The rule went on to 
provide that the exception for agricultural stormwater would be triggered where the manure or 
litter has been applied to land in accordance with site-specific nutrient management guidelines.11 
The agency reasoned that when manure was applied at appropriate rates, it was a beneficial 
agricultural production input. In contrast, where appropriate management practices were not 
used, EPA concluded that discharges of manure were not beneficial and should not qualify as 
agricultural stormwater.12 

A wide range of groups challenged the 2003 rule, and the cases were consolidated in the Second 
Circuit as Waterkeeper Alliance v. EPA.13 Most important for these purposes, the Waterkeeper 
court upheld EPA’s interpretation that precipitation-related discharges from land application 
areas were agricultural stormwater if the waste was applied in accordance with guidelines. The 
court noted that the CWA’s treatment of agricultural stormwater was ambiguous: “[T]he Act 
expressly defines the term ‘point source’ to include ‘concentrated animal feeding operations[’]; 
the Act expressly defines ‘point source’ to exclude ‘agricultural stormwater[’]; and the Act 
makes absolutely no attempt to reconcile the two.”14 Under Chevron v. NRDC15 and U.S. v. 
Mead,16 a court is required to defer to such an agency interpretation if the statutory language is 
unclear and the agency’s interpretation is reasonable. Here, the Second Circuit found EPA’s 
construction reasonable.17 

In light of the Waterkeeper decision, EPA promulgated a revised CAFO rule in 2008. Although 
the court had upheld the agency’s interpretation of the agricultural stormwater exemption, EPA 
revised the rule to state that large CAFOs that were unpermitted (because they did not discharge 
or did not propose to discharge) must also use site-specific management practices in order for 
their precipitation-related discharges to qualify as agricultural stormwater.18 

Shortly after publishing the 2008 rule, EPA issued guidance letters helping to explain the scope 
of the new rule. The letters stated EPA’s position that poultry growers must apply for CWA 
permits to release dust through poultry confinement house ventilation fans.19 Agricultural groups 
challenged the guidance letters in National Pork Producers Council v. EPA.20 They argued that 
the guidance documents amounted to a substantive rule issued in contravention of the 
Administrative Procedure Act’s notice-and-comment requirements.21 The U.S. Court of Appeals 
for the Fifth Circuit had no trouble dismissing the challenge because the letters did not constitute 
reviewable, final agency action. Specifically, “the guidance letters merely restate[d] [the CWA’s] 
prohibition against discharging pollutants without an NPDES permit” and had “no effect on [a] 
party’s rights or obligations.”22 In other words, the letters simply reiterated what CAFO 
operators always had to do under the CWA regulatory program: obtain permits for manure and 
other litter that ventilation fans blew into farmyards.  

The	
  Farm	
  Lobby’s	
  Influence	
  
The Alt case can be viewed as one prong in the farm lobby’s concerted and longstanding effort to 
escape regulation under the CWA. Despite being a major contributor to water pollution—
agriculture, for example, is responsible for half of the pollution entering the Chesapeake Bay23 
—the industry has largely escaped regulation and is fighting to hold onto this privileged position. 
Through the American Farm Bureau Federation, its powerful and well-funded trade association, 
the farm lobby has used every available tool to avoid regulation under the CWA. It has 



 3 

challenged every new EPA CAFO rule; it has staged public relations campaigns that claim to be 
grassroots efforts mounted by farmers;24 and it has mounted a judicial challenge to EPA’s 
Chesapeake Bay Total Maximum Daily Load (TMDL), a federally led restoration effort that 
every Bay state supports.25  

The farm lobby represents, among others, the chicken processing industry—companies such as 
Perdue and Tyson. These large companies, known as integrators, contract with smaller farmers to 
raise chickens. CAFOs are tightly controlled by these integrators, which specify exactly how 
chickens are to be grown, inspect farms regularly, and sign lengthy contracts with farmers.  

A closer look at the Alt case reveals the hand of the farm lobby. According to the Bay Journal, 
the West Virginia Farm Bureau bankrolled Ms. Alt’s case.26 The West Virginia Farm Bureau and 
the American Farm Bureau Federation successfully intervened in the case to argue for weaker 
oversight. Ms. Alt raises chickens for Pilgrim’s, the second-largest chicken producer in the 
world.27 The company employs approximately 38,000 people and has the capacity to process 
more than 36 million birds per week. Ms. Alt is one of about 3,900 contract growers who supply 
poultry for the company's operations.  

Facts	
  &	
  Procedural	
  History	
  

Lois Alt raises 200,000 chickens a year at her West Virginia CAFO. Ventilation fans blew litter 
and manure out of Ms. Alt’s eight chicken houses. Rainwater washed this pollution from the 
yard surrounding the chicken houses into Mudlick Run, a nearby stream, by means of “man-
made ditches.”28 Lois Alt did not have a CWA permit authorizing these discharges. 
 
On November 14, 2011, EPA issued an administrative order finding Ms. Alt in violation of the 
CWA for discharging without a permit. EPA ordered her to apply for a permit and informed her 
that, under the law, she could be subject to civil or criminal penalties. Ms. Alt filed suit in district 
court asking for a declaratory judgment that she should not be not subject to CWA permitting 
requirements.  
 
The court allowed the American Farm Bureau Federation and the West Virginia Farm Bureau to 
intervene on Ms. Alt’s behalf. According to the Bay Journal, the West Virginia Farm Bureau 
also funded Ms. Alt’s case.29 The court also permitted five environmental groups to intervene on 
the side of EPA30 but denied the Chesapeake Bay Foundation’s (CBF) motion to intervene and 
then its motion to file a brief as amicus curiae.31 
 
By all accounts, Ms. Alt always ran a clean operation. After EPA inspectors found manure on the 
ground outside the chicken houses, she stepped up her efforts further and began using a conveyor 
belt and hopper to clean the chicken houses. After she implemented these practices, EPA re-
inspected the farm and withdrew its findings and order. It then moved to dismiss the case as 
moot.32 Judge Bailey, however, refused to dismiss the case and proceeded to the merits.33  
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At	
  Issue	
  

The Alt case presented one issue: whether the litter and manure found on Ms. Alt’s farmyard, 
which was picked up by rainwater and traveled through “man-made ditches” into Mudlick Run 
creek was exempt from CWA permitting requirements under the agricultural stormwater 
exception to the definition of a point source. Ms. Alt asked the court to find that EPA’s 
determination that she had violated the CWA by discharging without a permit was arbitrary and 
capricious in violation of the Administrative Procedure Act. 

The	
  Court’s	
  Reasoning	
  

The	
  Court	
  Improperly	
  Substituted	
  its	
  Interpretation	
  of	
  the	
  Exemption	
  for	
  EPA’s	
  
The court rejected EPA’s argument that it had interpreted the entire scope of the exemption in 
the 2003 rulemaking. As support, Judge Bailey quoted from the preamble to the 2003 rule: 
 

EPA does not intend its discussion of how the scope of point source discharges 
from a CAFO is limited by the agricultural storm water exemption to apply to 
discharges that do not occur as a result of land application of manure, litter, or 
process wastewater by a CAFO to land areas under its control . . . .34 
 

Based almost entirely on this one sentence, the judge concluded that the regulations did not 
define agricultural stormwater discharges within the context of CAFO farmyard runoff. In so 
finding, the court avoided applying Chevron deference to the agency’s interpretation. Instead, it 
applied what it termed “common sense and plain English” and found that Ms. Alt’s CAFO was 
agricultural in nature and that the runoff from her farmyard was stormwater.35 
The court’s conclusion flies in the face of EPA’s 2003 rule—upheld as reasonable by the Second 
Circuit in Waterkeeper. Throughout the rulemaking, the agency was clear that the agricultural 
stormwater exemption only applied in the context of proper land application.36 The language of 
the regulation is straightforward:  
 

A precipitation-related discharge of manure, litter, or process wastewater from 
land areas under the control of a CAFO [such as Ms. Alt’s farmyard] shall be 
considered an agricultural stormwater discharge only where the manure, litter, or 
process wastewater has been land applied in accordance with site-specific nutrient 
management practices that ensure appropriate agricultural utilization of the 
nutrients in the manure, litter, or process wastewater . . . .37 
 

When writing the exemption, Congress did not define “agricultural stormwater” or the scope of 
the exemption, leaving it up to the agency to interpret. In its proposed rule, issued in 2001, EPA 
sought to reconcile Congress’ desire to regulate CAFOs with the subsequent exemption for 
agricultural stormwater. “The production area of the CAFO would continue to be ineligible for 
the agricultural storm water discharge exemption because it involves the type of industrial 
activity that originally led Congress to single out concentrated animal feeding operations as point 
sources.38 The agency reasoned that when manure was used to fertilize fields according to certain 
guidelines, it was a beneficial agricultural production input. Where appropriate management 
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practices were not used, however, the manure was not beneficial and any discharges from fields 
should not qualify as agricultural stormwater.39 Likewise, the rationale for the exemption does 
not extend far enough to cover poultry waste that is blown outside of a poultry house; this waste 
is even further removed from having a beneficial agricultural purpose.  
 
Moreover, the agency clarified in its 2008 guidance documents that poultry growers must apply 
for permits for the releases of dust through poultry confinement house ventilation fans.40 
Applying the relatively strict standard set forth in Skidmore v. Swift & Co.,41 Judge Bailey 
dismissed these documents as unpersuasive. Skidmore, however, applies when an agency 
interprets a statute; Auer v. Robbins42 applies where, as here, an agency interprets its own 
regulations. Under the Auer standard, an agency’s interpretation of its own regulations is entitled 
to deference even when the interpretation does not come in the form of an official rulemaking.43  
 
In this case, the 2008 guidance letters announcing EPA’s interpretation of the 2003 and 2008 
rules were unequivocal:  
 

The CWA prohibits the discharge of “pollutants” through a “point source” into a 
“water of the United States” except where authorized by an NPDES permit . . . . 
Potential sources of such pollutants at a CAFO could include . . . litter released 
through confinement house ventilation fans. For CAFOs, any point source 
discharge of stormwater that comes into contact with these materials and reaches 
waters of the United States is a violation of the CWA unless authorized by a 
Clean Water Act NPDES permit.44 
 

The Fifth Circuit further emphasized EPA’s consistent interpretation of the exemption, noting in 
National Pork Producers that it had never been a question that poultry growers had to get a 
permit for pollution that ventilation fans blew from chicken houses.45  

The	
  Stormwater	
  Came	
  from	
  a	
  CAFO	
  Production	
  Area	
  
EPA and the other defendants argued, in the alternative, that stormwater from a CAFO 
production area was not entitled to the stormwater exemption. The court did not reach this 
specific question, however, because it found that the farmyard was not a production area.46  
Regulations define the term “production area” as “part of an AFO that includes the animal 
confinement area, the manure storage area, the raw materials storage area, and the waste 
containment areas.”47 The court reasoned that the farmyard could only fit into the confinement-
area category. The second sentence of the definition provides that “[t]he animal confinement area 
includes but is not limited to open lots, housed lots, feedlots, confinement houses, stall barns, 
free stall barns, milkrooms, milking centers, cowyards, barnyards, medication pens, walkers, 
animal walkways, and stables . . . .”48 According to the court, this list only includes areas where 
animals may be kept or raised, and since the farmyard was not an area where animals could be 
kept or raised, it was not a confinement area.  
The court failed to explain its distinction between a farmyard and a barnyard, or why a farmyard 
is not an open lot.49 The court’s reasoning also ignored the inclusive language of the definition—
“includes but is not limited to”—and substituted its own interpretation of the regulation instead 
of deferring to EPA’s interpretation. 
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The	
  Discharges	
  Were	
  Also	
  Subject	
  to	
  Industrial	
  Stormwater	
  Permitting	
  Requirements	
  
The defendants finally argued that Ms. Alt was required to obtain industrial stormwater permits 
in addition to NPDES permits for the discharges from her CAFO. This argument follows 
logically from the overlapping definitions of industrial stormwater and point sources. The court 
misunderstood, thinking that the defendants were arguing that the discharges were industrial 
rather than agricultural 50  The rest of the court’s reasoning responded to this mistaken 
understanding and did not address the defendant’s actual contention. 

Conclusion	
  

The decision has left a gap in the regulatory program. Admittedly, there is tension between the 
way that Congress called for the regulation of CAFOs as point sources and the stormwater 
exception. The agency dealt with this tension in an entirely reasonable way. As long as manure 
and litter is properly applied under the applicable regulations, the stormwater exception applies. 
If not, the danger of excessive water pollution is just too great.  
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