Creighton

UNIVERSITY

School of Law

Dear Law Student,

Soon you will be here at Creighton School of Law and busily settling in for three tough but
rewarding years of studying and learning the law. Part of this process will involve reading
decided cases reprinted in casebooks. A casebook is a legal text which presents general
information and specific rules governing an area of law and then illustrates these principles
with an excerpt drawn from one or more actual cases decided by courts. Part of your job as a
law student is to read one or more cases each day for each subject and be ready to discuss the
facts, the legal issues presented, the rules of law that may apply to the case, the court’s
decision in the cases, the court’s reasoning for its decision and the rule of law for which the
case ultimately stands. This is no easy process. It involves reading a case pro-actively and then
taking it apart so that you understand why the court decided the way it did. You will also be
asked to discuss if the decision demonstrates sound legal judgment and then reconcile the case
with similar cases, some of which may not have reached a similar result.

Pro-actively reading a case requires that you do more than simply read the case along with its
introductory and concluding remarks. It requires more than highlighting key passages and then
thinking you are ready for class. Pro-active reading requires a law student to 1) read the case, 2)
form an hypothesis about what the case will teach the student about the law, 3) reread the
case and 4) alter the hypothesis as the reading of the case demands, followed by creating a
written document called a “case brief” to memorialize your understanding of the case. This
takes a lot more time than simply reading a case.

On Friday, August 22, as part of your orientation, | will be presenting a seminar designed to
introduce you to preparing for law school and the case briefing process. In preparation for this
session, | have included with this letter a reprint of a case, Baxter v. Fugett, a Torts case which
will introduce you to each requirement in the case briefing process. On Friday, August 22, we
will, as a large group, discuss this case as mapped out on the accompanying attachment and
conduct a verbal briefing of it. | expect each of you to be prepared for this session by bringing a
sample case brief: typed and formatted as explained on the next few pages, along with any
questions or concerns you have about the case briefing process. | look forward to meeting you
in August and introducing you to the study of law.

Sincerely,

Lol C. Ensepgle—

Carol C. Knoepfler
Director of Legal Writing and Assistant Professor of Law

2500 California Plaza ® Omaha, NE 68178
phone: 402.280.2872 o toll free: 800.282.5835 e fax: 402.280.3161 e law.creighton.edu



BRIEFING A CASE

An extremely important part of law school is learning legal analysis: applying a rule of law to a set
of facts to reach a legal conclusion. Learning legal analysis takes a good deal of time and practice.
The classes you will take as first-year students will utilize and develop your skills by using legal
analysis daily.

For each class session, whether the class is torts, contracts, constitutional law, property or civil
procedure, you will be assigned to read one to three reported judicial opinions taken from current
or established case law. After reading each case, you will be expected to draft a case brief which
summarizes the important legal issues or questions raised and then discuss how the court
answered or resolved these legal issues. While the structure of a case brief can vary among
professors, all case briefs basically accomplish the same purpose: explaining the law on which the
court relied and applying the law as stated to the facts of the case.

In an effort to make your preparation for the first week of class more productive, | am providing
you with the structure of a typical case brief. As you read your first cases in each class, use the
outline below as a guide in summarizing and then analyzing the legal principles presented in each
case. Once you are in class, each professor will explain his or her own preference for structuring a
case brief. Use this model until instructed to modify it by each professor.

Structure of the Case Brief

1. Case name and citation: Include the first name on either side of the case caption
(the "versus") and a citation to the reporter(s) in which the case is found. (This is
simple; just copy the case name and reporter reference found under the case
caption. Legal Research & Writing will teach you the correct citation form for each
reporter.)

2. Facts: Discuss the legally significant facts - those which have a bearing on the issue
and outcome of the case. Include both substantive facts (ones which make up the
plaintiff's claim) and procedural facts (ones which affect the ability of the claim to
progress within the court system). The facts should typically be no more than two
(2) paragraphs in length.

3. Issue: State in question form the question which the court must answer to resolve
the controversy. Frame the issue as precisely and narrowly as possible.

4, The Rule In Question: Identify the general legal rule called into question by this
case's particular factual situation. The rule may be stated in text, a synthesis from
the prior cases discussed in the opinion, or inferred from the issues, facts and

rulings in the case. The rule should be one or two sentences long, written in the
present tense.
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Application: Reasons and Policies: Explain why the court ruled as it did (the court's
reasoning). This court’s reasoning is a crucial part of the case brief. It allows the
writer to 1) examine the law or rule the court applied, and 2) explain how the law
was applied to the facts of the pending case. Usually the reasoning begins by
discussing the rule or rules of law which are called into question by the issue. Then
the reasoning discusses to what extent the rule applies to the pending case by
applying the facts of the case to the rule. If the court struggled with deciding which
of several conflicting legal principles to apply, the reasoning will present a) the
conflicting rules, b) opposing arguments and c) a discussion as to why the court
chose to apply one rule over another. The court may also discuss any underlying
social policies the court considered in deciding the case, e.g., fairness to the parties,
advancing the rights of the poor, etc. This section will typically run one to four
paragraphs in length, but may be longer depending upon the difficulty the court
has in either choosing the applicable rule or discussing key facts as they apply to
that rule.

Holding and Disposition: The writer should state if the court found the rule did or
did not apply to these facts. The holding enunciates a short answer to the issue.
The disposition varies depending on whether the case is on the trial level or on
appeal. On the trial level the disposition may be a verdict for the plaintiff or
defendant, an award of damages or an equitable remedy such as granting an
injunction. If the case is on appeal, the disposition will be the court's decision to
affirm, reverse, remand, etc., the lower court’s decision.

Rule of the Case: Enunciate the general rule of law which you have inferred from
the case; that is, a statement which summarizes the court's position on the issue
presented. This is not simply rehashing the rule called into question, but using the
facts of this case to articulate its own rule. This is generally one sentence.

Evaluation: Explain the validity of the decision. Be critical: Did the court apply the
law correctly? Did the court focus on certain facts while ignoring others? Did the
court emphasize a general rule while ignoring more precise rules or equitable
principles? This is generally a paragraph long, but may be longer if you are
convinced the case was decided incorrectly. Your evaluation should not be merely

conclusory (i.e., “The court was wrong.”) but explain why the court was correct or
incorrect providing factual or legal arguments.
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Most students’ first efforts at writing a case brief are anything but brief. This is usually because as
new law students you do not yet have a frame of reference as to what facts and legal principles
are controlling or important in a given case. Don’t worry; with time and exposure to an area of law
you will start to focus on the key or controlling legal principles. At this juncture, it is important to
try to analyze why each case was decided the way it was based on its facts and the law discussed.
To get you going, attached to these notes is a case entitled Baxter v. Fugett, 425 P.2d 462 (Okla.
1967) a torts case dealing with liability of minors for torts. Tort law deals with civil liability that is
imposed by a court upon an individual who in some fashion injures another person or damages a
person’s property. For our meeting on Friday, August 22, | would like each of you to try writing a
case brief for the Baxter case using the format discussed above. Come to the session ready to
discuss your case brief. After we engage in a discussion of the case, | will provide you with a
sample case brief to which you can compare your first efforts.

Please feel free as well to stop by my office (Room 249) any time with any questions you have
concerning your writing or legal analysis.

Professor Knoepfler
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