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Template Sub-contract Agreement

Information for organisations delivering human services in New South Wales and their sub-
contractors

This template is part of the Guide to the Human Services Agreement (Guide). The Guide provides
information on organisations’ key legal obligations under the Human Services Agreement. The
Guide includes a suite of resources to help organisations meet their obligations.

o Caution

The information contained in this document is intended as a guide only and is not legal
advice. Interpreting contract terms is complex. If your organisation has a legal problem you
should talk to a lawyer before making a decision about what to do. Refer to our webpage
on legal advice to see if your organisation may be eligible for free legal advice.

This template has been prepared on the basis of the Agreement for Funding of Services —
Standard Terms dated 16 October 2019 (Standard Terms) and Agreement for Funding of
Services — Schedule dated 31 March 2017 (Schedule), published on the ProcurePoint
website (together referred to as the Human Services Agreement or Agreement).

If the terms on which your Human Services Agreement is based have been amended,
please review the information in this document carefully to make sure they are consistent
where necessary.

o Note: organisations funded by the Department of Communities and
Justice

The Department of Communities and Justice (DCJ) has added supplementary conditions to
the standard form Schedule. The most recent DCJ Schedule, dated 16 October 2019 is
available on the DCJ website.

This template has not been amended to take into account the DCJ Schedule. If your
organisation is the Prime Contractor and uses the DCJ Schedule, we recommend you seek
legal advice as there may be circumstances where the DCJ supplementary conditions
impact the terms of the Sub-contract Agreement.

® -

Read this template with the Human Services Agreement and the Guide at hand for
reference. Specifically, refer to ‘Checklist 8: Things to consider before entering into a sub-
contract agreement’.

Footer text, use Footer — Info style. Insert as required as the first text line on the page.
© 2020 Justice Connect. This information was last updated in February 2020 and is not legal advice; full disclaimer and copyright notice at www.nfplaw.org.au/disclaimer.
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Template Sub-contract Agreement

This is a template sub-contract agreement that has been prepared to help Prime Contractors (sometimes
referred to as the lead contractor) and Sub-contractors prepare a sub-contracting agreement for services
funded by NSW government agencies under the NSW Human Services Agreement.

0 Note

The Prime Contractor may need to get approval from the NSW government agency
before sub-contracting its obligations under the Human Services Agreement (see clause
6.3(b) of the Agreement).

This document will not suit all arrangements. You should carefully consider your needs,
and whether this document is a suitable starting point. You should also carefully
consider the notes in this template, and adapt the template as necessary.

You may wish to get advice from a lawyer about whether this template meets your
needs, and you may want a lawyer to review the document before you finalise it.

If your organisation is funded by DCJ, the DCJ Schedule may impact the terms in this
template. We recommend you seek legal advice.

The template is designed to be read alongside Not-for-profit Law’s Checklist: Things to
consider before entering into a sub-contracting agreement document.

When you have finished adapting the template, remember to delete notes, and check
that the document numbering and cross-referencing is correct.
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SUB-CONTRACTING AGREEMENT

This AGREEMENT is made on the day of [2XXX].

PARTIES
The organisation named in Item Error! Reference source not found. of Schedule 1 (Prime Contractor)
and

The [organisation/individual/partnership] named in Item Error! Reference source not found. of Schedule 1
(Sub-contractor)

(together referred to as the Parties)

BACKGROUND

A. The Prime Contractor is contracted by the NSW Department of [insert] to deliver services under the
NSW Government Agreement for Funding of Services (commonly known as the NSW Human
Services Agreement).

B. The Prime Contractor wishes to engage the Sub-contractor to provide the Services, which are a
component of the services funded under the Funding Agreement.

AGREEMENT

1 Definitions
Aboriginal Person means a person of the Aboriginal race of Australia.
Accounting Standards has the meaning given under the Corporations Act 2001 (Cth).

Agreement Material means Material which the Sub-contractor or its Personnel create in connection
with the Agreement.
Alleged Misconduct means an allegation which raises a reasonable suspicion of:

(& misconduct in connection with the Funds or the Services, including serious or persistent
harassment or bullying; or

(b) acriminal offence having been committed, including theft, fraud or assault.

Asset in respect of the Services means an item of tangible property purchased or leased either wholly
or in part with the use of the Funds provided under this agreement.

Asset Register means a written register which contains details of the Assets, including:

(a) the date each Asset was purchased, leased or otherwise acquired and the name of any
applicable supplier;

(b) adescription of each Asset including (if applicable) any serial or reference number;

(c) the address at which each Asset is located;
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(d) the purchase, lease or acquisition price of the Asset exclusive of GST;
(e) the amount of Funds used to purchase, lease or otherwise acquire the Asset; and

) where relevant, the details of any Asset disposals including sale price.
Auditing Standards has the meaning given under the Corporations Act 2001 (Cth).

Barred Person means a ‘disqualified person’, or a person who is subject to an ‘interim bar’ under
the Child Protection (Working with Children) Act 2012 (NSW); or a ‘registrable person’ referred to in
the Child Protection (Offenders Registration) Act 2000 (NSW).

Budget means the budget (if any) for the expenditure of the Funds that is stated in Schedule 1 or is
otherwise required by Schedule 1 to be provided in relation to the Services, as may be updated in
accordance with the Agreement.

Business Days means a day other than Saturday, Sunday or a gazetted public holiday in New South
Wales.

Change of Control means there is any change in a person's direct or indirect beneficial ownership
or control.

Claim means any claim, right, demand, liability, action, suit, proceeding, charge, cost (including legal
costs on a full indemnity basis), loss, damage and expense of any kind, including those arising out of
the terms of any settlement.

Confidential Information means information of every kind that:

(@) is by its nature confidential;

(b)  has been identified by the Prime Contractor as being confidential;

(c) the Sub-contractor knows or ought to know is confidential; or

(d) areasonable person acting prudently would consider to be confidential,

but does not include information that:
(e) is or becomes public knowledge, other than by breach of this agreement;

() is in the possession of the Sub-contractor without restriction in relation to disclosure before the
date of receipt from the Prime Contractor; or

() has been independently developed or acquired by the Sub-contractor without restriction in
relation to disclosure.

Conflict of Interest means having an interest (whether personal, financial or otherwise) which
conflicts, or which may reasonably be perceived as conflicting, with the Sub-contractor’s ability to
fairly, objectively and independently perform its obligations under this agreement.

Consequential Loss means loss which does not flow directly, naturally or in the usual course of
things from a breach, whether or not that loss was in the reasonable contemplation of the Parties
when this agreement was entered into.

CPWC Act means the Child Protection (Working with Children) Act 2012 (NSW).

Date of the Agreement means the execution date stated at the beginning of this Agreement or, if
nothing is stated, the date on which the Prime Contractor executes the Agreement.

Financially Stable is consistent with the going concern principle.
Funding Agreement means the NSW Human Services Agreement for Funding of Services

(commonly known as the NSW Human Services Agreement) between the Prime Contractor and
[insert name of NSW government agency] dated [insert date].
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Funds mean the money for Services provided to the Sub-contractor under the Agreement as more
particularly described in Item Error! Reference source not found. of Schedule 1 to be paid at the
Intervals.

Insolvency Event means, in relation to a party:

(a) if the party is an individual or partnership, it:
i.  cannot pay its debts when they fall due; or
ii. is declared bankrupt;

(b) inrelation to a trust:

iii. an application or order is sought or made (and is not stayed or dismissed within 20 Business
Days after being sought or made) in any court for the property of the trust to be brought into,
or administered by, the court or brought under the court's control; or

iv. the assets of the trust are not sufficient to satisfy the trustee's debts when they fall due and in
respect of which the trustee has a right to be indemnified out of the assets of the trust; or

(c) if the party is a body corporate within the meaning of the Corporations Act 2001 (Cth):
v. it cannot pay its debts when they fall due;
vi. it becomes insolvent or is deemed to become insolvent under any applicable laws;

vii. areceiver, receiver and manager, administrator (voluntary or otherwise), provisional liquidator,
liquidator, controller or like official is appointed in relation to it;

viii. it enters into a scheme of arrangement with its creditors;

ix. awinding up order is made in relation to it;

X. it assigns property for the benefit of creditors or a class of creditors;

xi. a secured creditor of it exercises rights to take possession of its assets or a power of sale; or
xii. it ceases to carry on business or threatens to do so.

Intellectual Property Rights means all present and future rights conferred by statute, common law or
equity in, or in relation to, copyright, trade marks, patents, designs, inventions and other results of
intellectual activity in the industrial, commercial, scientific, literary and artistic fields, whether non-
registrable, registrable or patentable, but does not include Moral Rights.

Intervals means the intervals set out in Item Error! Reference source not found. of Schedule 1.

Intervening Event means a circumstance beyond the Sub-contractor's reasonable control including:
(a) afire, flood or natural disaster;

(b) an explosion;

(c) an unavoidable accident;

(d) an act of terrorism; or

(e) a strike, lockout or other industrial dispute that is not limited to the Sub-contractor's workplace.
Management Fees means the fees set out in Item Error! Reference source not found. of Schedule 1.

Material means documents, records, software (including source code and object code), goods, images,
information and data stored by any means, including all copies and extracts of same.

Milestone means any milestone for the Services stated in Schedule 1.
Moral Rights has the meaning given under the Copyright Act 1968 (Cth), which includes the right to:

(a) attribution of authorship;

(b) not have authorship falsely attributed; and



Human Services Agreement: Template Sub-contract Agreement NSW | 2020 &

(c) integrity of authorship.

Notified Policies means any policies, guidelines or codes of the [insert name of NSW government
agency] or the NSW Government, as amended or replaced, that are stated in Schedule 1 or which the
Prime Contractor notifies the Sub-contractor about from time to time during the Term.

Objectives means the objectives for the Services stated in Schedule 1.
Officer means a person who:

(a) is an office holder of the Sub-contractor;

(b) makes, or participates in making, decisions that affect the whole, or a substantial part, of the
business of the Sub-contractor;

(c) has the capacity to affect significantly the Sub-contractor’s financial standing;
(d) has the capacity to manage the Sub-contractor and its property;

(e) participates in the governing body, board of directors or any decision-making body of the Sub-
contractor; or

(f) in accordance with whose instructions or wishes the directors of the Sub-contractor are accustomed
to act (excluding advice given by the person in the proper performance of functions attaching to the
person's professional capacity or their business relationship), whether or not such person is a
volunteer or receives payment in respect of his or her role.

Other Material means any Material which a party owned before the Date of the Agreement or which was
created by a party independently of the Agreement.

Performance and Outcome Measures means the performance and outcome measures stated in the
Schedule.

Personnel means officers, employees, volunteers, agents, contractors or sub-contractors.

Public Accountability Body includes the NSW Auditor-General, the New South Wales Ombudsman, the
New South Wales Privacy Commissioner and the Independent Commission Against Corruption.

Records means any documents or other sources of information relating to this agreement that are
compiled, recorded or stored (including in written form, on film or electronically).

Reputational Proceedings means any inquiry, investigation, conciliation, mediation, arbitration or similar
proceedings against the Sub-contractor or the Sub-contractor’'s Personnel that could, or in the Prime
Contractor’s reasonable opinion has the potential to, have an adverse effect on the reputation of the Prime
Contractor, the Services or the NSW Government, including any investigation by the Independent
Commission Against Corruption.

Serious Incident means an incident that:

(a) is likely to impact on the Sub-contractor's ability to provide the Services or otherwise fulfil its
obligations under the Agreement;

(b) may affect or has affected the Sub-contractor's obligations, or the Sub-contractor's performance of
its obligations, under the Agreement and requires an emergency response or involves death, serious
injury or any criminal activity; or

(c) has or may attract adverse public interest and attention.

Services means services provided in accordance with this agreement as set out in Iltem Error! Reference
source not found. of Schedule 1.

Standards means:

(a) applicable Australian Standards and other nationally recognised standards;
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(b) any standards stated in the Schedule; and

(c) any standards which the Prime Contractor notifies the Sub-contractor of from time to time during the
Term.

Supplementary Conditions means any supplementary conditions stated in Schedule 1.
Target Group means the persons (if any) stated in Schedule 1
Term is the period determined in clause 2.

Third Party Material means any Material owned by a third party that is incorporated into the Agreement
Material or is used to provide the Services.

Torres Strait Islander Person means a descendant of an indigenous inhabitant of the Torres Strait
Islands.

<Note that there are extra defined terms within various clauses, for example the GST clause >
2 Term

2.1 The Sub-contractor will provide the Services during the period set out in Item Error! Reference
source not found. of Schedule 1.

3 Relationship of the Parties
3.1 This agreement does not create a relationship of agency, or create a partnership or joint venture

relationship between the Parties. This agreement does not create a relationship of agency, or create
a partnership or joint venture relationship with [insert name of NSW Government agency].

4 Sub-contractor’s general obligations
4.1 During the Term, the Sub-contractor must:
(@) provide the Services in accordance with the terms of this agreement;

(b)  cooperate with and provide all reasonable assistance and information to the Prime Contractor
to enable it to meet its obligations under this agreement and the Funding Agreement; and

(c) pay the Management Fees (if applicable) as set out in Item Error! Reference source not
found. of Schedule 1.

<Note to Parties: it is helpful to explicitly set out who will be responsible for bearing costs for
modifications that are required because of the Funding Agreement requirements>

5 Provision of Services
5.1 The Sub-contractor agrees to provide the Services:
(@) toany Target Group;
(b) ina proper, timely and efficient manner and to a high ethical and professional standard;
(c) in accordance with any Budget for the Services;
(d) so as to meet any Milestones;
(e) with the aim of achieving the Objectives;

() in compliance with any Supplementary Conditions; and
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in accordance with all other requirements of the Agreement.

The Sub-contractor remains fully responsible for providing the Services and for otherwise complying
with the Sub-contractor's obligations under the Agreement and will not be relieved of this
responsibility because of:

@)
(b)

any involvement of the Prime Contractor in the provision of the Services; or

the Prime Contractor's payment of Funds to the Sub-contractor.

Compliance with laws, standards and policies

The Sub-contractor agrees that in carrying out the Services the Sub-contractor and its Personnel will:

(@)

(b)
(©)
(d)

(e)

(f)

comply with all applicable laws (including laws relating to child protection, work health and
safety, superannuation, workers compensation, employment screening, privacy, workplace
relations and tax);

comply with any applicable Notified Policies;
comply with any applicable Standards;

comply with the constitution, governing rules, memorandum of association or articles of
association (as the case may be) of the Sub-contractor in carrying out the Services;

hold and maintain all licences, approvals, consents, accreditations or registrations that are
necessary for the Sub-contractor and its Personnel to provide the Services, including those the
Prime Contractor reasonably request in writing; and

to the extent reasonably practicable, ensure the health and safety of the Sub-contractor's
Personnel.

Performance and Outcome Measures

The Sub-contractor agrees to meet or exceed the Performance and Outcome Measures.

The Sub-contractor agrees to put in place systems to record and measure its performance against
the Performance and Outcome Measures.

The Sub-contractor agrees to monitor and report on its performance against the Performance and
Outcome Measures in accordance with the requirements stated in Schedule 1 and any other
requirements the Prime Contractor notifies the Sub-contractor of in writing.

Complaints

Where the Services are provided to members of the public, the Sub-contractor agrees to:

(@)

(b)

(©)

(d)

have in place during the Term a complaints process which is regularly reviewed and updated
to deal with any complaints about the Services;

maintain and keep updated a complaints register that contains accurate and comprehensive
details of all complaints received in relation to the Services in accordance with the requirements
of clause 40.2;

ensure that the Sub-contractor's complaints process includes advising a person who makes a
complaint that if they are unsatisfied with the outcome of the complaint they may also complain
to the Prime Contractor or a relevant complaints agency;

provide the Prime Contractor, or any person the Prime Contractor nominates, with access to
the Sub-contractor's complaints register and any other material relevant to any complaint,
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9.1

9.2

9.3

10

10.1

10.2

10.3

10.4

where requested to do so; and

(e) keep and implement a document outlining the Sub-contractor's procedure for dealing with
complaints about the Services and make it available for viewing by any person on request.

Aboriginal and Torres Strait Islander service provision

The Sub-contractor agrees to use best endeavours to ensure that the Services are culturally
accessible to Aboriginal Persons and/or Torres Strait Islander Persons having regard to the diversity
of needs of such persons, including the needs of persons from urban, regional and remote areas.

Where the Target Group for the Services are Aboriginal Persons and/or Torres Strait Islander
Persons, the Sub-contractor agrees to use best endeavours to engage relevant individuals, families,
cultural custodians, clan and language groups, community organisations, communities and/or
representatives deemed appropriate by the community in the design, provision and evaluation of the
Services so that the Services are appropriate to local community and cultural needs.

The Sub-contractor agrees to provide the Prime Contractor with evidence of the Sub-contractor's
compliance with this clause 9 upon request.

Personnel
The Sub-contractor is solely responsible for:

(@) all Personnel employed or otherwise supported from the Funds or engaged in relation to the
Agreement; and

(b) the payment of all wages, entitlements, superannuation, payroll and any other tax and
associated costs applicable to the Sub-contractor's Personnel.

The Sub-contractor agrees to use appropriately trained, qualified and experienced Personnel who
hold all legally required authorisations, accreditations, permits and clearances necessary to carry out
their roles in relation to the Services.

Before any Personnel undertake any function or role in relation to the Services, the Sub-contractor
agrees to:

(&) ensure that such Personnel are not prohibited or disqualified under any law from being
employed or engaged to undertake such a role or function, or are not otherwise undesirable to
work with children or vulnerable persons where the Personnel may have contact with children
or vulnerable persons;

(b) have regard to whether any national criminal record check or other probity check of the
Personnel is relevant to and may impact on the suitability of the Personnel to perform their
function or role in relation to the Services; and

(c) provide the Prime Contractor with evidence to its satisfaction of the Sub-contractor's
compliance with clauses 10.3(a) and 10.3(b).

Without limiting any other terms of the Agreement, if the Services involve child-related work under
the CPWC Act, the Sub-contractor agrees to:

(@) if the Sub-contractor is an ‘employer’ for the purposes of section 9 of the CPWC Act, ensure
that all mandatory employment screening (referred to in the CPWC Act as the ‘working with
children check clearance’) has been undertaken on all Personnel engaged to work in ‘child-
related work’ (as defined in the CPWC Act), prior to such Personnel performing any such work;
and

(b)  have risk assessment procedures and risk plans in place to ensure compliance with the CPWC
Act.
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The Sub-contractor agrees to ensure that a person who is a Barred Person, or who is otherwise
undesirable to work with children, does not undertake ‘child-related work’ (as defined in the CPWC
Act) under or in relation to the Agreement.

The Sub-contractor agrees to:

(@) identify and comply with its statutory obligations when engaging others in ‘child-related work’
(as defined in the CPWC Act);

(b) ensure that its Personnel are aware of and comply with their own statutory obligations in
relation to such ‘child-related work’; and

(c) ensure that it and its Personnel do not engage in any conduct that may bring the Prime
Contractor into disrepute or lead to Reputational Proceedings being commenced.

The Sub-contractor agrees to give the Prime Contractor on request such information as the Prime

Contractor may reasonably require in order for the Prime Contractor to assess the Sub-contractor's
compliance with this clause 10.

Objections to and removal of Personnel

The Prime Contractor may object to any Personnel allocated by the Sub-contractor to provide the
Services where such Personnel have engaged in misconduct or cannot perform the inherent
requirements of the Services. Where the Prime Contractor makes any such objection to the Sub-
contractor's Personnel:

(&) the Sub-contractor agrees not to allocate such Personnel to the Services; and

(b) the Prime Contractor will consult with the Sub-contractor about the objection.

Without limiting any other term of the Agreement, the Prime Contractor may require the immediate
removal of Personnel from undertaking any function or role in relation to the Services where, in its

reasonable opinion, the Personnel represents an unacceptable risk to any person who receives the
benefit of the Services.

Notifications

Without limiting any other term of the Agreement, the Sub-contractor agrees to notify the Prime
Contractor in writing as soon as reasonably practicable of any of the following:

(@) changes to the Sub-contractor's name, address and contact detalils;

(b) any actual or proposed material change in the Sub-contractor's constitution, rules or
memorandum or articles of association (to the extent relevant) which:

i. will or may affect the Sub-Contractor's ability to provide the Services; or

ii. would have affected the Prime Contractor's original decision to approve the provision of
the Funds to the Sub-Contractor;

(c) any relevant matters that the Sub-contractor reasonably think might affect its ability to provide
the Services or otherwise meet its obligations under the Agreement; or

(d) any Change of Control that materially affects the Sub-contractor's ability to provide the
Services.

Without limiting any other term of the Agreement, the Sub-contractor agrees to notify the Prime
Contractor in writing immediately of any of the following:

(@) any non-compliance with applicable work health and safety laws;

10
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13

131

13.2

13.3

14

14.1

14.2

14.3

15

15.1

(b)  any actual or proposed action relating to an Insolvency Event;
(c) any current, pending or threatened Reputational Proceedings;
(d) any Alleged Misconduct or Serious Incident; or

(e) the occurrence of any other circumstances as may be stated in Schedule 1.

Payments

The Sub-contractor agrees to:

(@) immediately deposit and keep all Funds that the Prime Contractor pays to it in an account with
an Australian branch of an established bank, building society or credit union that is solely
controlled by the Sub-contractor and allows for the Funds to be separately identified;

(b)  notify the Prime Contractor upon request of the Sub-contractor's account details for the
purpose of paying the Sub-contractor the Funds or if the Sub-contractor's account details
change; and

(c) comply with any other requirements in respect of the Funds as may be stated in Schedule 1.

The Sub-contractor agrees that payment of all or part of the Funds to it is not an admission by the
Prime Contractor that the Sub-contractor has met its obligations under the Agreement.

Unless otherwise expressly provided in the Agreement, the Sub-Contractor is responsible for all costs
and expenses in relation to the Services and the performance of its obligations under the Agreement.

Budget

If stated in Schedule 1, the Sub-contractor agrees to provide the Prime Contractor with an updated
Budget.

The Sub-contractor agrees to:

(&) ensure that any updated Budget is prepared diligently, effectively and to a high professional
standard and consistent with any conditions stated in Schedule 1; and

(b)  provide the updated Budget to the Prime Contractor for review on or before the date or dates
stated in Schedule 1.

An updated Budget is subject to acceptance or rejection in accordance with clause 39.1. The
incorporation of the updated Budget into the Agreement is not a variation to the Agreement.

Use of Funds

Unless the Prime Contractor otherwise provide its prior written consent, the Sub-Contractor agrees
to:

(@) use the Funds only:

i. to provide the Services, or to procure any Assets required for the Services as stated in
Schedule 1, in accordance with the Agreement;

ii. in accordance with the Budget and any Budget conditions stated in Schedule 1; and

iii. in accordance with any time periods stated in Schedule 1 for the expenditure of the
Funds; and

(b)  not commit any Funds for expenditure where such expenditure is likely to occur after the end
of the Term.
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Interest

The Sub-contractor agrees to:

(@) use and deal with any interest earned on the Funds as if that interest is part of the Funds;
(b) only use interest earned on the Funds for the purposes of the Agreement; and

(c) report to the Prime Contractor on the amount of any interest earned on the Funds.

Unspent or misspent Funds during the Term

If at any time during the Term the Prime Contractor forms the reasonable opinion, after having
discussed or made a reasonable attempt to discuss the matter with the Sub-contractor, that:

(@) the Sub-contractor has received Funds that have not been spent or contractually committed
for the Services in accordance with the Agreement, including as a result of the Sub-contractor
having a surplus or underspend for the Services; or

(b) any Funds cannot be shown to the Prime Contractor's reasonable satisfaction to have been
spent or contractually committed in accordance with the Agreement,

then, at the Prime Contractor's discretion, it may by written notice to the Sub-contractor:

(c) require the Sub-contractor to repay that part of the Funds and any interest earned on the
Funds, and the Sub-contractor agrees to repay the Prime Contractor the amount set out in the
notice within 15 Business Days;

(d) allow the Sub-contractor to keep the Funds and any interest earned on the Funds;

(e) make an adjustment to any future payments to the Sub-contractor during the Term; or

()] require the Sub-contractor to otherwise deal with the Funds and any interest earned on the
Funds as directed by the Prime Contractor.

Unspent Funds at the end of the Term

Without limiting any other term of the Agreement, within 15 Business Days following the expiry or

termination of the Agreement the Sub-contractor agrees to repay to the Prime Contractor any Funds

(and any interest earned on such Funds) that:

(@) have not been spent or contractually committed to be paid to a third party in relation to the
Services in a way that can be identified in a written contractual arrangement with that third
party; or

(b) cannot be shown to the Prime Contractor's reasonable satisfaction to have been spent or
committed in accordance with the Agreement.

Increase in the Funds

The Prime Contractor may, in its discretion, increase the amount of the Funds from time to time
without a variation to the Agreement.

The Prime Contractor may make an Indexation increase of the Funds to the Sub-contractor from time
to time, without a variation to the Agreement. For the purposes of this clause ‘Indexation’ means a
percentage increase of Funds as determined by the Prime Contractor.

Additional contributions

Subject to the Prime Contractor notifying the Sub-contractor otherwise, the Sub-contractor agrees to

12
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notify the Prime Contractor within 5 Business Days if any funding is provided to the Sub-contractor
by any other agency or authority in relation to the facilitation of the Services.

GST

In this clause 21:

(@) ‘GST Act’ means A New Tax System (Goods and Services Tax) Act 1999 (Cth);
(b)  ‘GST Law’ has the same meaning as in the GST Act;

(¢)  ‘Ruling’ means a published GST ruling, GST determination or similar document issued by the
Commissioner of Taxation; and

(d) all other words and expressions which are not defined in the Agreement but which have a
defined meaning in GST Law have the same meaning as in the GST Law.

Unless otherwise stated in the Agreement, amounts payable, and consideration to be provided, under
any provision of the Agreement exclude GST.

If a party (‘supplier’) makes a supply under or in connection with the Agreement in respect of which
GST is payable, the recipient of the supply (‘recipient’) will pay to the supplier an amount equal to the
GST payable on the supply at the time the recipient pays or provides any part of the consideration
for the supply.

If any amount on account of GST has been included in the consideration for a supply under the
Agreement, the GST amount is as stated in the Schedule.

Except where clause 21.8 applies:

(@) the supplier agrees to deliver a tax invoice or an adjustment note to the recipient before the
supplier is entitled to payment of an amount under clause 21.3; and

(b) the recipient can withhold payment of the amount payable under clause 21.3 until the supplier
provides a tax invoice or an adjustment note as appropriate.

If an adjustment event arises in respect of a taxable supply made by a supplier under the Agreement,
the amount payable by the recipient under clause 21.3 will be recalculated to reflect the adjustment
event and a payment will be made by the recipient to the supplier or by the supplier to the recipient
as the case requires.

Where a party is required under the Agreement to pay or reimburse an expense or outgoing of another
party, the amount to be paid or reimbursed by the first party will be the sum of:

(&) the amount of the expense or outgoing less any input tax credits in respect of the expense or
outgoing to which the other party is entitled; and

(b) if the payment or reimbursement is subject to GST, an amount equal to that GST.

Where the Sub-contractor makes a taxable supply under or in connection with the Agreement, the
parties agree that:

(&) the Prime Contractor, where permitted by the GST Law and Rulings, may issue a recipient
created tax invoice for the supply by the Sub-contractor in accordance with the GST Law and
Rulings, and the Prime Contractor will retain the original or the copy; and

(b) where the Prime Contractor issues the Sub-contractor with a recipient created tax invoice
pursuant to clause 21.8(a):

i the Sub-contractor will not issue tax invoices in relation to the supply; and
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i the Prime Contractor, and not the Sub-contractor, will issue an adjustment note to the
Prime Contractor for any adjustment event that arises in relation to the supply, and the
Prime Contractor will retain the original or the copy.

Assets

The Sub-contractor agrees to:

(@)

(b)

(©)

(d)

(e)

(®)
(9)
(h)
(i)

()
(k)

comply with any obligations relating to the Assets stated in the Schedule, including any
Supplementary Conditions;

not use the Funds to procure Assets unless the Sub-contractor is procuring Assets that are
stated in the Budget or the Schedule and the Prime Contractor has given its prior written
approval to procure those Assets;

ensure it receives value for money in procuring any Assets;

unless otherwise stated in the Schedule, use each Asset solely for the purpose of providing
the Services for which the Asset has been acquired;

hold all Assets securely and safeguard the Assets against theft, loss, damage or unauthorised
use;

maintain the Assets in good working order;
maintain appropriate insurance in respect of the Assets;
be responsible for maintaining any necessary registration and licensing of the Assets;

not encumber or dispose of any Asset, or deal with or use an Asset, other than in accordance
with this clause without the Prime Contractor's prior written approval;

not dispose of an Asset without the Prime Contractor's prior written approval; and

be fully responsible for, and bear all risk relating to, the use and any approved disposal of the
Assets.

If the Prime Contractor provides its prior written approval to the disposal of an Asset during the Term,
the Sub-contractor agrees at the Prime Contractor's direction to:

(@)

(b)

(©)

pay to the Prime Contractor within 15 Business Days of the date of the disposal, the written
down value of the Asset using the Australian Taxation Office depreciation rates to calculate the
depreciation of the Asset;

pay to the Prime Contractor within 15 Business Days of the date of the disposal, the proceeds
of the disposal, less an amount equal to the sum of the Sub-contractor's proportionate
contribution to the purchase price of the Asset and the Sub-contractor's reasonable costs of
disposal of the Asset; or

use the funds from the disposal of the Asset for a purpose approved in writing by the Prime
Contractor.

On expiry or termination of the Agreement, the Sub-contractor agrees at the Prime Contractor's
direction to:

@)

(b)

pay to the Prime Contractor within 15 Business Days, the written down value of the Asset using
the Australian Taxation Office depreciation rates to calculate the depreciation of the Asset;

dispose of the Asset for the best price reasonably obtainable and pay to the Prime Contractor
within 15 Business Days of the date of the disposal the proceeds of the disposal, less an
amount equal to the sum of the Sub-contractor's proportionate contribution to the purchase
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price of the Asset and the Sub-contractor's reasonable costs of disposing of the Asset; or

(c) use the Asset on such terms and conditions as may be approved in writing by the Prime
Contractor.

The Sub-contractor agrees that the proceeds from any disposal of any Asset are to be treated as if
they are part of the Funds.

Unless otherwise stated in the Schedule, the Sub-contractor will be the legal and beneficial owner of
any assets (including the Assets) purchased with the Funds.

The Sub-contractor agrees to:
(@) record all Assets in an Asset Register; and

(b) provide a copy of the Asset Register to the Prime Contractor as part of any reporting
requirements or when requested by the Prime Contractor.

Suspension of Funds and Services
The Prime Contractor may immediately suspend the whole or any part of the payment of the Funds
or require the Sub-contractor to suspend its use of the whole or any part of the Funds, by giving

written notice to the Sub-contractor, if:

(a) the Sub-contractor has failed, or in the Prime Contractor's reasonable opinion is likely to falil,
to provide the Services in accordance with the Agreement;

(b)  the Sub-contractor has spent the Funds other than in accordance with the Agreement;

(c) the Sub-contractor's provision of the Services is affected by an Intervening Event;

(d)  the Sub-contractor has breached any other term of the Agreement;

(e) the Prime Contractor reasonably suspects that the Sub-contractor is not Financially Stable;

()] the Sub-contractor or any of its Personnel have breached, or the Prime Contractor reasonably
suspects the Sub-contractor has breached, any laws relating to the Services; or

(g) the Sub-contractor suspends the Services otherwise than as permitted by the Agreement.

The Prime Contractor may, by giving written notice to the Sub-contractor, require the Sub-contractor
to reduce the Services to be provided under the Agreement to reflect any suspension or withholding
of all or part of the Funds under clause 23.1.

A notice under clause 23.1 or 23.2 will contain the reasons for any payment being withheld or the
requirement for any Services to be reduced and the steps the Sub-contractor can take to address
those reasons.

Addressing issues in a suspension notice

Subject to any other right of the Prime Contractor under the Agreement, the Prime Contractor will pay
any Funds withheld as a result of any suspension under clauses 23.1 or 23.2 once the Sub-contractor
has addressed the reasons contained in a notice under those clauses to the Prime Contractor's
reasonable satisfaction.

If the Sub-contractor has failed to address the reasons contained in a notice under clauses 23.1 or
23.2 to the Prime Contractor's reasonable satisfaction within 15 Business Days of receipt of the
notice, the Prime Contractor may exercise its rights under clause 44.

15
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26.1

Review and other rights

The Sub-contractor agrees to:

(@) liaise with the Prime Contractor; and

(b)  comply with all of the Prime Contractor's reasonable requests, directions and requirements,

in relation to any monitoring, review or evaluation of the Services that is conducted by or for the Prime
Contractor.

The Sub-contractor agrees that at any time during the Term and for a period of 7 years after the
expiry or termination of the Agreement it will give the Prime Contractor, any persons nominated by
the Prime Contractor and any Public Accountability Body access to:

(@) the Sub-contractor's premises or the premises where the Services are or were provided;

(b)  the premises at which any Assets are located; and

(c) copies of any Records held or created by the Sub-contractor in relation to the Agreement,

for purposes associated with the Agreement, including to:

(d)  monitor or review the Services, including to assess the effectiveness of the Services or to
support improvements in the provision of the Services; and

(e) review, audit or investigate the Sub-contractor's performance under the Agreement.

the Prime Contractor will, whenever practicable, provide the Sub-contractor with reasonable prior
notice of any access referred to in clause 25.2.

When accessing premises and/or Records in accordance with this clause 25, the Prime Contractor
will use its best endeavours to minimise interference to the Sub-contractor's employees and the
conduct of the Services.

The Sub-contractor agrees to ensure that any subcontract it enters into for the purposes of the
Agreement allows the persons referred to in clause 25.2 to have the access contemplated by
clause 25.2.

Nothing in this clause 25 limits or restricts in any way the authority or rights of any Public
Accountability Body.

The Sub-contractor agrees to:

(@) cooperate with and assist the Prime Contractor and any of the other persons referred to in
clause 25.2 to have the information and access contemplated by clause 25.2;

(b) participate in any performance reviews requested by the Prime Contractor from time to time,
including in respect of the its compliance with the Performance and Outcome Measures;

(c) give full and free access to the its Material and Personnel necessary to conduct a review, audit
or investigation of its performance under the Agreement; and

(d) allow the Prime Contractor and any of the other persons referred to in clause 25.2 to inspect
and copy any information necessary to conduct such review, audit or investigation.

Prime Contractor’s obligations

During the Term, the Prime Contractor must:
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(@) provide the Sub-contractor with the Funds to be paid to the Sub-contractor at the Intervals,
subject to the Sub-contractor meeting its obligations under the Agreement to the Prime
Contractor's reasonable satisfaction;

(b)  reimburse the Sub-contractor for all reasonable expenses that have been pre-approved by the
Prime Contractor related to meeting requirements under this agreement.

<Note: Parties could consider including extra obligations, especially if the Prime Contractor will be

charging a management fee, such as: provide referrals and intake; provide
resources/support/training; invite the Sub-contractor to attend sub-contractor meetings/forums>

27 Collaborative working
27.1  The Parties must:

(@) work collaboratively with one another when performing their obligations under this agreement
and undertaking activities related to this agreement;

(b)  use reasonable endeavours to communicate with each other as necessary to develop and
maintain collaborative relationships for the delivery of the Services; and

(c) comply with requests or directions of the other party where that request is reasonable and

necessary so that the other party can meet its obligations under this agreement or the Funding
Agreement.

28 Notification of breach of this agreement

28.1 Each party must immediately notify the other party in writing of becoming aware of a breach or
suspected breach of this agreement.

29 Other obligations
29.1 The Sub-contractor must:
(@) ensure that the provisions of this agreement are reflected in the Sub-contractor’s service
standards and other relevant policies and that these documents are readily available to

Personnel and clients of the Sub-contractor;

(b)  provide input into the Prime Contractor planning processes (where requested by the Prime
Contractor);

(c) if requested to do so by the Prime Contractor, arrange for the Sub-contractor’'s Personnel to
sign individual confidentiality deeds (in a form suitable to the Prime Contractor) and promptly
provide the Prime Contractor with signed copies;

(d) notenterinto any arrangement or commitment in relation to the Services which are inconsistent
with this agreement; and

(e) notify the Prime Contractor, in writing, if financial assistance is provided by any other agency
or authority in relation to the Services.

30 Conflict of Interest
30.1 The Sub-contractor must take all steps as are reasonably practicable to ensure that:
(@) asfarasitisaware, and after making diligent inquiries, at the date of this agreement no Conflict
of Interest exists or is likely to arise in the performance of its obligations under this agreement

with other obligations or interests that it holds; and

(b) itwill not (and agrees to take all reasonable steps to ensure the Sub-contractor’s Personnel do
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not) engage in any activity or obtain any interest that gives rise to a Conflict of Interest.

If the Sub-contractor becomes aware of an actual or possible Conflict of Interest, the Sub-contractor
must:

(@ immediately notify the Prime Contractor in writing of the Conflict of Interest, providing all
relevant information relating to the Conflict of Interest and setting out the steps the Sub-
contractor proposes to take to resolve or otherwise deal with the conflict; and

(b) take any reasonable steps requested in writing by the Prime Contractor to eliminate, resolve
or otherwise deal with the conflict.

If the Prime Contractor notifies the Sub-contractor of an actual or possible conflict of interest, the
Sub-contractor agrees to:

(& make full disclosure of all relevant information relating to the Conflict of Interest and set out the
steps the Sub-contractor proposes to take to manage, eliminate, resolve or otherwise deal with
the Conflict of Interest; and

(b) take such steps as the Prime Contractor may reasonably require of the Sub-contractor to
manage, eliminate, resolve or otherwise deal with the Conflict of Interest to the Prime
Contractor’s satisfaction.

Sub-contracting

The Sub-contractor must not sub-contract or delegate any of its obligations under this agreement
without the express prior written consent of Prime Contractor, which may be withheld for any reason
at the Prime Contractor’s discretion.

Dispute resolution
This clause 32 applies to any dispute which arises between the Parties in relation to this agreement.

Disputes arising between the Prime Contractor and the Sub-contractor in relation to this agreement
and/or the Services must first be attempted to be resolved as set out in the following clauses, as soon
as possible.

If a party believes there is a dispute in connection with this agreement, that party must provide written
notice to the other party, setting out in reasonable detail a summary of its concerns, the outcome it is
seeking and the actions it proposes should be taken to resolve the dispute (Dispute Notice). Once a
Dispute Notice has been issued, the nominated representatives of the Prime Contractor and Sub-
contractor must meet (in person) within 5 Business Days after receipt of the Dispute Notice, and hold
good faith discussions to try and resolve the dispute.

If the dispute has not been resolved within 10 Business Days after receipt of the Dispute Notice, then
the dispute must be referred to the senior representatives of the Parties who must hold good faith
discussions with a view to trying to resolve the dispute.

If the dispute has not been resolved within 20 Business Days after receipt of the Dispute Notice, then
either party may give notice to the other party that it seeks to refer the dispute to mediation with an
independent mediator.

The independent mediator must be agreed upon by the Parties. If the Parties cannot agree on a
mediator within 20 Business Days after receipt of the Dispute Notice, then either party may request
that [insert person agreed upon by the Parties e.g. NSW Law Society Mediation Program
Executive] appoint an independent mediator.

The dispute must be mediated within 30 Business Days after the appointment of the mediator. The
mediator will determine a time and place for the mediation. The Parties must attend the mediation
and attempt in good faith to resolve the dispute. The Parties will share the costs of the mediator, and
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are responsible for meeting their own expenses associated with the mediation.

The Parties agree to use the dispute resolution process in this clause before enforcing any other
rights permitted by law in relation to disputes under this agreement, unless there is urgent need to
seek relief (for example a need to seek an urgent injunction) or the party is unable to comply with
clauses 32.1 to 32.7 because the other party will not comply with those clauses.

Insurance

Subject to clause 33.2, the Sub-contractor agrees to take out and maintain adequate insurance
policies with a reputable insurer:

(&) to comply with its legal obligations and cover its business and operational risks in relation to
the Agreement; and

(b) forthe Term, except for those policies providing cover on a 'claims made' basis, which the Sub-
contractor agrees to maintain for the Term and a period of at least six years thereafter.

Without affecting the Sub-contractor's obligations under clause 33.1, the Sub-contractor agrees to
effect and maintain any insurance stated in the Schedule on the terms stated in the Schedule.

If the Prime Contractor requests, the Sub-contractor agrees to give the Prime Contractor satisfactory
evidence of the insurance policies it is required to effect and maintain under the Agreement.

The Sub-contractor agrees to immediately notify the Prime Contractor of any event which affects or
may affect its compliance with this clause 33.

Indemnity

The Sub-contractor agrees to indemnify, and keep indemnified, the Prime Contractor and the Prime
Contractor's Personnel (each an Indemnified Person) against any Claim that may be made or brought
by any person against the Prime Contractor and the Prime Contractor's Personnel arising out of or in
connection with:

(@) anyunlawful, negligent, reckless or deliberately wrongful act or omission of the Sub-contractor
or the Sub-contractor's Personnel in relation to the Agreement;

(b) abreach or claimed breach by the Sub-contractor or the Sub-contractor's Personnel of a third
party's Intellectual Property Rights or Moral Rights that relates to the Sub-contractor's
performance of the Agreement; or

(c) any death, personal injury or loss of or damage to property relating to the Sub-contractor or
the Sub-contractor's Personnel's performance of the Agreement.

The Sub-contractor's liability to indemnify under clause 34.1 will be reduced proportionally to the
extent that any unlawful, negligent or deliberately wrongful act or omission of an Indemnified Person
caused or contributed to the Claim.

The Sub-contractor agrees to notify the Prime Contractor immediately if it becomes aware of any
Claim or likely Claim, against the Sub-contractor or its Personnel relating to the Agreement.

The Prime Contractor holds on trust for the Indemnified Persons the benefit of the indemnity provided
by the Sub-contractor under clause 34.1.

The Prime Contractor agrees to indemnify, and keep indemnified, the Sub-contractor and the Sub-
contractor's Personnel against any Claim that may be made or brought by any person against the
Sub-contractor and the Sub-contractor's Personnel arising out of or in connection with any unlawful,
negligent, reckless or deliberately wrongful act or omission of the Prime Contractor or the Prime
Contractor's Personnel in relation to the Agreement.
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The Prime Contractor's liability to indemnify under clause 34.5 will be reduced proportionally to the
extent that any unlawful, negligent or deliberately wrongful act or omission of the Sub-contractor or
the Sub-contractor's Personnel caused or contributed to the Claim.

Warranties

The Sub-contractor represents and warrants to the Prime Contractor that the following warranties are
true and correct and not misleading on the commencement of this agreement and for the duration of
the Term:

(a) ifitis a body corporate, it is duly incorporated in accordance with the laws of its place of
incorporation, validly exists under those laws and has the capacity to sue or be sued in its own
name and to own its property and conduct its business as is being conducted;

(b) it has the power to enter into and perform its obligations under this agreement;

(c) the execution, delivery and performance of this agreement has been duly and validly authorised
by the Sub-contractor;

(d) no suit, cause of action, proceeding, application, claim or investigation is current, pending,
threatened or in prospect against it that may have an adverse effect on the performance of this
agreement;

(e) it has, and will continue to have and to use, the skills, qualifications and experience to perform
the Services in an efficient and effective manner, with a high degree of quality and
responsiveness; and

() it has, and will continue to have, skilled, qualified and experienced Personnel who are capable
of performing the Services in accordance with this agreement.

In the event of any change of status or accuracy of the above warranties, without prejudice to any of
the rights or remedies of the Prime Contractor, the Sub-contractor must promptly notify the Prime
Contractor.

Public statements and representations

In performing the Services the Sub-contractor must not make any public statements for or on behalf
of the Prime Contractor or represent itself as an agent, partner, joint venturer or spokesperson for
Prime Contractor or [insert name of NSW government agency].

Confidential Information

The Sub-contractor recognises that in performing this agreement it may have access to the
Confidential Information and/or intellectual property of the Prime Contractor and [insert name of
NSW government agency], including information concerning the Prime Contractor’s business.

The Sub-contractor must treat all Confidential Information as secret and confidential and take all
steps necessary to preserve the confidentiality of the Confidential Information; and

not reproduce or permit the disclosure or reproduction of the Confidential Information other than to
the extent necessary to perform its obligations under this agreement.
The Prime Contractor recognises that in performing this agreement it may have access to the
Confidential Information and/or intellectual property of the Sub-contractor, including information
concerning the Sub-contractor’s business.

The Prime Contractor must:

(a) treat all Confidential Information as secret and confidential and take all steps necessary to
preserve the confidentiality of the Confidential Information; and

(b) not reproduce or permit the disclosure or reproduction of the Confidential Information other
than to the extent necessary to perform its obligations under this agreement.
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Privacy
In providing the Services the Sub-contractor agrees to comply with the:

(&) Privacy and Personal Information Protection Act 1998 (NSW) (as if the Sub-contractor were a
public sector agency for the purposes of that Act)

(b)  Health Records and Information Privacy Act 2002 (NSW), and

(c) Privacy Act 1988 (Cth) and any codes of practice and principles issued under those Acts
(together Privacy Laws).

Without limiting the Sub-contractor’s other obligations under the Agreement, the Sub-contractor
agrees to immediately notify the Prime Contractor if it has reasonable grounds to believe that there
has been a breach of the Privacy Laws in connection with the Services or the Agreement.

The Sub-contractor will take all reasonable steps to ensure that relevant persons are made aware

that the information it collects in relation to the Services may be provided to the Prime Contractor for
the purposes of auditing or assessing the Sub-contractor’'s compliance with the Agreement.

Submission of documents
The Prime Contractor may:

(@) review any document, or any resubmitted document, prepared and required to be submitted
by the Sub-contractor under the Agreement; and

(b)  within 15 Business Days of the submission by the Sub-contractor of such document or
resubmitted document (or such later time as the Prime Contractor may advise), accept or reject
the document.

If any document is rejected, the Sub-contractor agrees to address any comments made by the Prime

Contractor in relation to the document and resubmit the amended document to the Prime Contractor
for review.

Record keeping

The Sub-contractor agrees to keep full and accurate Records in relation to the Agreement:

(a) in accordance with applicable Notified Policies, Standards, Accounting Standards and laws;

(b)  for the Term and for a period of 7 years after the expiry or termination of the Agreement or
such longer period as may be required by law or specified by the Prime Contractor in writing;

and

(c) insuch a way so as to allow the Records to be easily accessed, retrieved and used by the
Prime Contractor.

The Sub-contractor agrees to keep sufficient Records so that:
(@) all accounting and financial transactions, including receipts, proof of purchases, invoices and
payment information relating to the Funds are clearly separate and identified from its other

financial and operational accounts and records;

(b) if required by the Prime Contractor or law, financial statements can be prepared in accordance
with Accounting Standards;

(c) if required by the Prime Contractor or law, accounts and records can be audited in accordance
with Auditing Standards;
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(d)  proper operational records are able to verify the Sub-contractor's performance of its obligations
under the Agreement; and

(e) any Asset Register is maintained in accordance with the Agreement.

The Sub-contractor agrees to dispose of the Records referred to in this clause 40, once they are no
longer required to be maintained in accordance with this clause 40, in accordance with sound records
management practice or as otherwise specified in writing by the Prime Contractor and in accordance
with all laws. This clause 40.3 does not apply to the extent that the Sub-contractor is required to retain
a Record for its internal governance and compliance purposes.

Access to information

The Sub-contractor acknowledges that the Prime Contractor may disclose certain information about
this agreement and the Services provided in accordance to the Government Information (Public
Access) Act 2009 (NSW) (GIPA Act).

The Sub-contractor must, within 5 Business Days of receiving a written request from the Prime
Contractor, provide the Prime Contractor with immediate access to the following information
contained in records held by the Sub-contractor:

(@) information that relates directly to the performance of the Services;

(b) information collected by the Sub-contractor from members of the public to whom it provides, or
offers to provide, the Services; and

(c) information received by the Sub-contractor from the Prime Contractor to enable it to perform
the Services.

For the purposes of clause 41.2, such information does not include:

(@) information that discloses or would tend to disclose the Sub-contractors financing arrangement,
financing modelling, cost structure or profit margin;

(b) information that the Sub-contractor is prohibited from disclosing to the Prime Contractor by
provision made under any Act, whether of any State or Territory, or of the Commonwealth; or

(c) information that, if disclosed to the Prime Contractor, could reasonably be expected to place
the Sub-contractor at a substantial commercial disadvantage in relation to the Prime
Contractor, whether at present or in the future.

The Sub-contractor may request a copy of any public information or report compiled by the Prime
Contractor as a result of surveys or any annual report compiled from ongoing data collections. The
Sub-contractor must make its request in writing and the Prime Contractor must provide copies of
documents requested to the Sub-contractor within 35 Business Days of them receiving a written
request.

All requests for information under this section are also subject to clause 43 regarding intellectual
property rights.

Reports and information

The Sub-contractor agrees to provide the Prime Contractor with all reports and information at the
times and in the format reasonably specified by the Prime Contractor from time to time during the
Term, including in accordance with any reporting requirements:

(@) stated in Schedule 1 and elsewhere in the Agreement; or

(b) that the Prime Contractor may otherwise notify the Sub-contractor of from time to time during
the Term.
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The Sub-contractor agrees to provide reports and information in accordance with, if required by the
Prime Contractor:

(&) applicable policies or guidelines which the Prime Contractor specify; and
(b) relevant Accounting Standards.

In addition to any requirements to provide reports or information to the Prime Contractor, the Sub-
contractor agrees to provide the Prime Contractor with any information, records or reports in relation
to the Services, the expenditure of the Funds or the Sub-contractor's obligations under the
Agreement, when requested to do so by the Prime Contractor.

All reports and information provided by the Sub-contractor to the Prime Contractor will be of a
standard, and provided in a way, reasonably acceptable to the Prime Contractor.

Unless otherwise stated in Schedule 1, the Sub-contractor agrees:

(@) to transfer to the Prime Contractor all Intellectual Property Rights in any reports provided by it
under the Agreement; and

(b)  thatit must not publish or provide the reports to any third parties without the Prime Contractor's
prior written consent.

Intellectual Property Rights
Subject to clause 41.5 and except as otherwise stated in Schedule 1:

(@) the Sub-contractor owns all Intellectual Property Rights in the Agreement Material upon its
creation; and

(b)  nothing in the Agreement affects ownership of Intellectual Property Rights in either party’s
Other Material or in any Third Party Material.

If the Services provided in accordance with the Agreement involve or impact on the cultural and
intellectual property rights of Aboriginal Persons and/or Torres Strait Islander Persons, the parties
recognise the need to respect those rights, and where practicable agree to take measures to protect
those rights.

Unless Schedule 1 provides otherwise, the Sub-contractor grants the Prime Contractor a perpetual,
irrevocable, royalty-free, worldwide, non-exclusive and transferrable licence (including the right to
sub-license) to use, copy, modify and exploit the Agreement Material.

The Sub-contractor grants the Prime Contractor a perpetual, irrevocable, royalty-free, worldwide,
non-exclusive and transferrable licence (including the right to sub-license) to use, copy, modify and
exploit the Third Party Materials and the Sub-contractor's Other Material, but only in conjunction with
the Agreement Material.

The Sub-contractor agrees to promptly provide the Prime Contractor with copies of any Agreement
Material upon request.

The Sub-contractor agree to ensure that in complying with the Agreement, it and its Personnel do not

infringe any person's Intellectual Property Rights or Moral Rights or authorise the infringement of any

such rights.

Without limiting clause 42, the Sub-contractor agrees that:

(&) the Prime Contractor's use of any Agreement Material, Third Party Material or Other Material
provided by the Sub-contract pursuant to the Agreement will not infringe the Intellectual
Property Rights or Moral Rights of any person; and

(b) it will ensure that at all relevant times it holds all necessary rights and consents to allow the
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Prime Contractor to exercise Our rights under this clause 42.

The Sub-contractor agrees to obtain all necessary consents to any act or omission that might
otherwise infringe a person's Moral Rights under or in connection with the Agreement, including acts
or omissions that occurred before, on or after the Date of the Agreement.

The Sub-contractor agrees to provide the Prime Contractor with written copies of the consents
referred to in clause 43.8 on request and immediately notify the Prime Contractor if it cannot obtain
any such consent.

<Note to Parties: consider whether the Prime Contractor will be providing any intellectual property
to the Sub-contractor. If so, add protection here.>

Termination

Without limiting the Prime Contractor's other rights under the Agreement, the Prime Contractor may
terminate the Agreement with immediate effect by giving notice to the Sub-contractor, if:

(a) the Sub-contractor breaches a provision of the Agreement and fails to remedy the breach within
15 Business Days following receipt of a notice requiring the Sub-contractor to do so (or such
longer period as the Prime Contractor may specify);

(b)  the Sub-contractor repeatedly breaches a provision of the Agreement and the Prime Contractor
has provided the Sub-contractor with an opportunity to remedy those breaches, whether or not
the Sub-contractor has remedied those breaches;

(c) the Prime Contractor is reasonably satisfied that any statement provided by the Sub-contractor
and relied upon by the Prime Contractor to approve the Funds is incorrect, incomplete, false
or misleading in way which would have affected the original decision to approve the Funds;

(d) the Sub-contractor has a Change of Control that the Prime Contractor reasonably believes will
have an adverse impact on the decision to pay the Funds or the Sub-Contractor's ability to
perform its obligations under the Agreement;

(e) the Sub-contractor suffers an Insolvency Event;

)] to the extent relevant, a change to the Sub-contractor's constitution, rules, memorandum or
articles of association or operations means that the Sub-contractor is no longer eligible for the
Funds or the Sub-contractor is no longer able to comply with the Agreement;

() the Sub-contractor no longer has the requisite authorisations, licenses, accreditation,
registrations or consents to be legally capable of providing the Services or performing its
obligations under the Agreement; or

(h)  the Sub-contractor has failed to notify the Prime Contractor of a Conflict of Interest, the Sub-
contractor is unable or unwilling to resolve the Conflict of Interest to the Prime Contractor's
reasonable satisfaction or, in the Prime Contractor's opinion, a Conflict of Interest exists which
prevents the Sub-contractor's performance of the Agreement.

The Prime Contractor may, in its sole and absolute discretion, terminate this Agreement at any time
by providing written notice to the Sub-contractor specifying the date of termination which will be no
less than 85 days after the date of the Prime Contractor's notice.

The Sub-contractor may, in its sole and absolute discretion, terminate this Agreement at any time by
providing written notice to the Prime Contractor specifying the date of termination which will be no
less than 7 months after the date of the Sub-contractor's notice.

The party electing to terminate under clause 44.2 or clause 44.3 agrees to pay any reasonable costs
directly and necessarily incurred by the other party as a result of the termination under clause 44.2
or clause 44.3 (as relevant) (excluding any loss of profits or income) as long as the costs are proven
to the terminating party's reasonable satisfaction.
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The Prime Contractor will not, in any circumstance, be liable for any Consequential Loss suffered by
the Sub-contractor or its Personnel as a result of the termination of this agreement, except as
contemplated in this clause 44.5. Where [insert name of NSW government agency] terminates the
Funding Agreement for cause in circumstances where the breach of the Funding Agreement by the
Prime Contractor resulting in the termination of the Funding Agreement is not caused or contributed
to by the acts or omissions of the Sub-contractor or its Personnel (whether under this agreement or
otherwise), the Sub-contractor will be entitled to be paid by the Prime Contractor:

(@) for the Services performed prior to the date of termination, the amount which would have been
payable if this Sub-contract had not been terminated and the Sub-contractor had been entitled
to and made a payment claim on the date of termination; and

(b) the cost of materials reasonably ordered by the Sub-contractor to perform the Services which
the Sub-contractor is legally liable to accept, but only if the materials become the property of
the Prime Contractor upon payment;

subject to the Sub-contractor taking all reasonable steps to mitigate such costs and up to and not
exceeding <Parties to insert pecuniary cap or formula>.

The amount payable under clause 44.5 is the Sub-contractor’s sole entitlement in connection with
the termination of this agreement under clause 44.5, whether under this agreement or otherwise.

Consequences of Expiry or Termination

On expiry or termination of the Agreement, the Prime Contractor may direct the Sub-contractor to:
(&) promptly deliver to the Prime Contractor or its nominee; or

(b)  destroy,

all of the Prime Contractor's Confidential Information and any Agreement Material and Records that
the Sub-contractor hold or control that are required for the provision of the Services and the
performance of the Sub-contractor's obligations under the Agreement, and the Sub-contractor agrees
to comply with any such direction.

The Prime Contractor's liability to the Sub-contractor on termination of the Agreement (including
under clause 44.2) is limited to the amount of unpaid Funds remaining at the date of termination of
the Agreement.

On expiry or termination of the Agreement, the Sub-contractor agrees to:

(@) repay any unspent Funds in accordance with clause 18;

(b)  deal with any Asset in accordance with clause 22.3;

(c) within 15 Business Days of the expiry or termination of the Agreement, provide the Prime
Contractor with any outstanding reports or data due to it under the Agreement;

(d) provide the Prime Contractor with any reports and Records that it reasonably require of the
Sub-contractor; and

(e) provide the Prime Contractor with all reasonable assistance to ensure the orderly transition of
the Services and Assets to the Prime Contractor or its nominee. Where the Agreement is
terminated under clause 44.1, the Sub-contractor agrees to provide this assistance to the Prime
Contractor at its cost.

Intervening Events

The Sub-contractor agrees to notify the Prime Contractor if it is, or reasonably believe it will be,
prevented from performing its obligations under the Agreement due to an Intervening Event.
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The notice under clause 43.1 must contain details of the Intervening Event including the extent the
Intervening Event has affected or may affect the Sub-contractor's obligations under the Agreement.

The Sub-contractor agrees to take all reasonable steps to remove, overcome or minimise the effects
of an Intervening Event on the performance of its obligations under the Agreement.

The Prime Contractor may terminate the Agreement if the Sub-contractor cannot provide the Services
for more than 2 calendar months due to an Intervening Event.

The Prime Contractor can arrange another provider for the Services while the Services are
suspended due to an Intervening Event, without being liable to the Sub-contractor.

Accrued Rights

Termination of this agreement will not affect any accrued rights of either party.

Survival

Rights, Insurance and Indemnity and any clauses of the Funding Agreement which are intended to
survive termination of the Funding Agreement (to the extent they apply to the Sub-contractor), will
survive termination of this agreement.

Variation

The Agreement can only be varied by a written document executed by both the Sub-contractor and
the Prime Contractor.

Notices

Any notice required or given under this agreement must be provided in writing. This can include in
electronic form (such as emalil).

Entire Agreement

This agreement constitutes the whole and entire agreement between the Parties and supersedes any
prior representation, understanding or arrangement given or made by the Parties whether orally or in
writing.

Counterparts

This agreement may be executed in any number of counterparts. All counterparts taken together
constitute one agreement.

Invalidity

A word or provision must be read down if:

(a) this agreement is void, voidable or unenforceable if it is not read down;

(b) this agreement will not be void, voidable or unenforceable if it is read down; and
(c) the provision is capable of being read down.

A word or provision must be severed if:

(&) despite the operation of clause 53.1, the provision is void, voidable or unenforceable if it is not
severed; and

(b) this agreement will be void, voidable, or unenforceable if it is not severed.
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The remainder of this agreement has full effect even if clause 53.2 applies.
Waiver

A right or remedy created by this agreement cannot be waived except in writing signed by the party
entitled to that right. Delay by a Party in exercising a right or remedy does not constitute a waiver of
that right or remedy, nor does a waiver (either wholly or in part) by a party of a right operate as a
subsequent waiver of the same right or of any other right of that party.

Governing Law and Jurisdiction

This agreement is governed by the laws of New South Wales, Australia and the Parties agree to
irrevocably submit to the non-exclusive jurisdiction of the courts of New South Wales.

<Note to Parties: make sure that the people executing this agreement have been appropriately
authorised to do so. This may be through a formal delegation of the board to the person, or through
a power of attorney. These signature blocks may need to be amended to meet internal
requirements of organisations for executing documents. For example some organisations require
two Directors to execute (i.e. sign) agreements over a certain value. The Prime Contractor should
also check with the relevant NSW government agency that is being funded by as to whether it has
any specific requirements in relation to the signing of agreements.>

Security Procedures
The Sub-contractor must:

(a) establish, maintain, enforce and continuously improve the Sub-contractors safety, security
and privacy procedures and safeguards as set out in the Notified Policies against the
unauthorised access, use, disclosure, destruction, loss or alteration of Confidential
Information and personal information; and

(b)  notify and keep the Prime Contractor notified at all times of the Sub-contractor’s current
safety, security and privacy procedures and safeguards in respect of Confidential Information
and personal information and keep the Prime Contractor notified of any amendments to such
procedures and safeguards that are made from time to time.

Notification of Security Breach
Without prejudice to clause 56, the Sub-contractor must:

(a) comply, and ensure that its Personnel comply, with the secrecy and security requirements of
the Notified Policies;

(b)  provide the Prime Contractor with immediate written notice if the Sub-contractor or its
Personnel become aware of an actual, alleged or suspected breach of the secrecy and
security requirements referred to in clauses 56 and 57(a) (Security Breach);

(c)  within 24 hours from the notification in clause 57(b), conduct an investigation into the Security
Breach and notify the Prime Contractor of its findings in respect of whether a secrecy or
security breach has occurred, the nature of the breach, its consequences and plan to
remedy; and

(d) if a secrecy or security breach has occurred, as soon as reasonably practicable from the
conclusion of the investigation in clause 57(c), remedy the secrecy or security breach and
notify the Prime Contractor as soon as that remedy has been applied.
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Signed by
[Prime Contractor]

in accordance with section 127 of the
Corporations Act 2001 by a DIRECTOR
and SECRETARY or DIRECTOR:

Signature of DIRECTOR Signature of DIRECTOR or SECRETARY

Name of DIRECTOR (please print) Name of DIRECTOR or SECRETARY
(please print)

Date:

Signed by
[Sub-contractor]

in accordance with section 127 of the
Corporations Act 2001 by a DIRECTOR
and SECRETARY or DIRECTOR:

Signature of DIRECTOR Signature of DIRECTOR or SECRETARY

Name of DIRECTOR (please print) Name of DIRECTOR or SECRETARY
(please print)

Date:
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Schedule 1

Description Details

1.

10.

11.

Details of Prime Contractor

Details of Sub-contractor

Prime Contractor’s nominated
contact details for requests and
communications made under this
agreement

Sub-contractor’s nominated
contact details for requests and
communications made under this
agreement

Sub-contractor senior staff to be
contacted if a dispute arises for
the purposes of dispute resolution
clause 32

Prime Contractor senior staff to be
contacted if a dispute arises for
the purposes of dispute resolution
clause 32

Services

Objectives

Target Group

Term

Funds(exclusive of GST)

Name: <Parties to insert>
A.C.N: <Parties to insert>
A.B.N: <Parties to insert>

Address: <Parties to insert>

Name: <Parties to insert>
A.C.N: <Parties to insert>
A.B.N: <Parties to insert>

Address: <Parties to insert>

Name: <Parties to insert>
Address: <Parties to insert>

Email: <Parties to insert>

Name : <Parties to insert>
Address: <Parties to insert>]

Email: <Parties to insert>

<Parties to insert>

<Parties to insert>

<Parties to insert a description of the Services to be provided by
the Sub-contractor. It should be as close to the description under
the Funding Agreement as possible >

<Insert the Prime Contractor's objectives for the Services>

<Insert any applicable Target Group for whom the Services must
be provided. If no Target Group will apply, then insert the words
‘Not applicable™>

<Parties to determine. Should include the agreed Term, and any
options or extension provisions that the Parties have negotiated.
Consideration should be given to the term contained in the Funding
Agreement>

$ <Parties to determine>

<Note that if Fees include funding that derives from [insert name
of NSW government agency] as well as other fees, these should
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Description Details

12.

13.

14.

15.

16.

Invoicing intervals

Management Fees

Budget

Assets

Milestones

be separated out for clarity. Any changes that may occur to Fees
throughout this agreement, such as application of CPI to the Fees,
or pass-through of increases to Funds provided by [insert name of
NSW government agency] to the Prime Contractor should be
clearly set out here. Further, any interest earned on Fees must only
be used for the Services.>

<Insert the basis on which Funds will be paid to the Sub-
contractor>

<Insert Sub-contractor's bank account details (including account
name, BSB and account number)>

<User Note: The Sub-contractor's account should be with an
Australian branch of an established bank, building society or credit
union>

<Insert any specific time period for expenditure of the Funds. If no
specific requirements will apply, then insert the words ‘Not used’>

<Parties to determine invoicing requirements and payment
timeframes>

<Parties to determine>

<Parties to insert the budget for the expenditure of the Funds. If no
budget applies, then insert the words ‘Not applicable’>

<If an updated Budget is required to be submitted during the Term
specify any conditions for the preparation of the updated Budget
and the date(s) for submitting the updated Budget>

Asset threshold value: $<Insert amount> (exclusive of GST)
Other items that are Assets: <Insert>

<User Note: List any items that are to be ‘Assets’ for the purposes
of the Agreement and are therefore to be subject to the obligations
relating to ‘Assets’ under the Agreement (e.g. clause 22)>

Asset obligations: <Insert details of any specific obligations that
relate to the Assets. If none apply, insert the words ‘Nothing
stated >

<User Note: Consider whether the Provider should comply with
any specific obligations regarding the Assets. See clause 22.1 for
the default obligations that apply to the Assets>

No. Milestone Due date
1 <Insert description of <Insert date by which
Milestone> Milestone must be
achieved>
2 <Insert > <Insert>
3 <Insert > <Insert>

<User Note: This section should include a detailed description of
any Milestones that apply to the provision of the Services. Each
Milestone should be referrable to the Services section above and
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Description Details

should specify the time by which the Milestone must be achieved. If
Milestones are also applicable to payment then an appropriate link
should also be made with the payment section above. If no
Milestones are applicable, then insert the words ‘Not applicable’

17. Notified Policies <Insert any specific policies, guidelines or codes of the Agency or
the NSW Government that the Sub-contractor must comply with in
providing the Services. If nothing specific will apply, then insert the
words ‘Nothing specified’

18. Standards <Insert any specific standards that the Sub-contractor must comply
with in providing the Services. If no specific standards will apply,
then insert the words ‘Nothing specified’>

<User Note: This section should be completed if there are any
specific standards that the Prime Contract wants the Sub-
contractor to comply with>

19. Performance and Outcome <Insert details of:

Measures . ) )
(a) the specific Performance and Outcome Measures against which

the Sub-contractor's provision of the Services will be assessed;

(b) the period(s) over which those measures apply (e.g. monthly or
annually);

(c) how the Sub-contractor's performance will be assessed; and

(d) how the Sub-contractor must report on its provision of the
Services against the Performance and Outcome Measures>

<User Note: The measures should be focussed on outcomes.
Where this is not possible, outputs-focussed performance
measures are acceptable>

20. Insurance <Insert any specific insurance requirements of the Prime
Contractor which the Sub-contractor must satisfy under the
Agreement>

<User Note: Consider any specific insurance policies, levels of
insurance and insurance terms with which the Sub-contractor must
comply.>

21. Supplementary Conditions <Insert any Supplementary Conditions that will apply to the
Agreement. If any such terms are to prevail over any specific terms
in the Standard Terms, this must be specifically indicated. If no
Supplementary Conditions are to apply, then insert the words ‘Not

applicable’>
22. Additional items requiring <Insert details of any matters additional to those listed in
immediate notification clause 13.2 that require immediate notification to the Prime

Contractor. If there are no further matters, then insert the words
‘None stated’>

23. Additional contributions <Insert details of any additional monetary or in-kind contributions
for the Services (or any other activity that is the same as or similar
to the Services) that the Sub-contractor has disclosed that it is
receiving from another party(s)>
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Description Details

24. Reporting requirements Report Content of Frequency Form and Details of
name report / report of report method of | recipient
requirements delivery (name,
of report title and
email
address)
<Insert> | <Insert> <Insert> <Insert> <Insert>
25. Ownership of and licensing of Prime Contractor/Sub-contractor>
Intellectual Property Rights
<User Note:

If the Sub-contractor is to own the Intellectual Property Rights
which the Sub-contractor or its Personnel creates in connection
with the Agreement, then select ‘Subcontractor’ and delete the
other option.

If the Prime Contractor wishes to own the Intellectual Property
Rights which the Sub-contractor or its Personnel creates in
connection with the Agreement, then select ‘Prime Contractor’ and
delete the other option>

26. <Parties can insert any other terms  <Parties can insert any other terms required>
required>
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Resources

Not-for-profit Law resources

Not-for-profit Law has developed a Guide to the Human Services Agreement which includes a fact sheet, a
template sub-contract agreement, and a range of checklists which should be read together. See Not-for-
profit Law’s page on Government Funding Agreements:

» Fact sheet - Human Services Agreement: Department of Communities and Justice Supplementary

Conditions
» Fact sheet — Human Services Agreement: Important clauses
» Checklist 1 — How do we meet our notification obligations?
» Checklist 2 — How do we meet our reporting obligations?
» Checklist 3 — How do we practically comply with the Human Services Agreement?
» Checklist 4 — How do we meet our privacy obligations?
» Checklist 5 — How do we meet our intellectual property obligations?
» Checklist 6 — What are our obligations when engaging Personnel?
» Checklist 7 — What records and registers do we need to keep?
» Checklist 8 — Things to consider before entering into a sub-contract agreement
» Template Sub-contract Agreement
In addition, we have resources on the following related topics:
» Background checks
» Conflicts of interest and other duties
» Documents and records
» Employees
» Financial reporting
» Intellectual property
» Privacy
» Risk and Insurance
» Volunteers

Other related resources

» NSW Government ProcurePoint

Legislation

» A New Tax System (Goods and Services Tax) Act 1999 (Cth)
» Child Protection (Working with Children) Act 2012 (NSW)

» Copyright Act 1968 (Cth)

» Corporations Act 2001 (Cth)

» Government Information (Public Access) Act 2009 (NSW)



http://www.nfplaw.org.au/govfunding
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
https://www.nfplaw.org.au/state-funding-agreements
http://www.nfplaw.org.au/recruitment
https://www.nfplaw.org.au/governance
https://www.nfplaw.org.au/recordkeeping
https://www.nfplaw.org.au/employees
https://www.nfplaw.org.au/annual-reporting-government
https://www.nfplaw.org.au/ip
https://www.nfplaw.org.au/privacy
https://www.nfplaw.org.au/riskinsurance
http://www.nfplaw.org.au/volunteers
http://www.procurepoint.nsw.gov.au/contracts/cscm2691
https://www.ipaustralia.gov.au/
https://www.ipaustralia.gov.au/
http://www9.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/antsasta1999402/
http://www9.austlii.edu.au/cgi-bin/viewdb/au/legis/nsw/consol_act/cpwca2012388/
http://www9.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/ca1968133/
http://www9.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/ca2001172/
https://www.legislation.nsw.gov.au/#/view/act/2009/52
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» Health Records and Information Privacy Act 2002 (NSW)
» Privacy Act 1988 (Cth)
» Privacy and Personal Information Protection Act 1998 (NSW)

[i¥%1. | Finance,
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This resource was developed with financial support from the NSW Department of Finance, Services
& Innovation.


https://www.legislation.nsw.gov.au/#/view/act/2002/71
https://www.legislation.gov.au/Series/C2004A03712
https://www.legislation.nsw.gov.au/#/view/act/1998/133

