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HYPOTHECATION AGREEMENT

(Business Organization)

Pennsylvania

DEBTOR:


Name

Address of Chief Executive Office

a  ( corporation  ( general partnership  ( limited partnership  ( limited liability company  ( 

organized under the laws of the State of 

BORROWER:


Name

Address

BANK:
M&T Bank, a New York banking corporation, with banking offices located at One M&T Plaza, Buffalo, New York  14203  Attention:  Office of General Counsel.

For good and valuable consideration, and intending to be legally bound, Debtor agrees as follows:

LISTNUM ParaNumbers2 \l 1
DEFINITIONS.
LISTNUM ParaNumbers2 \l 2
“Borrower Obligations” shall mean any and all obligations, indebtedness and other liabilities of Borrower to the Bank now or hereafter existing, of every kind and nature and all accrued and unpaid interest thereon including without limitation, whether such obligations, indebtedness and other liabilities (i) are direct, contingent, liquidated, unliquidated, secured, unsecured, matured or unmatured; (ii) are pursuant to a guaranty or surety in favor of the Bank; (iii) were originally contracted with the Bank or with another party (including obligations under a guaranty or surety originally in favor of such other party); (iv) are contracted by Borrower alone or jointly with one or more other parties; (v) are or are not evidenced by a writing; (vi) are renewed, replaced, modified or extended; or (vii) are periodically extinguished and subsequently reincurred or reduced and thereafter increased.

LISTNUM ParaNumbers2 \l 2
“Collateral” means any and all property which is subject to the Bank lien, security interest or other encumbrance or otherwise pledged to the Bank under a Security Agreement.

LISTNUM ParaNumbers2 \l 2
“Security Agreement” means collectively any general or specific security agreement or any other agreement by Debtor in favor of the Bank under which the Debtor has granted to the Bank a lien, security interest or other encumbrance on Debtor’s property or otherwise pledged property to the Bank, as such Security Agreement may be amended, modified or replaced from time to time.

LISTNUM ParaNumbers2 \l 2
Any of the following shall constitute an “Event of Default”:  (i) failure by Borrower to pay when due (whether at the stated maturity, by acceleration, upon demand or otherwise) the Borrower Obligations, or any part thereof, or there occurs any event or condition which after notice, lapse of time, or after both notice and lapse of time will permit acceleration of any Borrower Obligation; (ii) default by Borrower in the performance of any obligation, term or condition of any agreement with the Bank or any of its affiliates or subsidiaries (collectively, “Affiliates”); (iii) failure by Borrower to pay when due (whether at the stated maturity, by acceleration, upon demand or otherwise) any indebtedness or obligation owing to any third party or any Affiliate, the occurrence of any event which could result in acceleration of payment of any such indebtedness or obligation or the failure to perform any agreement with any third party or any Affiliate; (iv) Borrower or Debtor is dissolved, becomes insolvent, generally fails to pay or admits in writing its inability generally to pay its debts as they become due; (v) Borrower or Debtor makes a general assignment, arrangement or composition agreement with or for the benefit of its creditors or makes, or sends notice of any intended, bulk sale; the sale, assignment, transfer or delivery of all or substantially all of the assets of Borrower or Debtor to a third party; or the cessation by Borrower or Debtor as a going business concern; (vi) Borrower or Debtor files a petition in bankruptcy or institutes any action under federal or state law for the relief of debtors or seeks or consents to the appointment of an administrator, receiver, custodian or similar official for the wind up of its business (or has such a petition or action filed against it and such petition action or appointment is not dismissed or stayed within forty-five (45) days); (vii) the reorganization, merger, consolidation or dissolution of Borrower or Debtor (or the making of any agreement therefor); (viii) the death or judicial declaration of incompetency of Borrower or Debtor, if either is an individual; (ix) the entry of any judgment or order of any court, other governmental authority or arbitrator against Borrower or Debtor; (x) falsity, omission or inaccuracy of facts submitted to the Bank or any Affiliate (whether in a financial statement or otherwise) by Borrower or Debtor; (xi) an adverse change in the Collateral or Borrower or Debtor, their respective businesses, operations, affairs or conditions (financial or otherwise) from the status shown on any financial statement or other document submitted to the Bank, and which change the Bank determines will have a material adverse affect on (a) the Collateral or Borrower or Debtor, their respective businesses, operations or conditions (financial or otherwise), or (b) the ability of Borrower to pay or perform the Borrower Obligations; (xii) any pension plan of Borrower or Debtor fails to comply with applicable law or has vested unfunded liabilities that, in the opinion of the Bank, might have a material adverse effect on Borrower’s or Debtor’s respective ability to repay its debts; (xiii) any indication or evidence received by the Bank that Borrower or Debtor may have directly or indirectly been engaged in any type of activity which, in the Bank’s discretion, might result in the forfeiture or any property of Borrower or the Collateral to any governmental authority; (xiv) the occurrence of any event described in Section 1.1(i) through and including 1.1(xiii) with respect to any endorser, guarantor or any other party liable for, or whose assets or any interest therein secures, payment of any of the Borrower Obligations; or (xv) the Bank in good faith deems itself insecure with respect to payment or performance of the Borrower Obligations.

LISTNUM ParaNumbers2 \l 1
SECURITY AGREEMENT; COLLATERAL.  The Collateral granted to the Bank under a Security Agreement is granted as continuing security for the payment and performance of the Borrower Obligations as well as the obligations of Debtor.  This Agreement is irrevocable, absolute, continuing, unconditional and general without any limitation.  This continuing security for the Borrower Obligations is, and is intended to be, continuing and independent of, in addition and without modification to, and does not impair or in any way affect, any other guaranty, indorsement, or other agreement in connection with the Borrower Obligations, or in connection with any other indebtedness or liability to the Bank or collateral held by the Bank therefor or with respect thereto, whether or not furnished by Debtor.  Debtor understands that the Bank can bring an action and enforce its rights under this Agreement or a Security Agreement without being required to exhaust other remedies or demand payment first from other parties including Borrower.

LISTNUM ParaNumbers2 \l 1
RIGHTS AND REMEDIES UPON AN EVENT OF DEFAULT.  Upon the occurrence of any Event of Default, the Bank without demand of performance or other demand, presentment, protest, advertisement or notice of any kind (except any notice required by law) to or upon Debtor, Borrower or any other person (all and each of which demands, presentments, protests, advertisements and notices are hereby waived), may exercise all rights and remedies of a secured party under the Uniform Commercial Code, as the same may be in effect in the Commonwealth of Pennsylvania, as amended from time to time (“UCC”), under other applicable law, in equity or otherwise or available under in a Security Agreement  with respect to the Collateral or otherwise granted hereunder or under a Security Agreement.

LISTNUM ParaNumbers2 \l 1
GUARANTY OF OBLIGATIONS; EXCULPATION.  Solely to the extent required by applicable law to make the Collateral available for payment of the Borrower Obligations, Debtor guarantees the payment of the Borrower Obligations, without set-off, counterclaim or other deduction and without limitation as to amount.  This guaranty is a guaranty of payment not collection.  Notwithstanding the prior sentence, nothing in this Agreement shall make Debtor be personally liable to the Bank for the nonpayment or performance of any of the Borrower Obligations, the Bank’s recourse being expressly limited to the Collateral; provided, however, that nothing in this paragraph shall limit, restrict or impair the Bank’s right, to bring suit and obtain a judgment against Debtor so long as Debtor in its individual capacity shall not have any personal liability upon any such judgment and with respect to the Debtor, the satisfaction of any such judgment shall be limited to the Collateral.  

LISTNUM ParaNumbers2 \l 1
DEBTOR’S WAIVERS & AUTHORIZATIONS.
LISTNUM ParaNumbers2 \l 2 \s 1
Debtor’s obligations hereunder shall not be released, impaired or affected in any way including by any of the following, all of which Debtor hereby waives (i) any bankruptcy, reorganization or insolvency under any law of Borrower or that of any other party, or by any action of a trustee in any such proceeding; (ii) any new agreements for the Borrower Obligations or any other party with the Bank; (iii) any adjustment, compromise or release of any Borrower Obligations, by the Bank or any other party; the existence or nonexistence or order of any filings, exchanges, releases, impairment or sale of, or failure to perfect or continue the perfection of a security interest in any collateral for the Borrower Obligations, (iv) any failure of Debtor to receive notice of any intended disposition of such collateral; (v) any fictitiousness, incorrectness, invalidity or unenforceability, for any reason, of any instrument or other agreement which may evidence any Borrower Obligation; (vi) any composition, extension, stay or other statutory relief granted to Borrower including, without limitation, the expiration of the period of any statute of limitations with respect to any lawsuit or other legal proceeding against Borrower or any person in any way related to the Borrower Obligations or a part thereof or any collateral therefor; (vii) any change in form of organization, name, membership or ownership of Borrower or Debtor; (viii) any refusal or failure of the Bank or any other person prior to the date hereof or hereafter to grant any additional loan or other credit accommodation to Borrower or the Bank’s or any other party’s receipt of notice of such refusal or failure; (ix) any setoff, defense or counterclaim of Borrower with respect to the Borrower Obligations or otherwise arising, either directly or indirectly, in regard to the Borrower Obligations; or (x) any other circumstance that might otherwise constitute a legal or equitable defense to Debtor’s obligations under this Agreement or any Security Agreement.

LISTNUM ParaNumbers2 \l 2
Debtor waives acceptance, assent and all rights of notice or demand including without limitation (i) notice of acceptance of this Agreement, of an Event of Default or nonpayment of any Borrower Obligation, and of changes in Borrower’s financial condition; (ii) presentment, protest, notice of protest and demand for payment; (iii) notice that any of the Borrower Obligations have been incurred or of the reliance by the Bank upon this Agreement; and (iv) any other notice, demand or condition to which Debtor might otherwise be entitled prior to the Bank’s reliance on or enforcement of this Agreement or a Security Agreement.  Debtor further authorizes the Bank, without notice, demand or additional reservation of rights against Debtor and without affecting Debtor’s obligations hereunder, from time to time:  (i) to renew, refinance, modify, subordinate, extend, increase, accelerate, or otherwise change the time for payment of, the terms of or the interest on the Borrower Obligations or any part thereof;(ii) to accept and hold collateral from any party for the payment of the any or all of the Borrower Obligations, and to exchange, enforce or refrain from enforcing, or release any or all of such collateral; (iii) to accept any indorsement or guaranty of any or all of the Borrower Obligations or any negotiable instrument or other writing intended to create an accord and satisfaction with respect to any or all of the Borrower Obligations; (iv) to release, replace or modify the obligation of any indorser or Debtor, or any party who has given any collateral for any of all of the Borrower Obligations, or any other party in any way obligated to pay any or all of the Borrower Obligations, and to enforce or refrain from enforcing, or compromise or modify, the terms of any obligation of any such indorser, Debtor or party; (v) to dispose of any and all collateral securing the Borrower Obligations in any manner as the Bank, in its sole discretion, may deem appropriate, and to direct the order and the enforcement of any and all indorsements and guaranties relating to the Borrower Obligations in the Bank’s sole discretion; and (vi) to determine the manner, amount and time of application of payments and credits, if any, to be made on all or any part of the Borrower Obligations.

LISTNUM ParaNumbers2 \l 1
TERMINATION.  This Agreement shall remain in full force and effect as to Debtor until actual receipt by the Bank officer responsible for Borrower’s relationship with the Bank of written notice of Debtor’s intent to terminate (or Debtor’s death or incapacity), plus the lapse of a reasonable time for the Bank to act on such notice (the “Receipt of Notice”); provided, however, this Agreement shall remain in full force and effect thereafter until all Borrower Obligations outstanding, or contracted or committed for (whether or not outstanding), before such Receipt of Notice by the Bank, and any extensions, renewals or replacements thereof (whether made before or after such Receipt of Notice), together with interest accruing thereon after such Receipt of Notice, shall be finally and irrevocably paid in full.  Discontinuance of this Agreement as to one Debtor shall not operate as a discontinuance hereof as to any guarantor of the Borrower’s Obligations or another Debtor hereunder or another Hypothecation Agreement (if more than one).  Payment of all of the Borrower Obligations, from time to time, shall not operate as a discontinuance of this Agreement, unless a Receipt of Notice as above provided has been received by the Bank.  Debtor agrees that, to the extent that Borrower makes a payment or payments to the Bank on the Borrower Obligations, or the Bank receives any proceeds of collateral to be applied to the Borrower Obligations, which payment or payments or any part thereof are subsequently invalidated, declared to be fraudulent or preferential, set aside or otherwise are required to be repaid to Borrower, its estate, trustee, receiver or any other party, including, without limitation, under any bankruptcy law, state or federal law, common law or equitable cause, then to the extent of such repayment, the Borrower Obligation or part thereof which has been paid, reduced or satisfied by such amount shall be reinstated and, accordingly, so shall this Agreement and any Security Agreement and all shall and continue in full force and effect as of the date such initial payment, reduction or satisfaction occurred, notwithstanding any contrary action which may have been taken by the Bank in reliance upon such payment or payments.  As of the date any payment or proceeds are returned, the statute of limitations shall start anew with respect to any action or proceeding by the Bank against Debtor under this Agreement or a Security Agreement.

LISTNUM ParaNumbers2 \l 1
USA PATRIOT ACT NOTICE.  Bank hereby notifies the Debtor that pursuant to the requirements of the USA PATRIOT Act (“Patriot Act”), it is required to obtain, verify and record information that identifies the Debtor, which information includes the name and address of the Debtor and other information that will allow Bank to identify the Debtor in accordance with the Patriot Act.  The Debtor agrees to, promptly following a request by Bank, provide all such other documentation and information that Bank requests in order to comply with its ongoing 
LISTNUM ParaNumbers2 \l 1
MISCELLANEOUS.
LISTNUM ParaNumbers2 \l 2 \s 1
Remedies Cumulative; Preservation of Rights.  The rights and remedies herein and any Security Agreement are cumulative, may be exercised singly or concurrently and are not exclusive of any other rights or remedies which the Bank may have under other agreements now or hereafter in effect between Debtor and the Bank, at law (including under the UCC) or in equity.  No failure or delay of the Bank in exercising any power or right hereunder or a Security Agreement shall operate as a waiver thereof, nor shall any single or partial exercise of any such right or power, or any abandonment or discontinuance of steps to enforce such a right or power, preclude any other or further exercise thereof or the exercise of any other right or power.  Debtor expressly disclaims any reliance on any course of dealing or usage of trade or oral representation of the Bank including representations to make loans to Borrower.  No notice to or demand on Debtor in any case shall entitle Debtor to any other or further notice or demand in similar or other circumstances.

LISTNUM ParaNumbers2 \l 2
Notices.  Any demand or notice hereunder or under any applicable law pertaining hereto shall be in writing and duly given if delivered to Debtor (at its address on the Bank’s records) or to the Bank (at the address on page one and separately to the Bank officer responsible for Borrower’s relationship with the Bank).  Such notice or demand shall be deemed sufficiently given for all purposes when delivered (i) by personal delivery and shall be deemed effective when delivered, or (ii) by mail or courier and shall be deemed effective three (3) business days after deposit in an official depository maintained by the United States Post Office for the collection of mail or one (1) business day after delivery to a nationally recognized overnight courier service (e.g., Federal Express).  Notice by e-mail is not valid notice under this or any other agreement between Debtor and the Bank.

LISTNUM ParaNumbers2 \l 2
Waivers; Changes in Writing.  No course of dealing or other conduct, no oral agreement or representation made by the Bank or usage of trade shall operate as a waiver of any right or remedy of the Bank.  No waiver of any provision of this Agreement or consent to any departure by Debtor therefrom shall in any event be effective unless made specifically in writing by the Bank and then such waiver or consent shall be effective only in the specific instance and for the purpose for which given.  No modification to any provision of this Agreement shall be effective unless made in writing in an agreement signed by Debtor and the Bank.

LISTNUM ParaNumbers2 \l 2
Interpretation.  Unless the context otherwise clearly requires, references to plural includes the singular and references to the singular include the plural; the word “or” has the inclusive meaning represented by the phrase “and/or”; the word “including”, “includes” and “include” shall be deemed to be followed by the words “without limitation”; and captions or section headings are solely for convenience and not part of the substance of this Agreement.  Any representation, warranty, covenant or agreement herein shall survive execution and delivery of this Agreement and shall be deemed continuous.  Each provision of this Agreement shall be interpreted as consistent with existing law and shall be deemed amended to the extent necessary to comply with any conflicting law.  If any provision nevertheless is held invalid, the other provisions shall remain in effect.  Debtor agrees that in any legal proceeding, a photocopy of this Agreement kept in the Bank’s course of business may be admitted into evidence as an original.  Terms not otherwise defined in this Agreement shall have the meanings attributed to such terms in the UCC.

LISTNUM ParaNumbers2 \l 2
Governing Law; Jurisdiction.  This Agreement has been delivered to and accepted by the Bank and will be deemed to be made in the Commonwealth of Pennsylvania.  Except as otherwise provided under federal law, this Agreement will be interpreted in accordance with the laws of the Commonwealth of Pennsylvania excluding its conflict of laws rules.  DEBTOR HEREBY IRREVOCABLY CONSENTS TO THE EXCLUSIVE JURISDICTION OF ANY STATE OR FEDERAL COURT IN THE COMMONWEALTH OF PENNSYLVANIA IN A COUNTY OR JUDICIAL DISTRICT WHERE THE BANK MAINTAINS A BRANCH AND CONSENTS THAT THE BANK MAY EFFECT ANY SERVICE OF PROCESS IN THE MANNER AND AT DEBTOR’S ADDRESS SET FORTH ABOVE FOR PROVIDING NOTICE OR DEMAND; PROVIDED THAT NOTHING CONTAINED IN THIS AGREEMENT WILL PREVENT THE BANK FROM BRINGING ANY ACTION, ENFORCING ANY AWARD OR JUDGMENT OR EXERCISING ANY RIGHTS AGAINST DEBTOR INDIVIDUALLY, AGAINST ANY SECURITY OR AGAINST ANY PROPERTY OF DEBTOR WITHIN ANY OTHER COUNTY, STATE OR OTHER FOREIGN OR DOMESTIC JURISDICTION.  Debtor acknowledges and agrees that the venue provided above is the most convenient forum for both the Bank and Debtor.  Debtor waives any objection to venue and any objection based on a more convenient forum in any action instituted under this Agreement.

LISTNUM ParaNumbers2 \l 2
Joint and Several; Successors and Assigns.  If there is more than one Debtor, each of them shall be jointly and severally liable for the performance of all obligations under this Agreement and the term “Debtor” shall include each as well as all of them.  If there is more than one Borrower than the term “Borrower” shall include each as well as all of them.  This Agreement shall be binding upon Debtor and upon its heirs and legal representatives, its successors and assignees, and shall inure to the benefit of, and be enforceable by, the Bank, its successors and assignees and each direct or indirect assignee or other transferee of any of the Borrower Obligations; provided, however, that this Agreement may not be assigned by Debtor without the prior written consent of the Bank.

LISTNUM ParaNumbers2 \l 2
Waiver of Jury Trial.  DEBTOR AND THE BANK HEREBY KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVE ANY RIGHT TO TRIAL BY JURY DEBTOR AND THE BANK MAY HAVE IN ANY ACTION OR PROCEEDING, IN LAW OR IN EQUITY, IN CONNECTION WITH THIS AGREEMENT OR THE TRANSACTIONS RELATED HERETO.  DEBTOR REPRESENTS AND WARRANTS THAT NO REPRESENTATIVE OR AGENT OF THE BANK HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE BANK WILL NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THIS JURY TRIAL WAIVER.  DEBTOR ACKNOWLEDGES THAT THE BANK HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE PROVISIONS OF THIS SECTION.
Dated:

TIN # 





DEBTOR

Signature of Witness

Typed Name of Witness

ACKNOWLEDGMENT

COMMONWEALTH OF PENNSYLVANIA
)


: ss.

COUNTY OF 
)

On the ___________ day of ________________, in the year 20________, before me, the undersigned, a Notary Public in and for said Commonwealth, personally appeared ________________________________________, personally known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the person upon behalf of which the individual(s) acted, executed the instrument.

_______________________________________________________________

Notary Public
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