
  

 

Attachment A - Xirrus 
Software License and Warranty Agreement  
 

   
  
1.0 DEFINITIONS   
1.1 “Documentation” means the user manuals and all other all documentation, instructions or other similar 

materials in whatever media or format as provided or made available by Xirrus accompanying or associated 
with the Software covering the installation, application, and use thereof.   

  
1.2 “Licensor” means XIRRUS and its suppliers.   
  
1.3 “Product” means an access point or high density access point containing one or more distinct radios. 
  
  
1.4 “Software” means, collectively, each of the application and embedded software programs delivered to 

Ordering Activity in connection with this Agreement. For purposes of this Agreement, the term Software 
shall be deemed to include any and all Documentation and Updates provided with or for the Software.   

  
1.5 “Updates” means any bug‐fix, maintenance or version release to the Software that may be provided to 

Ordering Activity from Licensor pursuant to this Agreement or pursuant to any separate maintenance and 
support agreement entered into by and between Licensor and Ordering Activity.   

 
2.0 GRANT OF RIGHTS   
2.1 Software. Subject to the terms and conditions of this Agreement and the applicable ordering document 

(Purchase Order), together with the underlying GSA Schedule Contract and Schedule Pricelist, Licensor 
hereby grants to Ordering Activity a perpetual, non‐exclusive, non‐sublicenseable, non‐transferable right and 
license to use the Software solely as installed on the Product in accordance with the accompanying 
Documentation and for no other purpose.   

  
2.2 Ownership. The license granted under Sections 2.1 above with respect to the Software does not constitute a 

transfer or sale of Licensor's or its suppliers' ownership interest in or to the Software, which is solely licensed 
to Ordering Activity. The Software is protected by both national and international intellectual property laws 
and treaties. Except for the express licenses granted to the Software, Licensor and its suppliers retain all 
rights, title and interest in and to the Software, including (i) any and all trade secrets, copyrights, patents 
and other proprietary rights therein or thereto or (ii) any Marks (as defined in Section 2.3 below) used in 
connection therewith. In no event shall Ordering Activity remove, efface or otherwise obscure any Marks 
contained on or in the Software. All rights and licenses not expressly granted herein are reserved by 
Licensor.   

 
2.3 Copies. Ordering Activity shall not make any copies of the Software but shall be permitted to make a 

reasonable number of copies of the related Documentation. Whenever Ordering Activity copies or 
reproduces all or any part of the Documentation, Ordering Activity shall reproduce all and not efface alter, 
or remove any titles, trademark symbols, copyright symbols and legends, and other proprietary markings or 
similar indicia of origin (“Marks”) on or in the Documentation.   



  

2.4 Restrictions. Ordering Activity shall not itself, or through any parent, subsidiary, affiliate, agent or other third 
party 
(i) sell, rent, lease, license or sublicense, assign or otherwise transfer the Software, or any of Ordering 
Activity’s rights and obligations under this Agreement except as expressly permitted herein; (ii) decompile, 
disassemble, or reverse engineer the Software, in whole or in part; (iii) allow access to the Software by any 
user other than by Ordering Activity’s employees and contractors who are bound in writing to 
confidentiality and non‐ use restrictions at least as protective as those set forth herein; (iv) except as 
expressly set forth herein, write or develop any derivative software or any other software program based 
upon the Software; (v) use any computer software or hardware which is designated to defeat any copy 
protection or other use limiting device, including any device intended to limit the number of users or 
devices accessing the Product; (vi) disclose information about the performance or operation of the Product 
or Software to any third party without the prior written consent of Licensor; or (vii) engage a third party to 
perform benchmark or functionality testing of the Product or Software. 

 
3.0 LIMITED WARRANTY AND LIMITATION OF LIABILITY 
3.1 Limited Warranty & Exclusions. Licensor warrants that the Software will perform in substantial accordance 

with the specifications therefore set forth in the Documentation for a period of ninety [90] days after 
Ordering Activity’s acceptance of the terms of this Agreement with respect to the Software (“Warranty 
Period”). If during the Warranty Period the Software does not perform as warranted, Licensor shall, at its 
option, correct the relevant Product and/or Software giving rise to such breach of performance or replace 
such Product and/or Software free of charge. THE FOREGOING ARE ORDERING ACTIVITY’S SOLE AND 
EXCLUSIVE REMEDIES FOR BREACH OF OR NONCOMPLIANCE WITH THE FOREGOING WARRANTY. THE 
WARRANTY SET FORTH ABOVE IS MADE TO AND FOR THE BENEFIT OF ORDERING ACTIVITY ONLY. The 
warranty will apply only if (i) the Software has been used at all times and in accordance with the 
instructions for use set forth in the Documentation and this Agreement; (ii) no modification, alteration or 
addition has been made to the Software by persons other than Licensor or Licensor's authorized 
representative; and (iii) the Software or Product on which the Software is installed has not been subject to 
any unusual electrical charge. 

 
3.3 DISCLAIMER. EXCEPT AS EXPRESSLY STATED IN THIS SECTION 3, ALL ADDITIONAL CONDITIONS, 

REPRESENTATIONS, AND WARRANTIES, WHETHER IMPLIED, STATUTORY OR OTHERWISE, INCLUDING, 
WITHOUT LIMITATION, ANY IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY, FITNESS 
FOR A PARTICULAR PURPOSE, SATISFACTORY QUALITY, ACCURACY, AGAINST INFRINGEMENT OF ANY 
FORM OR NATURE OF INTELLECTUAL PROPERTY, OR ARISING FROM A COURSE OF DEALING, USAGE, OR 
TRADE PRACTICE, ARE HEREBY DISCLAIMED BY LICENSOR AND ITS SUPPLIERS. THIS DISCLAIMER SHALL 
APPLY EVEN IF ANY EXPRESS WARRANTY AND LIMITED REMEDY OFFERED BY LICENSOR FAILS OF ITS 
ESSENTIAL PURPOSE.  

 
3.4 HAZARDOUS APPLICATIONS. THE SOFTWARE IS NOT DESIGNED OR INTENDED FOR USE IN HAZARDOUS 

ENVIRONMENTS REQUIRING FAIL SAFE PERFORMANCE, SUCH AS IN THE OPERATION OF A NUCLEAR 
FACILITY, AIRCRAFT NAVIGATION OR COMMUNICATIONS SYSTEMS, AIR TRAFFIC CONTROLS OR OTHER 
DEVICES OR SYSTEMS IN WHICH A MALFUNCTION OF THE SOFTWARE WOULD RESULT IN FORSEEABLE 
RISK OF INJURY OR DEATH TO THE OPERATOR OF THE DEVICE OR SYSTEM OR TO OTHERS (“HAZARDOUS 
APPLICATIONS”). ORDERING ACTIVITY ASSUMES ANY AND ALL RISKS, INJURIES, LOSSES, CLAIMS AND 
ANY OTHER LIABILITIES ARISING OUT OF THE USE OF THE SOFTWARE IN ANY HAZARDOUS 
APPLICATIONS. 

 
THE FOREGOING LIMITATION OF LIABILITY SHALL NOT APPLY TO (1) PERSONAL INJURY OR DEATH 

RESULTING FROM LICENSOR’S NEGLIGENCE; (2) FOR FRAUD; OR (3) FOR ANY OTHER MATTER FOR WHICH 

LIABILITY CANNOT BE EXCLUDED BY LAW.  

 
3.5 Reserved.  

 
4.0 RESERVED  

 
5.0 RESERVED  

 
6. COMMERCIAL COMPUTER SOFTWARE 
The Software and Documentation furnished and licensed under and pursuant to this Agreement are a “commercial 
item”, and is “commercial computer software” and “commercial computer software documentation” as those 
terms are defined and used in applicable U.S. federal government and comparable U.S. department and agency 



  

acquisition statutes and regulations. If Ordering Activity is the U.S. government or a department or agency 
thereof, Ordering Activity shall only acquire the rights and licenses as are contained in this Agreement, unless 
otherwise expressly agreed to in writing by Licensor in a separate written addendum to this Agreement. 



  

7. MISCELLANEOUS 
During the course of use of the Software, Licensor may collect information on your use thereof; you hereby 
authorize Licensor to use such information to improve its products and services, and to disclose the same to 
third parties provided it does not contain any personally identifiable information. Ordering Activity may not 
export or re‐export the Software or Documentation (or other materials) without appropriate United States 
government licenses or in violation of the United States’ Export Administration Act and Ordering Activity shall 
comply with all national laws governing the Software.  
 

LIMITED HARDWARE WARRANTY 

Xirrus warrants that for the lifetime of the product (Xirrus Access Points) or a period of five years (Xirrus Arrays) or 
one year (all other Xirrus hardware products) from the date of purchase by the original purchaser (“Ordering 
Activity”): (i) the Xirrus Equipment (“Equipment”) will be free of defects in materials and workmanship under 
normal use; and (ii) the Equipment substantially conforms to its published specifications. Except for the 
foregoing, the Equipment is provided AS IS. This limited warranty extends only to Ordering Activity as the 
original purchaser. Ordering Activity’s exclusive remedy and the entire liability of Xirrus and its suppliers under 
this limited warranty will be, at Xirrus' option, repair, replacement, or refund of the Equipment if reported (or, 
upon request, returned) to the party supplying the Equipment to Ordering Activity. In no event does Xirrus 
warrant that the Equipment is error free or that Ordering Activity will be able to operate the Equipment without 
problems or interruptions. 

 
This warranty does not apply if the Equipment (a) has been altered, except by Xirrus, (b) has not been installed, 

operated, repaired, or maintained in accordance with instructions supplied by Xirrus, (c) has been subjected to 
abnormal physical or electrical stress, misuse, negligence, or accident, or (d) is used in ultra- hazardous 
activities. 

 
EXCEPT AS SPECIFIED IN THIS WARRANTY, ALL EXPRESS OR IMPLIED CONDITIONS, REPRESENTATIONS AND 

WARRANTIES INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTY OF MERCHANTABILITY, 
FITNESS FOR A PARTICULAR PURPOSE, NONINFRINGEMENT, OR ARISING FROM A COURSE OF DEALING, 
USAGE, OR TRADE PRACTICE, ARE HEREBY EXCLUDED TO THE EXTENT ALLOWED BY APPLICABLE LAW. 

 
IN NO EVENT WILL XIRRUS OR ITS SUPPLIERS BE LIABLE FOR ANY LOST REVENUE, PROFIT, OR DATA, OR FOR 

SPECIAL, INDIRECT, CONSEQUENTIAL, INCIDENTAL, OR PUNITIVE DAMAGES HOWEVER CAUSED AND 
REGARDLESS OF THE THEORY OF LIABILITY ARISING OUT OF THE USE OF OR INABILITY TO USE THE 
EQUIPMENT EVEN IF XIRRUS OR ITS SUPPLIERS HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH 
DAMAGES.  The foregoing limitation of liability shall not apply to (1) personal injury or death resulting from 
Licensor’s negligence; (2) for fraud; or (3) for any other matter for which liability cannot be excluded by law. 

 
 

 

Ordering Activity agrees the Equipment and related documentation shall not be used in life support systems, human 
implantation, nuclear facilities or systems, or any other application where failure could lead to a loss of life or 
catastrophic property damage or cause or permit any third party to do any of the foregoing. 

 
 

Equipment including technical data, is subject to U.S. export control laws, including the U.S. Export Administration 
Act and its associated regulations, and may be subject to export or import regulations in other countries. 
Ordering Activity agrees to comply strictly with all such regulations and acknowledges that it has the 
responsibility to obtain licenses to export, re-export, or import Equipment. 

 

 
 


