Practical Law"

Resource ID: w-013-5286

Statutory Power of Attorney (AL)

WINSTON BUSBY, SIROTE & PERMUTT, PC, WITH PRACTICAL LAW TRUSTS & ESTATES

Search the Resource ID numbers in blue on Westlaw for more.

A statutory power of attorney form used by an individual residing
in Alabama to authorize a third party to manage the individual's
property and financial matters. This Standard Document has

integrated notes and drafting tips.

DRAFTING NOTE: READ THIS BEFORE USING DOCUMENT

An adult individual can use the Alabama
power of attorney form to authorize a third
party to manage that individual's property
and financial matters (Ala. Code §§ 26-1A-101
to 26-1A-404). While the Alabama statute
does not specifically provide that only an
adult (a person of the age of 19) may execute
a power of attorney, it is the common
presumption that if a minor cannot enter into
a binding contract, then the minor cannot
grant authority to another to enterinto a
binding contract on behalf of the minor (see
Williams v. Baptist Health Sys., Inc., 857 So. 2d
149,151 (Ala. Civ. App. 2003)). All references
to a power of attorney in this Standard
Document are to this Alabama power of
attorney form unless otherwise stated.

This power of attorney refers to the person
executing the power of attorney as the
principal. The party appointed by the
principal to make financial and property
decisions is referred to as the agent.

During the estate planning process, counsel
should strongly consider including a power
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of attorney as part of every estate plan.
Although a power of attorney is helpful for
most individuals, an individual should not
use this instrument without a trusted party
to nominate as the agent.

NO AUTHORITY FOR HEALTH CARE
DECISION MAKING

This power of attorney does not give

an agent authority to make health care
decisions for the principal. Those powers
are governed by the Alabama Natural
Death Act (Ala. Code §§ 22-8A-1to
22-8A-14). General delegations of authority
to make health care decisions are governed
by Section 26-1-2(g) of the Alabama Code.
In Alabama, an agent appointed by a
power of attorney must cooperate with the
principal’s health-care decision maker (Ala.
Code § 26-1A-114(b)(5)).

For more information on naming a health
care agent, see Standard Document,
Advanced Directive for Health Care (AL)
(W-013-5287).
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STATUTORY POWER OF
ATTORNEY FORM

Alabama adopted the Uniform Power of
Attorney Act, effective January 1, 2012.
This Standard Document is the Alabama
statutory power of attorney form (Ala.
Code § 26-1A-301). The Alabama statutory
power of attorney form is nearly identical
to the statutory power of attorney form

in Section 301 of the Uniform Power of
Attorney Act except for the deletion of the
words “statutory form.”

Counsel should use the statutory power

of attorney form when a client is creating

a power of attorney for estate planning
purposes in Alabama. However, any form
that substantially complies with the statutory
power of attorney form is enforceable (Ala.
Code § 26-1A-301).

Alabama power of attorney forms
executed before January 1, 2012 continue
to be governed by the laws in existence
at the time of their creation (Ala. Code

§ 26-1A-403).

BRACKETED LANGUAGE

The drafting party should replace
bracketed language in ALL CAPS with
case-specific facts or other information.
Bracketed language in sentence case

is optional language that the drafting
party may include, modify, or delete in its
discretion. A forward slash between words
or phrases indicates that the drafting
party should include one of the words or
phrases contained in the brackets in the
document.

ALABAMA POWER OF ATTORNEY FORM
IMPORTANT INFORMATION

This power of attorney authorizes another person (your agent) to make decisions concerning your
property for you (the principal). Your agent will be able to make decisions and act with respect to
your property (including your money) whether or not you are able to act for yourself. The meaning
of authority over subjects listed in this form is explained in the Alabama Uniform Power of
Attorney Act, Chapter 1A, Title 26, Code of Alabama.

This power of attorney does not authorize your agent to make health care decisions for you. These
powers are governed by other applicable law.

You should select someone you trust to serve as your agent. Unless you specify otherwise,
generally the agent’s authority will continue until you die or revoke the power of attorney or the
agent resigns or is unable to act for you.

Your agent is entitled to reimbursement of reasonable expenses and reasonable compensation
unless you state otherwise in the Special Instructions.

This form provides for designation of one agent. If you wish to name more than one agent you
may name a co-agent in the Special Instructions. Co-agents are not required to act together
unless you include that requirement in the Special Instructions.

If your agent is unable or unwilling to act for you, your power of attorney will end unless you have
named a successor agent. You may also name a second successor agent.

This power of attorney becomes effective immediately unless you state otherwise in the Special
Instructions.

If you have questions about the power of attorney or the authority you are granting to your agent,
you should seek legal advice before signing this form.
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DRAFTING NOTE: IMPORTANT INFORMATION

This section includes a brief description of
the agent’s duties, events that terminate an
agent’s authority, and other information. This
language is required by the statutory power
of attorney form and should not be removed.

This statutory form follows the Alabama
Uniform Power of Attorney Act. The

Act'’s default provisions apply unless the
principal provides instructions in the Special
Instructions section of this form.

The default rules which apply to the statutory
form power of attorney, unless the principal
expressly provides otherwise, include:

= The power of attorney is durable (that
is, it continues during the principal’s
incapacity) (Ala. Code § 26-1A-104).

= The power of attorney is effective when
executed (though the principal can
provide instead that the power of attorney
becomes effective at a future date or on
a future event or contingency) (Ala. Code
§ 26-1A-109).

= A spouse-agent’s authority terminates
on the filing of a petition for divorce or
separation (Ala. Code § 26-1A-110(b)(3)).

= Lapse of time does not affect the agent’s
authority (Ala. Code § 26-1A-110(c)).

= If the principal designates two or more
persons to act as co-agents, each
co-agent may exercise its authority
independently (Ala. Code § 26-1A-111(a))

= A successor agent has the same
authority as the original agent (Ala. Code
§ 26-TA-111(b)(1)).

= A successor agent may not act until all
predecessors have resigned, died, become
incapacitated, are no longer qualified to
serve or have declined to serve (Ala. Code
§ 26-1A-111(b)(2)).

= An agent that does not participate in
or conceal a breach of fiduciary duty
committed by another agent, including
a predecessor agent, is not liable for the
actions of the other agent (Ala. Code
§ 26-1A-111(c)

= An agent is entitled to reimbursement of
expenses reasonably incurred (Ala. Code
§ 26-1A-112).
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= An agent is entitled to reasonable
compensation (Ala. Code § 26-1A-112).

= The agent accepts appointment by
exercising authority or performing duties
or conduct indicating acceptance (Ala.
Code § 26-1A-113).

An agent that has accepted appointment
has a duty to the principal to:

= Act loyally for the principal’s benefit (Ala.
Code § 26-1A-114(b)(1)).

= Act so as not to create a conflict of
interest that impairs the agent’s ability
to act impartially in the principal’s best
interest (Ala. Code § 26-1A-114(b)(2)).

= Act with the care, competence, and
diligence ordinarily exercised by agents
in similar circumstances (Ala. Code
§ 26-1A-114(b)(3)).

= Keep a record of all receipts,
disbursements, and transactions made
on behalf of the principal (Ala. Code
§ 26-1A-114(b)(4)).

= Cooperate with a person that has
authority to make health care decisions
for the principal, to carry out the
principal’s reasonable expectations as
known by the agent and, otherwise act
in the principal’s best interest (Ala. Code
§ 26-1A-114(b)(5)).

= Attempt to preserve the principal’s estate
plan, as known by the agent, if preserving
the plan is consistent with the principal’s
best interest based on all relevant factors,
including:
» the value and nature of the principal’s

property;
» the principal’s foreseeable obligations
and need for maintenance;

* minimization of taxes, including income,
estate, inheritance, generation-skipping
transfer, and gift taxes; and

« eligibility for a benefit, a program,
or assistance under a statute or
regulation.

(Ala. Code § 26-1A-114(b)(6)).

= An agent must give notice of resignation
to the principal (Ala. Code § 26-1A-118).
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Unless the power of attorney expressly
provides otherwise, an agent that is not the
principal’'s ancestor, spouse, or descendant
may not create in the agent or a person to
which the agent owes a legal obligation an

DESIGNATION OF AGENT

| [PRINCIPAL NAME]
(Name of Principal)

name the following person as my agent:
Name of Agent: [AGENT NAME]
Agent’s Address: [AGENT ADDRESS]

interest in the principal’'s property, whether
by gift, right of survivorship, beneficiary
designation, or otherwise (Ala. Code

§ 26-1A-201(b)).

Agent’s Telephone Number: [AGENT TELEPHONE NUMBER]

DRAFTING NOTE: APPOINTING AGENTS AND CO-AGENTS

The principal designates agents in this
section. The principal should give careful
consideration when designating an agent
and successor agents. The acting agent
has substantial access to the principal’s
assets.

The principal can designate co-agents in this
section. If the principal names co-agents,
each co-agent may act independently,
unless otherwise directed in the special
instructions section (by including language

such as “l hereby direct that my co-agents
shall act together in exercising their
authority and actions under this power of
attorney, and that no co-agent may act
independently of the other co-agent(s).”)
(Ala. Code § 26-1A-111(a)).

The appointment of multiple agents,
however, can result in increased risks to the
principal, costs, and administrative burdens
and may not be prudent. Counsel should
advise the principal accordingly.

DESIGNATION OF SUCCESSOR AGENT(S)(OPTIONAL)

If my agent is unable or unwilling to act for me, | name as my successor agent:

Name of Successor Agent: [SUCCESSOR AGENT NAME]

Successor Agent’s Address: [SUCCESSOR AGENT ADDRESS]

Successor Agent’s Telephone Number: [SUCCESSOR AGENT TELEPHONE NUMBER]

If my successor agent is unable or unwilling to act for me, | name as my second successor agent:
Name of Second Successor Agent: [SECOND SUCCESSOR AGENT NAME]

Second Successor Agent’s Address: [SECOND SUCCESSOR AGENT ADDRESS]

Second Successor Agent’s Telephone Number: [SECOND SUCCESSOR AGENT TELEPHONE
NUMBER]

© 2019 Thomson Reuters. All rights reserved.
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DRAFTING NOTE: APPOINTING SUCCESSOR AGENTS

A principal can designate a successor agent
or co-successor agents in this section. A
successor agent has the same authority

as the original agent unless the power

of attorney states otherwise (Ala. Code

§ 26-1A-111(b)(1)).

This can lead to undesired results. For
example, authority to make gifts or change
beneficiary designations may be appropriate
when a principal’s spouse is agent, but

the principal may not want an adult child
named as the successor agent to have this
power if the principal’s spouse ceases to
serve. Counsel should advise the principal
accordingly.

If the principal expressly authorizes it in the
power of attorney, the original agent may
delegate authority to a successor agent if
the original agent is temporarily unavailable
to serve (Ala. Code § 26-1A-201(a)(5)).

GRANT OF GENERAL AUTHORITY

AGENT LIABILITY FOR ANOTHER
AGENT'S ACTS

Unless otherwise provided in the power of
attorney, an agent that does not participate
in or conceal a breach of fiduciary duty by
another agent, including a predecessor
agent, is not liable for the actions of the
other agent (Ala. Code § 26-1A-111(c)).

An agent with actual knowledge of a breach
or imminent breach of fiduciary duty by
another agent must both:

= Notify the principal.

= If the principal is incapacitated, take
any reasonably appropriate action to
safeguard the principal’s best interest.

An agent that fails to do so is liable for the
foreseeable damages that may have been
avoided (Ala. Code § 26-TA-111(d)).

I grant my agent and any successor agent general authority to act for me with respect to the
following subjects as defined in the Alabama Uniform Power of Attorney Act, Chapter 1A, Title 26,

Code of Alabama 1975:

[If you wish to grant general authority over all of the subjects enumerated in this section you may

SIGN here:

(Signature of Principal)
OR

If you wish to grant specific authority over less than all subjects enumerated in this section you
must INITIAL by each subject you want to include in your agent’s authority:

Real Property as defined in Section 26-1A-204

Tangible Personal Property as defined in Section 26-1A-205
Stocks and Bonds as defined in Section 26-1A-206
Commodities and Options as defined in Section 26-1A-207

Banks and Other Financial Institutions as defined in Section 26-1A-208

_ Operation of Entity or Business as defined in Section 26-1A-209

© 2019 Thomson Reuters. All rights reserved.

Insurance and Annuities as defined in Section 26-1A-210
Estates, Trusts, and Other Beneficial Interests as defined in Section 26-1A-211

Claims and Litigation as defined in Section 26-1A-212
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Section 26-1A-214

Taxes as defined in Section 26-1A-216

__ CGifts as defined in Section 26-1A-217]

Personal and Family Maintenance as defined in Section 26-1A-213

Benefits from Governmental Programs or Civil or Military Service as defined in

Retirement Plans as defined in Section 26-1A-215

DRAFTING NOTE: GRANT OF GENERAL AUTHORITY

In Alabama, a power of attorney can contain
a grant of authority to do all acts that a
principal can do (Ala. Code § 26-1A-201(c)).
This section of the statutory power of
attorney form lists the categories of powers
the principal may give the agent. The
principal may grant broad general authority
or may choose from a list of categories of
powers to grant.

GRANTING BROAD AUTHORITY

The principal may grant an agent general
authority (which includes all the listed
powers) by signing the principal’s name in
the first option. If the principal selects this
option, the principal does not need to initial
any of the powers in the second option.

GRANTING SPECIFIC AUTHORITY

The principal may authorize an agent to
exercise only specific powers by:

= Not signing the principal’s name in the
first option.

= Initialing the line before each category of
powers that the principal wants to grant,
in the second option.

The included categories each cover broad
authorizations of power and are intended
to cover the most common types of
financial and property transactions. The
broad statutory provisions regarding each
of the listed categories are incorporated
by reference in the statutory form and
may be incorporated by reference into an
individually drafted power of attorney. This
is accomplished by listing the topic and
statute section as is done in this Standard
Document, and having the principal initial
next to each desired power.

The general powers granted by each of the
categories in a statutory power of attorney
form include:

= Real property. This power authorizes
the agent to manage most aspects of
the principal’s real estate (Ala. Code
§ 26-1A-204).

= Tangible personal property. This
power authorizes the agent to manage
most aspects of the principal’s
tangible personal property (Ala. Code
§ 26-1A-205).

= Stocks and bonds. This power gives
the agent broad authority to manage
principal’s stocks and bonds (Ala. Code
§ 26-1A-206).

= Commodities and options. This power
gives the agent broad authority to
manage the principal’'s commodities and
options (Ala. Code § 26-1A-207).

= Banks and other financial institutions.
This power authorizes the agent to
manage most aspects of the principal’s
accounts with banks and other financial
institutions. While the agent’s authority
is broad, the agent may not modify the
account ownership or create or change
a transfer on death designation without
an express grant of that power by the
principal. (Ala. Code §§ 26-1A-208,
26-1A-201(a)(3) and (4), and 26-1A-201(b).)
For specific language granting these
powers, see Drafting Note, Special
Instructions.

= Operation of entity or business. This
power grants the agent broad authority to
manage the principal’s business activities.
The agent may exercise all powers
regarding operating a business or entity
that the principal may exercise. Counsel

© 2019 Thomson Reuters. All rights reserved.
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should advise the principal to discuss with
the agent the principal’s intent for any
businesses. (Ala. Code § 26-1A-209.)

Insurance and annuities. This power
grants the agent broad authority to
manage the principal’s insurance policies
(Ala. Code § 26-1A-210). However,

the agent cannot create or change a
beneficiary designation unless specifically
authorized in the power of attorney

(Ala. Code § 26-1A-201(a)). For specific
language granting these powers, see
Drafting Note, Special Instructions.

Estates, trusts, and other beneficial
interests. This power allows the agent
to act in the principal’s place regarding
estates or trusts where the principalis a
beneficiary (Ala. Code § 26-1A-211).

Claims and litigation. This power
authorizes the agent to manage legal
proceedings related to the principal (Ala.
Code § 26-1A-212). This power does not
change the law regarding the tolling of
the statute of limitations (the agent may
bring an action on behalf of the principal
within the same statute of limitations

as applies to the principal) (Ala. Code

§ 6-2-8(a)).

Personal and family maintenance. This
power authorizes the agent to provide
for personal and family maintenance for
the principal’s spouse, minor children, or
other individuals the principal is legally
obligated to support and other individuals
that the principal has customarily
supported or indicated an intent to
support (Ala. Code § 26-1A-213). The
agent is not authorized by this section

to make health-care decisions for the
principal (see Drafting Note, No Authority
for Health Care Decision Making).

Benefits from government programs

or civil or military service. This power
authorizes the agent to manage the
principal’s benefits from government
programs or military service, including but
not limited to Social Security, Medicare,
and Medicaid (Ala. Code § 26-1A-214).

Retirement plans. This power grants
the agent the authority to exercise all
powers regarding retirement plans that

the principal may exercise, if present (Ala.
Code § 26-1A-215). However, the agent
does not have the authority to create or
change a beneficiary designation unless
expressly authorized by the power of
attorney (Ala. Code § 26-1A-201). For
specific language granting these powers,
see Drafting Note, Special Instructions.

Taxes. This power authorizes the agent to
manage all tax matters for the principal
(Ala. Code § 26-1A-216). However, the
Internal Revenue Service still requires

an agent to complete IRS Form 2848,
allowing the agent to represent the
principal in federal tax matters.

Gifts. This power authorizes the agent
to make limited gifts of the principal’s
property (Ala. Code § 26-1A-217). This
power is subject to limitations, some of
which the principal can override in other
sections of this Standard Document. For
example:

» unless the principal initials next to the
gifting power in the “Grant of Specific
Authority” section, below, the agent
may make gifts only to the extent of
the federal gift tax exclusion (or twice
that if the principal is married and
the principal’s spouse consents to
gift-splitting);

¢ an agent that is not the principal’s
ancestor, spouse, or descendant may
not make gifts to the agent or to anyone
to which the agent owes an obligation
of support unless the principal also
explicitly authorizes that in the Special
Instructions section (see Drafting Note,
Special Instructions); and

» the gifting powers are limited by the
principal’s best interest based on all
relevant factors (including the value and
nature of the principal’s property, the
principal’s foreseeable obligations and
need for maintenance, minimization
of taxes, including income, estate,
inheritance, generation-skipping
transfer, and gift taxes, eligibility for a
benefit, a program, or assistance under a
statute or regulation, and the principal’s
personal history of making or joining in
making gifts) (Ala. Code § 26-1A-217(c)).
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Counsel should review the list of powers
with the client to ensure that the client only
initials the specific powers the client wants
to grant if the client only wants to grant
limited powers. If the principal wishes to
limit the scope of any of the powers granted
above, the principal may do so by including

GRANT OF SPECIFIC AUTHORITY (OPTIONAL)

instructions in the special instructions
section (see Drafting Note, Special
Instructions).

For more information on granting specific
authority to the agent, see Drafting Note,
Grant of Specific Authority (Optional).

My agent MAY NOT do any of the following specific acts for me UNLESS | have INITIALED the

specific authority listed below:

(CAUTION: Granting any of the following will give your agent the authority to take actions that
could significantly reduce your property or change how your property is distributed at your death.
INITIAL the specific authority you WANT to give your agent.)

Create, amend, revoke, or terminate an inter vivos trust, by trust or applicable law

Make a gift to which exceeds the monetary limitations of Section 26-1A-217 of the Alabama

Uniform Power of Attorney Act, but subject to any special instructions in this power of attorney

Create or change rights of survivorship

survivor benefit under a retirement plan

Create or change a beneficiary designation

Authorize another person to exercise the authority granted under this power of attorney

Waive the principal’s right to be a beneficiary of a joint and survivor annuity, including a

Exercise fiduciary powers that the principal has authority to delegate

DRAFTING NOTE: GRANT OF SPECIFIC AUTHORITY (OPTIONAL)

An express grant of power beyond the
signature in this section must authorize
certain acts of the agent (Ala. Code

§ 26-1A-201(a) and see Drafting Note, Grant
of General Authority)). These acts include:

= Creating, amending or terminating a trust.

= Making a gift that exceeds the federal
gift tax exclusion (or twice that, if the
principal is married and the principal’s
spouse consents to gift splitting). Even
if the principal authorizes gifting in the
general grant of authority and here,
an agent that is not the principal’s
ancestor, spouse, or descendant may
not make gifts to the agent or to
anyone the agent owes an obligation
of support unless the principal also
explicitly authorizes that in the Special
Instructions section (see Drafting Note,
Special Instructions).

= Creating or changing rights of survivorship.

= Creating or changing beneficiary
designations.

= Delegating the agent’s power under the
power of attorney.

= Waiving the principal’s survivorship rights
in certain annuities and retirement plans.

= Exercising the principal’s fiduciary powers
(to the extent that the principal has
authority to delegate those powers).

If the principal wants to grant the agents
any of the powers in this section, the
principal must initial by that power. These
powers require express authorization
because they pose a significant risk to

the principal's property and estate plan.
Counsel should exercise caution when
including these provisions and explain to the
principal each power conveyed.

© 2019 Thomson Reuters. All rights reserved.
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LIMITATIONS ON AGENT’S AUTHORITY

An agent that is not my ancestor, spouse, or descendant MAY NOT use my property to benefit the
agent or a person to whom the agent owes an obligation of support unless | have included that
authority in the Special Instructions.

Limitation of Power. Except for any special instructions given herein to the agent to make gifts, the
following shall apply:

(@) Any power or authority granted to my Agent herein shall be limited so as to prevent this
Power of Attorney from causing any Agent to be taxed on my income or from causing my
assets to be subject to a “general power of appointment” by my Agent as defined in 26 U.S.C.
§ 2041 and 26 U.S.C. § 2514 of the Internal Revenue Code of 1986, as amended.

(b) My Agent shall have no power or authority whatsoever with respect to any policy of insurance
owned by me on the life of my Agent, or any trust created by my Agent as to which | am a trustee.

DRAFTING NOTE: LIMITATIONS ON AGENT’S AUTHORITY

This section includes certain limitations that = An agent that is not the principal’s

apply by default to protect the principal or to
prevent certain adverse income or estate tax
consequences. The principal can override

ancestor, spouse, or descendant may not
make gifts to the agent or to anyone to
which the agent owes an obligation of

these default limitations in the Special support.

Instructions section. However, because = All powers granted to the agent are

of the potential for abuse by an agent limited to prevent the agent from being
and because of the potential adverse tax taxed on the principal’s income or from
consequences to the agent or the principal being considered to have a general power

that may occur if these limitations do not of appointment over the principals’ assets.
apply, counsel should carefully consider the

potential results before overriding these
limitations. These limitations include that:

= The agent has no authority regarding
any policy of life insurance owned by the
principal on the agent’s life.

SPECIAL INSTRUCTIONS (OPTIONAL)

You may give special instructions on the following lines. For your protection, if there are no special
instructions write NONE in this section.

Accounts. With respect to any and all of my accounts at any bank, trust company, savings and
loan association, credit union, thrift company, brokerage firm, or other financial institution my
agent is authorized to: (1) continue, modify, and terminate an account made by or on behalf of me;
(2) establish, modify, and terminate an account or other banking arrangement with any financial
institution selected by the agent; (3) rent a safe deposit box or space in a vault; (4) withdraw, by
check, order, electronic funds transfer, or otherwise, money or property deposited with or left in
the custody of the financial institution; (5) receive statements of account, vouchers, notices, and
similar documents from the financial institution and act with respect to them; (6) enter a safe
deposit box or vault and withdraw or add to the contents; (7) borrow money and pledge as security
my personal property necessary to borrow money or pay, renew, or extend the time of payment of
a debt of mine or a debt guaranteed by me; (8) make, assign, draw, endorse, discount, guarantee,
and negotiate promissory notes, checks, drafts, and other negotiable or nonnegotiable paper
held by or payable to me or my order, transfer money, receive the cash or other proceeds of those
transactions, and accept a draft drawn by a person upon me and pay it when due; (9) receive for

© 2019 Thomson Reuters. All rights reserved. 9
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me and act upon a sight draft, warehouse receipt, or other document of title whether tangible or
electronic, or other negotiable or nonnegotiable instrument; (10) apply for, receive, and use letters
of credit, credit and debit cards, electronic transaction authorizations, and traveler’s checks from
a financial institution and give an indemnity or other agreement in connection with letters of
credit; (17) consent to an extension of the time of payment with respect to commercial paper or a
financial transaction with a financial institution; and (12) modify the account ownership to that of
a joint ownership with another person, solely to another person, and change the transfer on death
designation to another person [all such actions to include my agent].]

Insurance or Annuity. \With respect to any contract of insurance or annuity, my agent is authorized
to: (1) continue, pay the premium or make a contribution on, modify, exchange, rescind, release,
or terminate a contract procured by or on behalf of me which insures or provides an annuity to
either me or another person [to include my agent], whether or not | am a beneficiary under the
contract; (2) procure new, different, and additional contracts of insurance and annuities for me
and my spouse, children, and other dependents, and select the amount, type of insurance or
annuity, and mode of payment; (3) pay the premium or make a contribution on, modify, exchange,
rescind, release, or terminate a contract of insurance or annuity procured by the agent; (4) apply
for and receive a loan secured by a contract of insurance or annuity; (5) surrender and receive the
cash surrender value on a contract of insurance or annuity; (6) exercise an election; (7) exercise
investment powers available under a contract of insurance or annuity; (8) change the manner of
paying premiums on a contract of insurance or annuity; (9) change or convert the type of insurance
or annuity with respect to which | have or claim to have such authority described in this section;
(10) apply for and procure a benefit or assistance under a statute or regulation to guarantee or pay
premiums of a contract of insurance on my life; (11) collect, sell, assign, hypothecate, borrow against,
or pledge my interest in a contract of insurance or annuity; (12) select the form and timing of the
payment of proceeds from a contract of insurance or annuity; (13) pay, from proceeds or otherwise,
compromise or contest, and apply for refunds in connection with, a tax or assessment levied by a
taxing authority with respect to a contract of insurance or annuity or its proceeds or liability accruing
by reason of the tax or assessment; and (14) create or change the beneficiary designation to any
person or persons [to include my agent], on any contract of insurance or annuity that | may own.]

Retirement Plan. With respect to any contract of insurance or annuity, my agent is authorized to
(1) select the form and timing of payments under the retirement plan and withdraw benefits from
the plan; (2) make a rollover, including a direct trustee-to-trustee rollover, of benefits from one
retirement plan to another; (3) establish a retirement plan in my name; (4) make contributions to a
retirement plan; (5) exercise investment powers available under a retirement plan; (6) borrow from,
sell assets to, or purchase assets from a retirement plan; and (7) create or change the beneficiary
designation to any person or persons [to include my agent], on any retirement plan that | may own.

For purposes of this paragraph, “retirement plan” shall include an individual retirement account
under I.R.C. § 408, a Roth individual retirement account under |.R.C. § 408A, a deemed individual
retirement account under |.R.C. § 408(qg), an annuity or mutual fund custodial account under
I.R.C. § 403(b), a pension, profit-sharing, stock bonus, or other retirement plan qualified under
I.R.C. §401(a), a plan under I.R.C. § 457(b), and a non-qualified deferred compensation plan
under I.R.C. § 409A]

DRAFTING NOTE: SPECIAL INSTRUCTIONS

This section provides the principal with an = Withhold powers from or limit powers
opportunity to customize the terms of the granted to the agent.
power of attorney to reflect the principal’s

wishes. The principal may: The principal must expressly grant certain

authority to the agent for the agent to have

= Customize the power of attorney’s the authority to:

effective and termination dates (see
Drafting Note, Effective Date).

= Provide additional powers to the agent.

= Modify bank account ownership, or create
or change a transfer on death designation.

© 2019 Thomson Reuters. All rights reserved.



The first set of brackets above contains
related directions. Counsel should use
and revise this language according to the
principal's wishes.

= Create or change a beneficiary designation
on an insurance policy or annuity. The
second set of brackets above contains
related directions. Counsel should use

EFFECTIVE DATE

Statutory Power of Attorney (AL)

and revise this language according to the
principal’s wishes.

= Create or change a beneficiary
designation on a retirement plan. The
third set of brackets above contains
related directions. Counsel should use
and revise this language according to the
principal’'s wishes.

This power of attorney is effective immediately unless | have stated otherwise in the Special

Instructions.

DRAFTING NOTE: EFFECTIVE DATE

A power of attorney is effective when
executed unless the principal elects for

it to become effective at a future date

or on a future event or contingency (for
example, incapacity or disability) (Ala. Code
§ 26-1A-109).

A power of attorney that becomes effective
in the future is called a springing power

of attorney. If incapacity is the triggering
event, a third party (such as a physician

or an attorney, a judge, or an appropriate
governmental official) must determine
when the principal is incapacitated (Ala.

Code § 26-1A-109(c); see Ala. Code
§ 26-1A-102(5)).

Counsel should advise the principal that
determining incapacity may delay the
effective date of the power of attorney.
Therefore, counsel should discuss with the
principal whether a springing power of
attorney is appropriate for the principal’s
situation.

If the principal wishes to make this power
springing, the principal must include specific
directions in the special instruction section
(see Drafting Note, Special Instructions).

NOMINATION OF CONSERVATOR AND GUARDIAN (OPTIONAL)

If it becomes necessary for a court to appoint a conservator of my estate or guardian of my
person, | nominate the following person(s) for appointment:

Name of Nominee for [conservator or guardian] of my estate: [CONSERVATOR OR GUARDIAN OF

THE ESTATE NOMINEE NAME]
Nominee's Address: [NOMINEE ADDRESS]

Nominee’s Telephone Number: [NOMINEE TELEPHONE NUMBER]

Name of Nominee for [guardian] of my person: [CONSERVATOR OR GUARDIAN OF THE PERSON

NOMINEE NAME]
Nominee's Address: [NOMINEE ADDRESS]

Nominee’s Telephone Number: [NOMINEE NAME]

© 2019 Thomson Reuters. All rights reserved.
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DRAFTING NOTE: NOMINATION OF CONSERVATOR OR GUARDIAN

The principal has the option to nominate

a conservator or guardian, or both, in this
Standard Document. This option is included
if proceedings to appoint a fiduciary for

the principal are later commenced. If

the principal nominates a guardian or
conservator, the court must appoint the
principal’s most recent nominated person,
except for good cause or disqualification.
(Ala. Code §§ 26-1-2(c)(2) and 26-1A-108(a).)

In Alabama, the guardian and the
conservator serve different roles. The same
person does not have to fill both roles. A
guardian is appointed by the court to make
decisions regarding the person of an adult
(Ala. Code § 26-2B-102(4)). A conservator
is a person appointed by the court to

RELIANCE ON THIS POWER OF ATTORNEY

administer the property of an adult (Ala.
Code § 26-2B-102(2)).

A court-appointed conservator has the same
authority of revocation and amendment
that a principal has (Ala. Code § 26-1-2(c)).
Therefore, the conservator can revoke or
amend this power of attorney to the same
extent as the principal.

If the principal nominates a conservator or
guardian, or both, the principal must be
careful that these nominations are consistent
with any conservator or guardian nominations
in other documents executed by the principal.
If the principal made conflicting nominations,
the most recent nomination in a durable
power of attorney controls (Ala. Code

8§ 26-1-2(c)(2) and 26-1A-108(a)).

Any person, including my agent, may rely upon the validity of this power of attorney or a copy of it
unless that person knows it has terminated or is invalid.

DRAFTING NOTE: RELIANCE ON THE POWER OF ATTORNEY

Alabama law protects persons relying on
the validity of the power of attorney from
liability for doing so. A person that relies
on an acknowledged power of attorney
has no liability for the consequences of
that reliance if that person acts without
knowledge that:

= The power of attorney is void, invalid, or
terminated.

= The purported agent’s authority is void,
invalid, or terminated.

= The agent is exceeding or improperly
exercising the agent'’s authority.

(Ala. Code § 26-1A-119(c).)

An acknowledged power of attorney is

one that was purportedly verified before a
notary public or other individual authorized
to take acknowledgments (Ala. Code

§ 26-1A-119(a)).

Before relying on a power of attorney, a third
party may request:

= An agent’s certification under penalty of
perjury of any factual matter concerning
the principal, agent, or power of attorney.

= An authenticated English translation of
the power of attorney.

= An opinion of counsel on any matter of
law concerning the power of attorney.

(Ala. Code § 26-1A-119(d).)

The principal must provide a translation or
opinion at the principal’s expense if a third
party requests the translation or opinion
within a reasonable amount of time after

the agent asks the person to rely on the
power of attorney in a transaction (Ala. Code
§ 26-1A-119(e)). A reasonable amount of time
is not less than seven business days (Ala.
Code § 26-1A-119(a)).

© 2019 Thomson Reuters. All rights reserved.
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SIGNATURE AND ACKNOWLEDGMENT
(Signature of Principal)

Your Signature Date: [SIGNATURE DATE]

Your Name Printed: [PRINCIPAL NAME PRINTED]

Your Address: [PRINCIPAL ADDRESS]

Your Telephone Number: [PRINCIPAL TELEPHONE NUMBER]

State of Alabama }

County of [COUNTY NAME] }

I, INOTARY NAME], a Notary Public, in and for the County in this State, hereby certify that
[PRINCIPAL NAME], whose name is signed to the foregoing document, and who is known to me,
acknowledged before me on this day that, being informed of the contents of the document, he or
she executed the same voluntarily on the day the same bears date.

Given under my hand this the [DATE] day of [MONTH], [YEAR] (Seal, if any)

Signature of Notary.

My commission expires: [DATE COMMISSION EXPIRES]
[This document prepared by:
[PREPARING ATTORNEY NAME]]

DRAFTING NOTE: SIGNATURE AND ACKNOWLEDGMENT

There are no formal requirements for the Acknowledgement by a notary public is
creation of a power of attorney other than strongly encouraged but not required (Ala.
the requirements that the power of attorney: ~ Code § 35-4-29). The signature on a power
= Be in writing. of attorney is presumed to be genuine if

the principal acknowledges the signature
before a notary public or other individual
authorized to take acknowledgments (Ala.
= Besigned either: Code § 26-1A-105).

e by the principal; or

= Contain language of intent to make it
durable if that is the principal’s intent,

Before executing a power of attorney, counsel
should review all sections throughout that
contain customizations by the principal to
ensure the power of attorney meets the

(Ala. Code § 26-1A-105)) principal’s expectations and best interests.

¢ in the principal’s conscious presence
by a person directed to sign for the
principal.

IMPORTANT INFORMATION FOR AGENT
Agent'’s Duties
When you accept the authority granted under this power of attorney, a special legal relationship

is created between you and the principal. This relationship imposes upon you legal duties that
continue until you resign or the power of attorney is terminated or revoked. You must:

(1) do what you know the principal reasonably expects you to do with the principal’s property or, if
you do not know the principal’'s expectations, act in the principal's best interest;

(2) act in good faith;

© 2019 Thomson Reuters. All rights reserved. 13



Statutory Power of Attorney (AL)

14

(3) do nothing beyond the authority granted in this power of attorney; and

(4) disclose your identity as an agent whenever you act for the principal by writing or printing the
name of the principal and signing your own name as “agent” in the following manner:

(Principal’s Name) by (Your Signature) as Agent

Unless the Special Instructions in this power of attorney state otherwise, you must also:
1) act loyally for the principal’s benefit;

2) avoid conflicts that would impair your ability to act in the principal’s best interest;

—~ o~ o~ —

)
3) act with care, competence, and diligence;
4) keep a record of all receipts, disbursements, and transactions made on behalf of the principal;
)

(5) cooperate with any person that has authority to make health care decisions for the principal
to do what you know the principal reasonably expects or, if you do not know the principal’s
expectations, to act in the principal’s best interest; and

(6) attempt to preserve the principal’s estate plan if you know the plan and preserving the plan is
consistent with the principal’s best interest.
Termination of Agent’s Authority

You must stop acting on behalf of the principal if you learn of any event that terminates this
power of attorney or your authority under this power of attorney. Events that terminate a power of
attorney or your authority to act under a power of attorney include:

(1) death of the principal;

(2) the principal's revocation of the power of attorney or your authority;
(3) the occurrence of a termination event stated in the power of attorney;
(4) the purpose of the power of attorney is fully accomplished; or

(5) if you are married to the principal, a legal action is filed with a court to end your marriage, or
for your legal separation, unless the Special Instructions in this power of attorney state that such
an action will not terminate your authority.

Liability of Agent

The meaning of the authority granted to you is defined in the Alabama Uniform Power of Attorney
Act, Chapter 1A, Title 26, Code of Alabama 1975. If you violate the Alabama Uniform Power of
Attorney Act, Chapter 1A, Title 26, Code of Alabama 1975, or act outside the authority granted,
you may be liable for any damages caused by your violation.

If there is anything about this document or your duties that you do not understand, you should
seek legal advice.

DRAFTING NOTE: IMPORTANT INFORMATION FOR THE AGENT

This section includes important information This language is required by the statutory
for the agent to understand before agreeing power of attorney form and should not be

to act. It advises the agent: removed.

= Of the agent’s general duties. .

= How to sign when acting on behalf of the (AN RS
principal. An agent's specific duties depend on the

= When and in what circumstances the authority the principal grants in the power
agent’s authority terminates. of attorney. However, in all cases, an agent

under a power of attorney is a fiduciary and
owes fiduciary duties to the principal (Ala.
Code § 26-1A-114).

= Of the agent’s general liability for failing
to act according to the law or for acting
outside the authority granted to the agent.

© 2019 Thomson Reuters. All rights reserved.
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If a principal’s expectations potentially
conflict with a default duty, counsel should
advise the principal to alter the default rule
to accommodate the expectations or state
the expectations in the power of attorney.

TERMINATION OF AGENT’S
AUTHORITY

The power of attorney and the powers and

fiduciary duties of the agent terminate when:

= The principal dies (Ala. Code
§ 26-1A-110(a)(1)).

= The principal becomes incapacitated (if
the power of attorney is not durable) (Ala.
Code § 26-1A-110(a)(2)).

= The principal revokes the power of
attorney (Ala. Code § 26-1A-110(a)(3)).

= The power of attorney provides that it
terminates (Ala. Code § 26-1A-110(a)(4)).

= The purpose of the power of attorney is

accomplished (Ala. Code § 26-1A-110(a)(5)).

= The principal revokes the agent’s
authority or the agent dies, becomes
incapacitated, or resigns (unless the
principal named a successor agent) (Ala.
Code § 26-1A-110(a)(6)).

= The power of attorney is revoked by a
fiduciary appointed by a court (Ala. Code
§ 26-1A-110(a)(7)).

The agent’s authority terminates when:

= The principal revokes the authority (Ala.
Code § 26-1A-110(b)(1)).

= The agent dies, becomes incapacitated, or
resigns (Ala. Code § 26-1A-110(b)(2)).

= An action is filed for the divorce of
the agent’s marriage to the principal
or their legal separation (Ala. Code
§ 26-1A-110(b)(3)).

= The power of attorney terminates (Ala.
Code § 26-1A-110(b)(4)).

A termination is not effective regarding an
agent if that agent:

= Does not have actual knowledge of the
termination event.

= Acts in good faith under the power of
attorney.

(Ala. Code § 26-1A-110(d).)

If the principal terminates the power of
attorney, the principal should provide notice
to the agent and third parties.

LIABILITY OF AGENT

An agent that violates the Alabama
Uniform Power of Attorney Act is liable to
the principal or principal’s successors in
interest for:

= The amount required to restore the value
of the principal’s value to what it would
have been had the violation not occurred.

= Attorney’s fees and costs paid on the
agent’s behalf.

(Ala. Code § 26-1A-117.)
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