
 

 

Exhibit A 

Stock and Asset Purchase Agreement 

Case 19-12378-KBO    Doc 894-1    Filed 04/17/20    Page 1 of 64



Execution Copy 

US 167629613v25 

 

STOCK AND ASSET PURCHASE AGREEMENT 
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DURA AUTOMOTIVE SYSTEMS CABLE OPERATIONS, LLC, 

DURA FREMONT L.L.C., 

AND 

DURA G.P., 

as the Sellers 

and 

DE BUYER LLC, 

as the Buyer 

Dated as of April 16, 2020 
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STOCK AND ASSET PURCHASE AGREEMENT 

STOCK AND ASSET PURCHASE AGREEMENT, dated as of April 16, 2020 (this 
“Agreement”), by and among (i) Dura Automotive Systems, LLC, a Delaware limited liability 
company (“Seller Parent”), Dura Operating, LLC, a Delaware limited liability company (“Dura 
Operating”), Dura Mexico Holdings, LLC, a Delaware limited liability company (“Dura Mexico”), 
NAMP, LLC, a Delaware limited liability company (“NAMP”), Dura Automotive Systems Cable 
Operations, LLC, a Delaware limited liability company (“DASCO”), Dura Fremont L.L.C., a 
Michigan limited liability company (“Dura Fremont”), and Dura G.P., a Delaware general 
partnership (“Dura GP”) (Seller Parent together with the foregoing entities, each a “Seller” and 
collectively, the “Sellers”), and (ii) DE Buyer LLC, a Delaware limited liability company or one 
of its assignees (the “Buyer”).  Capitalized terms shall have the meanings set forth herein. 

RECITALS 

A. The Sellers directly and indirectly through their Subsidiaries, including the 
Transferred Subsidiaries, are engaged in the business of designing, engineering, and 
manufacturing of automotive mobility products in Europe, India and Brazil (the “Business”). 

B. Seller Parent owns, directly or indirectly, all of the issued and outstanding shares 
of capital stock and other equity interests (collectively, the “Transferred Stock”) of certain entities 
organized in jurisdictions outside the United States, which are set forth on Schedule 1.1(a) (such 
entities, together with their respective Subsidiaries, if any, the “Transferred Subsidiaries”). 

C. Seller Parent and the other Sellers filed voluntary petitions for relief under chapter 
11 of the United States Bankruptcy Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), in the 
United States Bankruptcy Court for the Middle District of Tennessee, which cases were 
subsequently transferred to the United States Bankruptcy Court for the District of Delaware 
(the “Bankruptcy Court”) and are being jointly administered for procedural purposes as In re Dura 
Automotive Systems, LLC, et. al., case number 19-12378 (KBO) (collectively, the “Bankruptcy 
Case”). 

D. The Sellers are parties to that certain Superpriority Senior Debtor-in-Possession 
Loan and Security Agreement (the “DIP Credit Agreement”), dated as of October 24, 2019, among 
Seller Parent, the other borrowers and guarantors party thereto, the lenders party thereto, and 
Cortland Capital Market Services LLC, as agent (the “Agent”). 

E. Subject to the Permitted Liens (as described in the Financing Order), if any, the 
Agent holds valid, binding and perfected first-priority senior secured priming liens securing all of 
the DIP Credit Agreement Indebtedness on substantially all of the assets of Sellers (collectively, 
the “Encumbered Assets”). 

F. Buyer, as duly appointed subagent of Agent, desires to credit bid, for the benefit of 
and on behalf of the holders of the outstanding Credit Agreement Indebtedness, certain outstanding 
Credit Agreement Indebtedness in the amount of $50,000,000.00, subject to adjustment by mutual 
agreement of the Parties prior to the Closing (the “Credit Bid Amount”), pursuant to section 363(k) 
of the Bankruptcy Code and the Sale Order with respect to the assets that are Encumbered Assets. 
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G. The Sellers desire to sell to the Buyer all of the Transferred Stock and Transferred 
Assets and the Buyer desires to purchase from the Sellers the Transferred Stock and Transferred 
Assets in a sale authorized by the Bankruptcy Court pursuant to, inter alia, sections 105, 363, 365, 
1129, 1141 and 1142 of the Bankruptcy Code, in accordance with the other applicable provisions 
of the Bankruptcy Code and the Federal Rules of Bankruptcy Procedure and the local rules for the 
Bankruptcy Court, all on the terms and subject to the conditions set forth in this Agreement and 
subject to entry of the Sale Order. 

H. The execution and delivery of this Agreement and the Sellers’ ability to 
consummate the transactions set forth in this Agreement are subject to, among other things, the 
entry of the Sale Order under, inter alia, sections 363 and 365 of the Bankruptcy Code, as further 
set forth herein.  The Parties desire to consummate the proposed transaction as promptly as 
practicable after the Bankruptcy Court enters the Sale Order. 

AGREEMENT 

In consideration of the foregoing and the mutual covenants and agreements herein 
contained, and intending to be legally bound hereby, the Parties agree as follows: 

ARTICLE I. 
DEFINITIONS 

 Certain Defined Terms. For purposes of this Agreement: 

“Action” means any claim, charge, investigation, audit, complaint, action, suit, 
arbitration or proceeding by or before any Governmental Authority, other than an Avoidance 
Action. 

“Affiliate” means, with respect to any Person, any other Person that directly, or 
indirectly through one or more intermediaries, controls, is controlled by, or is under common 
control with, such first Person, where “control,” “controlled by” and “under common control 
with,” means the possession, directly or indirectly, of the power to direct or cause the direction of 
the management and policies of a Person, whether through the ownership of voting securities, as 
trustee or executor, as general partner or managing member, by contract or otherwise. 

“Alternative Transaction” means the sale, transfer or other disposition, directly or 
indirectly, including through an asset sale, share sale, merger, amalgamation, or other similar 
transaction, including a plan of reorganization approved by the Bankruptcy Court, or resulting 
from the Auction, of a material portion of the Transferred Assets (including, for the avoidance of 
doubt, the Transferred Subsidiaries), in a transaction or series of transactions with one or more 
Persons other than the Buyer. 

“Ancillary Agreements” means, collectively, the agreements to be executed in 
connection with the transactions contemplated by this Agreement, including the Assignment 
Agreement, the Transition Services Agreement, the IP Assignment Agreement, the IP License and 
the Noncompete. 
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“Antitrust Law” means the HSR Act and any competition, merger control and 
antitrust Law of any other applicable supranational, national, federal, state, provincial or local Law 
designed or intended to prohibit, restrict or regulate actions having the purpose or effect of 
monopolizing or restraining trade or lessening competition of any other country or jurisdiction, to 
the extent applicable to the transactions contemplated by this Agreement. 

“Asset Sellers” means Seller Parent, Dura GP, Dura Operating, Dura Mexico, 
NAMP, DASCO and Dura Fremont. 

“Auction” shall have the meaning ascribed to such term in the Bidding Procedures 
Order. 

“Avoidance Actions” means any and all claims for relief of the Sellers under 
chapter 5 of the Bankruptcy Code or state fraudulent conveyance, fraudulent transfer, or similar 
Laws. 

“Battery Tray Business” means the business of designing, engineering, and 
manufacturing of battery tray products worldwide. 

“Bidding Procedures Order” means the Order entered by the Bankruptcy Court on 
November 19, 2019 [Docket No. 339], governing the bidding procedures for the Auction. 

“Business Day” means any day that is not a Saturday, a Sunday or other day on 
which banks are required or authorized by Law to be closed in the city of New York. 

“Business Employees” means all (i) Transferred Subsidiary Employees and 
(ii) individuals employed by the Sellers immediately prior to the Closing Date who are not 
Transferred Subsidiary Employees and whose duties relate primarily to the Business regardless of 
the company payroll on which such individuals are listed. 

“Buyer Material Adverse Effect” means any event, change, occurrence or effect 
that would materially and adversely affect the ability of the Buyer to perform its obligations under 
this Agreement or the Ancillary Agreements or to consummate the transactions contemplated 
hereby or thereby. 

“Cash and Cash Equivalents” means all of any Sellers’ cash (including petty cash 
and checks received on the Closing Date), checking account balances, marketable securities, 
certificates of deposits, time deposits, bankers’ acceptances, commercial paper, security 
entitlements, securities accounts, commodity Contracts, commodity accounts, government 
securities and any other cash equivalents, whether on hand, in transit, in banks or other financial 
institutions, or otherwise held. 

“Claims” means all claims, defenses, cross claims, counter claims, debts, suits, 
remedies, liabilities, demands, rights, obligations, damages, expenses, rights to refunds, 
reimbursement, recovery, indemnification or contribution, attorneys’ or other professionals’ fees 
and causes of action whatsoever, whether based on or sounding in or alleging (in whole or in part) 
tort, contract, negligence, gross negligence, strict liability, bad faith, contribution, subrogation, 
respondeat superior, violations of federal or state securities laws, breach of fiduciary duty, any 
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other legal theory or otherwise, whether individual, class, direct or derivative in nature, liquidated 
or unliquidated, fixed or contingent, whether at law or in equity, whether based on federal, state or 
foreign law or right of action, foreseen or unforeseen, mature or not mature, known or unknown, 
disputed or undisputed, accrued or not accrued, contingent or absolute (including all causes of 
action arising under Sections 510, 544 through 551 and 553 of the Bankruptcy Code or under 
similar state Laws, including fraudulent conveyance claims, and all other causes of action of a 
trustee or debtor-in-possession under the Bankruptcy Code) or rights of set-off. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Confidentiality Agreement” means the confidentiality agreement entered into 
between one or more Sellers and The Charlton Group, Inc. or one of its Affiliates with respect to 
Sellers and the transactions contemplated hereby. 

“Contract” means any contract, agreement, insurance policy, lease, license, 
sublicense, sales order, purchase order, instrument, or other commitment, that is binding on any 
Person or any part of its assets or properties under applicable Law. 

“Credit Agreement Indebtedness” means all DIP Credit Agreement Indebtedness 
outstanding as of the Closing Date, including all interest due and owing thereunder and all accrued 
and unpaid fees and expenses. 

“DIP Credit Agreement Indebtedness” has the meaning set forth in the Financing 
Order. 

“Employee Benefit Plans” means each (i) benefit and compensation plan, contract, 
policy, program, practice, arrangement or agreement, including pension, profit-sharing, savings, 
termination, executive compensation, phantom stock, change-in-control, retention, salary 
continuation, vacation, sick leave, disability, death benefit, insurance, hospitalization, medical, 
dental, life (including all individual life insurance policies as to which any Transferred Subsidiary 
is an owner, a beneficiary or both), employee loan, educational assistance, fringe benefit, deferred 
compensation, retirement or post-retirement, severance, equity or equity-based compensation, 
incentive and bonus plan, contract, policy, program, practice, arrangement or agreement and (iii) 
other employment, consulting or other individual agreement, plan, practice, policy, contract, 
program, and arrangement, in each case, (a) that is sponsored or maintained or contributed to by 
any Transferred Subsidiary or any of their Affiliates in respect of any current or former employees, 
directors, workers, independent contractors, consultants or leased employees of any Transferred 
Subsidiary or (b) with respect to which any Transferred Subsidiary has any actual or contingent 
Liability (including any such plan or arrangement formerly maintained by any Transferred 
Subsidiary or any current or former Affiliates thereof). 

“Encumbrance” means any charge, claim, mortgage, lien, encumbrance, option, 
pledge, hypothecation, security interest or similar interest, preemptive right, right of first refusal, 
conditional sale or title retention agreements or other similar restriction. 

“Environmental Claim” means any action, cause of action, claim, suit, proceeding, 
investigation, Order, demand or notice by any Person alleging Liability (including Liability for 
investigatory costs, governmental response costs, remediation or clean-up costs, natural resources 
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damages, property damages, personal injuries, attorneys’ fees, fines or penalties) arising out of, 
based on, resulting from or relating to (a) the presence, Release or threatened Release of, or 
exposure to any Hazardous Materials; (b) circumstances forming the basis of any violation, or 
alleged violation, of any Environmental Law; or (c) any other matters for which liability is imposed 
under Environmental Laws. 

“Environmental Law” means any Law relating to pollution, the protection of, 
restoration or remediation of the environment or natural resources, or the protection of human 
health and safety (regarding exposure to Hazardous Materials), including Laws relating to: (a) the 
exposure to, or Releases or threatened Releases of, Hazardous Materials; (b) the generation, 
manufacture, processing, distribution, use, transport, treatment, containment, storage, disposal, or 
handling of Hazardous Materials; or (c) recordkeeping, notification, disclosure and reporting 
requirements respecting Hazardous Materials. 

“Environmental Permit” means any Permit required under or issued pursuant to any 
Environmental Law. 

“Financing Order” means the Interim Financing Order (as defined in the DIP Credit 
Agreement) as it may be modified by the Final Financing Order (as defined in the DIP Credit 
Agreement). 

“Fundamental Representations” means the representations and warranties set forth 
in Section 3.1, Section 3.2, Section 3.4, Section 3.5 and Section 3.20. 

“GAAP” means United States generally accepted accounting principles as in effect 
on the date hereof. 

“Governmental Authority” means any United States or non-United States national, 
federal, state or local governmental, regulatory or administrative authority, agency, court, tribunal 
or commission or any other judicial or arbitral body, including the Bankruptcy Court. 

“Hazardous Materials” means any material, substance, chemical, or waste (or 
combination thereof) that (a) is listed, defined, designated, regulated or classified as hazardous, 
toxic, radioactive, dangerous, a pollutant, a contaminant, petroleum, oil, or words of similar 
meaning or effect under any Law relating to pollution, hazardous or toxic waste, or protection of 
the environment; or (b) forms the basis of any Liability under any Law relating to pollution, 
hazardous or toxic waste, or protection of the environment. 

“Indemnification Arrangements” means any agreement or arrangement to which 
any Transferred Subsidiary is a party and pursuant to which any present or former director or 
officer of any Transferred Subsidiary or any agent, Affiliate or Representative of any Transferred 
Subsidiary receives indemnification from a Transferred Subsidiary, including pursuant a separate 
Contract (other than insurance policies) but excluding such Transferred Subsidiary’s 
Organizational Documents. 

“Intellectual Property” means all intellectual property and intellectual property 
rights and rights in confidential information of every kind and description throughout the world, 
including all U.S. and foreign (a) trade names, trademarks and service marks, business names, 
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corporate names, domain names, trade dress, logos, slogans, design rights, and other similar 
designations of source or origin, together with the goodwill symbolized by any of the foregoing 
(“Trademarks”); (b) patents, patent applications, invention disclosures, and all related 
continuations, continuations-in-part, divisionals, reissues, re-examinations, substitutions, and 
extensions thereof (“Patents”); (c) copyrights and copyrightable subject matter (whether registered 
or unregistered) (“Copyrights”); (d) rights in computer programs (whether in source code, object 
code, or other form), firmware, software, models, algorithms, methodologies, databases, 
compilations, data, all technology supporting the foregoing, and all documentation, including user 
manuals and training materials, programmers’ annotations, notes, and other work product used to 
design, plan, organize, maintain, support or develop, or related to any of the foregoing 
(“Software”); (e) confidential or proprietary information, trade secrets and know-how, and all 
other inventions, proprietary processes, formulae, models, and methodologies; (f) rights of 
publicity, privacy rights, and rights to personal information; (g) all rights in the foregoing and in 
other similar intangible assets; (h) all applications and registrations for any of the foregoing; and 
(i) all rights and remedies (including the right to sue for and recover damages) against past, present, 
and future infringement, misappropriation, or other violation relating to any of the foregoing. 

“Inventory” means all raw materials, works-in-progress, finished goods, supplies, 
packaging materials and other inventories owned by the Asset Sellers for use primarily in the 
Business or by the Transferred Subsidiaries. 

“IRS” means the Internal Revenue Service of the United States. 

“Knowledge” with respect to the Sellers means the actual (but not constructive or 
imputed) knowledge of Michael Beckett, James Riedy and Jamie Zinser as of the date of this 
Agreement (or, with respect to a certificate delivered pursuant to this Agreement, as of the date of 
delivery of such certificate) after reasonable inquiry of such person’s direct reports having 
responsibility for the applicable subject matter. 

“Law” means any statute, law, ordinance, regulation, rule, code, injunction, 
judgment, decree or order of any Governmental Authority. 

“Lease” means a lease, sublease, license, or other use or occupancy agreement with 
respect to the real property to which a Transferred Subsidiary is a party as lessee, sublessee, tenant, 
subtenant or in a similar capacity. 

“Leased Real Property” means the leaseholder interests under a Lease. 

“Liability” means any debt, loss, claim, damage, demand, fine, judgment, penalty, 
liability or obligation (whether known or unknown, asserted or unasserted, absolute or contingent, 
accrued or unaccrued, liquidated or unliquidated, or due or to become due). 

“Material Adverse Effect” means any event, change, condition, occurrence or effect 
that individually or in the aggregate has had, or would reasonably be expected to have, a material 
adverse effect on (a) the business, properties, liabilities, financial condition or results of operations 
of the Business, including the Transferred Subsidiaries and the Transferred Assets, taken as a 
whole, or (b) the ability of the Sellers to consummate the transactions contemplated hereby or 
thereby, in each case of the preceding clauses (a) and (b), other than any event, change, condition, 
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occurrence or effect to the extent arising out of, attributable to or resulting from, alone or in 
combination, (i) general changes or developments in the industry in which the Business operates, 
(ii) changes in general domestic or foreign economic, social, political, financial market or 
geopolitical conditions (including the existence, occurrence, escalation, outbreak or worsening of 
any hostilities, war, police action, acts of terrorism or military conflicts, whether or not pursuant 
to the declaration of an emergency or war), (iii) natural disasters or calamities, including the onset 
or continuation of any global or national health concern, epidemic, pandemic (whether or not 
declared as such by any Governmental Authority), viral outbreak (including the “Coronavirus” or 
“COVID-19”) or any quarantine or trade restrictions related thereto, (iv) changes in any applicable 
Laws or GAAP or interpretations thereof, (v) the execution, existence, performance, 
announcement, pendency or consummation of this Agreement or the transactions contemplated 
hereby, (vi) the pendency of the Bankruptcy Case (and any limitations therein pursuant to the 
Bankruptcy Code, any Order of the Bankruptcy Court, or the DIP Credit Agreement (or limitations 
of funding thereunder)) or any objections in the Bankruptcy Court to (1) this Agreement or any of 
the transactions contemplated hereby, (2) the reorganization of the Sellers and any related plan of 
reorganization or disclosure statement, (3) the Sale Motion or (4) any actions approved by the 
Bankruptcy Court, (vii) any action taken by the Sellers or the Transferred Subsidiaries at the 
written request of Buyer or that is required by this Agreement, (viii) the identity of Buyer or any 
of its Affiliates, (ix) any failure, in and of itself, to achieve any budgets, projections, forecasts, 
estimates, plans, predictions, performance metrics or operating statistics (but, for the avoidance or 
doubt, not the underlying causes of any such failure to the extent such underlying cause is not 
otherwise excluded from the definition of Material Adverse Effect), (x) the effect of any action 
taken by Buyer or its Affiliates with respect to the transactions contemplated by this Agreement 
or the financing thereof; provided, however, that changes or developments set forth in clauses (i), 
(ii), (iii) or (iv) may be taken into account in determining whether there has been or is a Material 
Adverse Effect if such changes or developments have a disproportionate impact on the Business, 
taken as a whole, relative to the other participants in the industries and markets in which the 
Business operates.  For the avoidance of doubt, the initiation of any criminal investigation or 
proceeding against any Transferred Subsidiary or insolvency proceeding of any character, 
including bankruptcy, receivership, reorganization, composition, administration or arrangement 
with creditors, voluntary or involuntary, of any Transferred Subsidiary or directly with respect to 
any of their material assets or properties, shall constitute a Material Adverse Effect. 

“Order” means any award, writ, injunction, judgment, order or decree entered, 
issued, made, or rendered by any Governmental Authority. 

“Ordinary Course of Business” means the operation of the Business in the ordinary 
and usual course consistent with past practice of the Sellers and Transferred Subsidiaries, as such 
practice and custom is, or may have been, modified as a result of the Bankruptcy Case, in each 
case subject to (a) the filing of the Bankruptcy Case, (b) any Orders of the Bankruptcy Court, and 
(c) the conduct of the auction process as contemplated by the bidding procedures approved by the 
Bankruptcy Court. 

“Organizational Documents” means (i) with respect to any corporation, its 
certificate or articles of incorporation, its bylaws, and any shareholder or stockholder agreement, 
(ii) with respect to any limited partnership, its certificate of limited partnership and its partnership 
agreement, (iii) with respect to any general partnership, any statement of partnership and its 
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partnership agreement, (iv) with respect to any limited liability company, its certificate of 
formation or articles of organization and its operating agreement, (v) with respect to any other 
form of entity, any charter or similar document adopted or filed in connection with the creation, 
formation or organization of a Person and any agreement amongst its members, (vi) any documents 
equivalent to any of the foregoing applicable to non-U.S. jurisdictions, and (vii) any amendment 
to any of the foregoing. 

“Owned Real Property” means any real property primarily used in the Business that 
is owned by the Sellers or a Transferred Subsidiary, including all improvements and structures 
thereon and appurtenances belonging thereto. 

“Party” or “Parties” means, individually or collectively, the Buyer and the Sellers. 

“Permitted Encumbrance” means (a) statutory liens for current Taxes not yet due 
and payable or the validity or amount of which is being contested in good faith by appropriate 
proceedings only (i) with respect to the assets of the Transferred Subsidiaries or (ii) to the extent 
such lien is a Prior Senior Lien under the Final Financing Order (as defined in the DIP Credit 
Agreement), (b) mechanics’, carriers’, workers’, repairers’ and other similar liens arising or 
incurred in the Ordinary Course of Business relating to obligations (i) as to which there is no 
default on the part of the Seller or the Transferred Subsidiaries, (ii) for a period with respect to 
amounts not yet overdue (provided that such amounts arising or accruing prior to Closing remain 
the Sellers’ Liabilities) and (iii) that are not individually or in the aggregate material to the 
continued use, value or operation of the Transferred Assets in the conduct of the Business taken 
as a whole as currently conducted, or pledges, deposits or other liens securing the performance of 
bids, trade Contracts, leases or statutory obligations (including workers’ compensation, 
unemployment insurance or other social security legislation), (c) as to any Lease, any 
Encumbrance affecting solely the interest of the landlord thereunder and not the interest of the 
tenant thereunder that does not materially impair the value or the current use of such Lease, (d) 
with respect to the Real Property, minor title defects or irregularities that do not, individually or in 
the aggregate, materially impair the value or the current use of such Real Property, (e) other 
exceptions, restrictions, easements, imperfections of title, charges, rights-of-way and 
encumbrances that do not materially interfere with the use or value of the Owned Real Property 
subject to such encumbrances, (f) zoning, building codes and other land use Laws regulating the 
use or occupancy of the Owned Real Property or the activities conducted thereon which are 
imposed by any governmental authority having jurisdiction over the Owned Real Property which 
are not violated by the current use or occupancy of such Owned Real Property, and (g) any 
Encumbrances that will be removed or released by operation of the Sale Order. 

“Person” means an individual, corporation, partnership, limited liability company, 
limited liability partnership, syndicate, person, trust, association, organization or other entity, 
including any Governmental Authority, and including any successor, by merger or otherwise, of 
any of the foregoing. 

“Proceeding” means any charge, investigation, audit, complaint, action, suit, 
arbitration or proceeding by or before any Governmental Authority, other than an Avoidance 
Action. 
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“Products” means all products and services, offered, available for offer, or in 
development by any Asset Seller or Transferred Subsidiary as of Closing, in connection with the 
Business. 

“Real Property” means the Leased Real Property and the Owned Real Property. 

“Release” means any release, spill, emission, discharge, leaking, pouring, dumping 
or emptying, pumping, injection, deposit, disposal, dispersal, leaching or migration of Hazardous 
Materials into the indoor or outdoor environment (including soil, ambient air, surface water, 
groundwater and surface or subsurface strata) or into or out of any property, including the 
migration of Hazardous Materials through or in the air, soil, surface water, groundwater or 
property. 

“Representatives” means, with respect to any Person, the officers, managers, 
directors, principals, employees, agents, auditors, advisors, bankers and other representatives of 
such Person. 

“Sale Hearing” means the hearing conducted by the Bankruptcy Court to approve 
the transactions contemplated by this Agreement. 

“Sale Motion” means the motion of the Sellers in the Bankruptcy Case seeking 
approval of the Sale Order. 

“Sale Order” means an Order of the Bankruptcy Court approving this Agreement 
and the transactions contemplated hereby, in form and substance acceptable to the Buyer and the 
Sellers. 

“Subsidiary” of any Person means any entity (a) of which 50% or more of the 
outstanding share capital, voting securities or other voting equity interests are owned, directly or 
indirectly, by such Person, (b) of which such Person is entitled to elect, directly or indirectly, at 
least 50% of the board of directors or similar governing body of such entity or (c) if such entity is 
a limited partnership or limited liability company, of which such Person or one of its Subsidiaries 
is a general partner or managing member or has the power to direct the policies, management or 
affairs. 

“Tax Law” means any statute, law, ordinance, regulation, rule, code, injunction, 
judgment, decree or order of any Governmental Authority relating to Taxes. 

“Tax Return” means any return, document, declaration, report, claim for refund, 
statement, information statement or other information or filing relating to Taxes, including any 
schedule or attachment thereto or amendment thereof, that is filed with or supplied to, or required 
to be filed with or supplied to, any Governmental Authority. 

“Taxes” means (a) any and all U.S. federal, state and local, foreign, and other taxes, 
charges, fees, duties, levies, tariffs, imposts, tolls, customs or other assessments, including all net 
income, gross income, gross receipts, sales, use, ad valorem, transfer, franchise, profits, branch 
profits, profit share, license, lease, service, service use, value added, unclaimed property, escheat, 
withholding, payroll, employment, fringe, fringe benefits, excise, estimated, severance, stamp, 
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occupation, premium, property, windfall profits, wealth, net wealth, net worth, export and import 
fees and charges, registration fees, tonnage, vessel, deposits, or other taxes, fees, assessments, 
customs, duties, levies, tariffs, imposts, tolls, or charges of any kind whatsoever imposed by any 
Governmental Authority, together with any interest, penalties, inflationary adjustments, additions 
to tax, fines or other additional amounts imposed thereon, with respect thereto, or related thereto, 
wherever and whenever imposed, (b) any and all liability for the payment of any items described 
in clause (a) above arising from, through, attributable to, or with respect to a place of business, 
permanent establishment, or a branch or as a result of being (or ceasing to be) a member of a fiscal 
unity, affiliated, consolidated, combined, unitary, or other similar group (or being included) in any 
Tax Return related to such group, (c) any and all liability for the payment of any amounts as a 
result of any successor or transferee liability, in respect of any items described in clause (a) or (b) 
above, and (d) any and all liability for the payment of any items described in clause (a) or (b) above 
as a result of, or with respect to, any express or implied obligation to indemnify any other Person 
pursuant to any tax sharing, tax indemnity or tax allocation agreement or similar agreement or 
arrangement with respect to taxes. 

“Transferred Subsidiary Employees” means all employees employed by the 
Transferred Subsidiaries. 

“Treasury Regulations” means the regulations promulgated under the Code by the 
United States Department of the Treasury (whether in final, proposed or temporary form), as the 
same may be amended from time to time. 

 Table of Definitions.  The following terms have the meanings set 
forth in the Sections referenced below: 

Definition Location 
Agent ..........................................................................Recitals 
Agreement ..................................................................Preamble 
Allocation ...................................................................Section 2.7 
Antitrust Authority .....................................................Section 6.5(a) 
Assignment Agreement ..............................................Section 2.6(b)(i) 
Balance Sheet Date ....................................................Section 3.6(a) 
Bankruptcy Case ........................................................Recitals 
Bankruptcy Code .......................................................Recitals 
Bankruptcy Court .......................................................Recitals 
Bardin Hill .................................................................Section 2.9 
Business .....................................................................Recitals 
Buyer ..........................................................................Preamble 
Closing .......................................................................Section 2.6(a) 
Closing Date...............................................................Section 2.6(a) 
Credit Bid Amount .....................................................Recitals 
DASCO ......................................................................Preamble 
DIP Credit Agreement ...............................................Recitals 
Disclosure Limitations ...............................................Section 6.2(a) 
Disclosure Schedules .................................................Article III 
Dura Fremont .............................................................Preamble 
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Dura GP .....................................................................Preamble 
Dura Mexico ..............................................................Preamble 
Dura Operating...........................................................Preamble 
Encumbered Assets ....................................................Recitals 
Enforceability Exceptions ..........................................Section 3.2 
Excluded Assets .........................................................Section 2.2 
Excluded Subsidiaries ................................................Section 2.9(b) 
Foreign Competition Laws ........................................Section 3.3(a) 
HSR Act .....................................................................Section 3.3(a) 
IP Assignment Agreement .........................................Section 2.6(b)(iii) 
IP License...................................................................Section 2.6(b)(iv) 
Legal Restraint ...........................................................Section 8.1(a) 
NAMP ........................................................................Preamble 
Noncompete ...............................................................Section 2.6(b)(v) 
Outside Date...............................................................Section 9.1(b)(iv) 
Permits .......................................................................Section 3.8(b) 
Purchase Price ............................................................Section 2.5 
Securities Act .............................................................Section 4.4 
Seller ..........................................................................Preamble 
Seller Financial Statements ........................................Section 3.6(a) 
Seller Parent ...............................................................Preamble 
Sellers .........................................................................Preamble 
Specified Persons .......................................................Section 2.1(g) 
Transfer Taxes ...........................................................Section 7.1 
Transferred Assets .....................................................Section 2.1 
Transferred Stock .......................................................Recitals 
Transferred Subsidiaries ............................................Recitals 
Transition Services Agreement ..................................Section 2.6(b)(ii) 

ARTICLE II. 
PURCHASE AND SALE 

 Purchase and Sale.  Pursuant to sections 105, 363, 365, 1129, 1141 
and 1142 of the Bankruptcy Code, upon the terms and subject to the conditions of this Agreement, 
at the Closing, the Sellers shall sell, assign, transfer, convey and deliver, or cause to be sold, 
transferred, assigned, conveyed and delivered, to the Buyer, and Buyer shall purchase, all right, 
title and interest of Sellers, in, to or under the Transferred Assets free and clear of any and all 
Encumbrances (other than Permitted Encumbrances).  “Transferred Assets” shall mean all right, 
title and interest of the Asset Sellers to or under the following properties and assets of the Asset 
Sellers of every kind and description, wherever located, whether real, personal or mixed, tangible 
or intangible, in, to or under (but excluding in each case any Excluded Assets): 

(a) the Transferred Stock; 

(b) the Contracts set forth on Section 2.1(b) of the Disclosure Schedules (the 
“Transferred Contracts”); 
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(c) (i) Intellectual Property relating primarily to the Battery Tray Business and 
(ii) subject to the IP License, (1) Intellectual Property (other than Trademarks) relating primarily 
to the Business, and (2) all Trademarks owned, held for use in, or registered or applied to be 
registered in Europe, India or Brazil and relating primarily to the Business; 

(d) any amounts owing from any Transferred Subsidiary to Sellers; 

(e) all goodwill associated with the Transferred Assets, Transferred 
Subsidiaries or the Business; 

(f) all rights, claims or causes of action of the Asset Sellers against any party 
arising out of events occurring prior to the Closing related primarily to the Business, including, for 
the avoidance of doubt, arising out of events occurring prior to the commencement of the 
Bankruptcy Case, and including any rights under or pursuant to any and all warranties, 
representations and guarantees made by suppliers, manufacturers and contractors relating to 
products sold, or services provided, to the Asset Sellers, in each case, relating to the Business or 
the Transferred Subsidiaries; 

(g) subject to Section 6.6, all of the rights, claims or causes of action of the 
Asset Sellers of any kind, including those available under the U.S. Bankruptcy Code, against any 
party, including any officer, director or Affiliate of, or lender to, any Asset Seller (and the proceeds 
of any insurance policies related to any such rights, claims or causes of action) arising at any time 
prior to the Closing; provided that any rights, claims or causes of action included in this 
Section 2.1(g) shall not include any such rights or claims arising in the ordinary course of the 
operation of the business of the Sellers utilizing the Excluded Assets; provided further that neither 
Buyer nor any Person claiming by, through or on behalf of the Buyer (including by operation of 
law, sale, assignment, conveyance or otherwise) shall pursue, prosecute, litigate, institute or 
commence an Action based on, assert, sell, convey, assign or file any Claim that relates to any 
rights, claims or causes of action transferred under this Section 2.1(g) against any other Asset 
Seller, any Transferred Subsidiary (except for amounts owing under Section 2.1(d)), or any officer, 
director, employee, manager, adviser, or other Representative of any Asset Seller or Transferred 
Subsidiary (in each case, other than Lynn Tilton, or any other director or officer of an Asset Seller 
or Transferred Subsidiary who is or has been a director, officer, equityholder, manager, Affiliate, 
member or Representative of Patriarch Partners, LLC or any of its Affiliates (Dura Automotive 
Systems, LLC and its Subsidiaries shall not be included in the definition of Affiliates of Patriarch 
Partners, LLC for purposes of this Section 2.1(g) and Section 6.6 only) (the “Specified Persons”) 
and nothing herein shall limit the right of the Buyer (or any assignee or transferee thereof) to bring 
any claims or causes of action against a Specified Person); 

(h) any other assets and properties of the Sellers relating primarily to the 
Business or the rights, claims and causes of action described in Section 2.1(g); provided that the 
Parties agree to act in good faith and use commercially reasonable efforts (i) to identify with more 
particularity and set forth on Section 2.1(h) of the Disclosure Schedules prior to Closing such 
assets and properties (including Intellectual Property) of the Sellers that are used primarily in the 
Business, (ii) to identify assets as may be “shared assets” (e.g., assets used to a similar extent or 
relating to common customers, suppliers, or other business relations and Intellectual Property) 
between the Business and the business operated with the Excluded Assets and determine the 
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appropriate ownership thereof or other arrangements with respect thereto, and (iii) to enter into 
arrangements such that Buyer may have access to and/or use of Excluded Assets and/or such 
“shared assets” and Sellers may have access to and/or use of Transferred Assets and/or such 
“shared asset,” in each case, as may be reasonably necessary in connection with their respective 
business (including for the purpose of Sellers seeking to sell the business operated with the 
Excluded Assets); and 

(i) all Tax refunds and Tax attributes of the Asset Sellers applicable to Tax 
jurisdictions in Europe, India and Brazil that are transferrable pursuant to applicable Tax Law. 

 Excluded Assets. Notwithstanding anything contained in 
Section 2.1 to the contrary, the Asset Sellers are not selling, and the Buyer is not purchasing, any 
right, title or interest in, to or under any assets and properties of the Asset Sellers not listed in 
Section 2.1, including, for the avoidance of doubt, any right, title, or interest in, to, or under the 
following assets of the Asset Sellers, all of which shall be retained by the Asset Sellers 
(collectively, the “Excluded Assets”): 

(a) all assets expressly excluded or excepted from the definition of Transferred 
Assets pursuant to Section 2.1; 

(b) the Asset Sellers’ documents, written files, papers, books, reports and 
records (i) prepared in connection with this Agreement or the transactions contemplated hereby, 
(ii) relating to the Bankruptcy Case and not relating to the Business or (iii) that any Asset Seller is 
required by Law to retain; provided that Buyer shall be entitled to copies of all or any portions of 
such documents; 

(c) all rights, claims and causes of action to the extent relating to any Excluded 
Asset (and not relating to any Transferred Asset); 

(d) shares of capital stock or other equity interests of any Asset Seller or any 
Subsidiary that is not a Transferred Subsidiary or securities convertible into or exchangeable or 
exercisable for shares of capital stock or other equity interests of any Asset Seller or any Subsidiary 
that is not a Transferred Subsidiary; 

(e) all retainers or similar prepaid amounts paid to the accountants, attorneys, 
consultants, advisors, investment bankers or other professional service providers of the Sellers; 

(f) the assets of the Asset Sellers listed in Section 2.2(f) of the Disclosure 
Schedules; 

(g) all director and officer insurance policies, and all rights and benefits of any 
nature of Sellers with respect thereto, including all insurance recoveries thereunder and rights to 
assert claims with respect to any such insurance recoveries, in each case, to the extent payable to 
or on behalf of, or in respect of amounts payable by any Seller or Subsidiary of and Seller to, any 
individuals covered by such policies; 

(h) each Contract of any Seller that is not a Transferred Contract or a Contract 
set forth on Section 2.1(h) of the Disclosure Schedules; 
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(i) all books and records (i) to the extent related to any of the other Excluded 
Assets or Liabilities of the Sellers other than Liabilities assumed by the Buyer pursuant to 
Section 2.3; (ii) all minute books, Organizational Documents, stock registers and such other books 
and records of any Seller or any Excluded Subsidiary, as pertaining to ownership, organization or 
existence of such Seller or Excluded Subsidiary, Tax Returns (and any related work papers) of any 
Seller or any Excluded Subsidiary, and corporate seal of any Seller or any Excluded Subsidiary; 
and (iii) that any Seller is required by Law to retain; provided that, to the extent not prohibited by 
applicable Law, Buyer shall have the right to make copies of any portions of such documents; 

(j) all books and records prepared or received by any Seller or any of its 
Affiliates or Representatives relating to the sale (or potential sale) of the Transferred Assets and/or 
the Excluded Assets (whether to Buyer or any other Person(s)), this Agreement, or the transactions 
contemplated hereby, including (i) all bids and expressions of interest received from third parties 
with respect to the acquisition of any of Sellers’ businesses or assets and (ii) all privileged 
materials, documents and records of a Seller or any of its Affiliates; provided that any privileged 
materials, documents and records of any Transferred Subsidiaries shall continue to be property of 
such Transferred Subsidiaries and shall not be Excluded Assets (or Transferred Assets) hereunder); 

(k) all Tax refunds and Tax attributes of the Asset Sellers that are not 
transferred by the operation of applicable Tax Law, except for Tax refunds and Tax attributes 
applicable to Tax jurisdictions in Europe, India and Brazil that are transferrable pursuant to 
applicable Tax Law; 

(l) all Cash and Cash Equivalents and all bank account(s) of the Asset Sellers; 
and 

(m) all rights of the Asset Sellers under this Agreement and the Ancillary 
Agreements. 

 Liabilities. In connection with the purchase and sale of the 
Transferred Assets pursuant to this Agreement, at the Closing, the only Liabilities of the Sellers 
that Buyer shall assume and pay, discharge, perform or otherwise satisfy are the Liabilities of the 
Asset Sellers under the Transferred Contracts that become due or are to be performed on or after, 
or in respect of periods following, the Closing (collectively, the “Transferred Contract Liabilities”) 
and any Liabilities of the Sellers for any amounts owing to any Transferred Subsidiary.  Buyer 
shall not assume, be obligated to pay, perform or otherwise discharge or in any other manner be 
liable or responsible for any Liabilities of, or Action against, the Sellers or relating to the 
Transferred Assets or the Transferred Subsidiaries, of any kind or nature whatsoever, whether 
absolute, accrued, contingent or otherwise, liquidated or unliquidated, due or to become due, 
known or unknown, currently existing or hereafter arising, matured or unmatured, direct or 
indirect, and however arising, whether existing on the Closing Date or arising thereafter as a result 
of any act, omission, or circumstances taking place prior to the Closing, except for the Transferred 
Contract Liabilities. Notwithstanding the foregoing, Buyer hereby acknowledges and agrees that 
no Liability of any Transferred Subsidiary shall be an excluded Liability pursuant to the 
immediately preceding sentence and that all Liabilities of any Transferred Subsidiary as of the 
Closing shall continue to be the Liabilities of such Transferred Subsidiary following the Closing 
except to the extent Buyer acquires, pursuant to Section 2.1(d), the right to any such Liability and 
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subsequently cancels, settles, or otherwise terminates or amends such Liability with such 
Transferred Subsidiary. 

 Consents to Certain Assignments. 

(a) Notwithstanding anything in this Agreement or any Ancillary Agreement to 
the contrary, this Agreement and the Ancillary Agreements shall not constitute an agreement to 
transfer or assign any asset, permit, claim or right or any benefit arising thereunder or resulting 
therefrom if an attempted assignment thereof, without the consent of a third party, would constitute 
a breach or other contravention under any agreement or Law to which any Seller is a party or by 
which it is bound, or materially and adversely affect the rights of the Sellers or, upon transfer, the 
Buyer under such asset, permit, claim or right, unless the applicable provisions of the Bankruptcy 
Code permits and/or the Sale Order authorizes the assumption and assignment of such asset, 
permit, claim, or right irrespective of the consent or lack thereof of a third party.  If, with respect 
to any Transferred Asset, such consent is not obtained or such assignment is not attainable pursuant 
to the Bankruptcy Code or the Sale Order, then such Transferred Asset shall not be transferred 
hereunder, and, subject to Section 8.3(e), the Closing shall proceed with respect to the remaining 
Transferred Assets and the Sellers shall, through the earlier of such time as such consent or 
assignment is so obtained and six (6) months following the Closing (or the remaining term of any 
such binding agreement or the closing of the Bankruptcy Case, if shorter), use their reasonable 
best efforts, and the Buyer shall cooperate with the Sellers, to obtain any such consent and to 
resolve the impracticalities of assignment after the Closing. 

(b) If (i) notwithstanding the applicable provisions of Sections 363 and 365 of 
the Bankruptcy Code and the Sale Order and the reasonable best efforts of the Sellers, any consent 
is not obtained prior to Closing and as a result thereof the Buyer shall be prevented by a third party 
from receiving the rights and benefits with respect to a Transferred Asset intended to be transferred 
hereunder or (ii) any Transferred Asset is not otherwise capable of sale and/or assignment (after 
giving effect to the Sale Order and the Bankruptcy Code), then, in any such case, the Sellers shall, 
until the closing of the Bankruptcy Case and subject to any approval of the Bankruptcy Court that 
may be required and at the request of the Buyer, cooperate with Buyer in any lawful and 
commercially reasonable arrangement under which the Buyer would, to the extent practicable, 
obtain the economic claims, rights and benefits under such asset and assume the economic burdens 
and obligations with respect thereto in accordance with this Agreement, including by 
subcontracting, sublicensing or subleasing to the Buyer.  Sellers or Seller Parent shall as promptly 
as practicable pay to the Buyer when received all monies received by the Asset Sellers attributable 
to such Transferred Asset from and after the Closing Date, and Buyer shall pay, or cause to be 
paid, all monetary amounts due with respect to (and in accordance with any applicable terms of) 
such Transferred Asset from and after the Closing Date. 

 Consideration.  The consideration for the sale and transfer of the 
Transferred Stock and the other Transferred Assets from the Sellers to the Buyer shall be the Credit 
Bid Amount (such Credit Bid Amount, the “Purchase Price”). 
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 Closing. 

(a) The sale and purchase of the Transferred Stock and the other Transferred 
Assets contemplated by this Agreement shall take place at a closing (the “Closing”) to be held by 
telephone conference and electronic exchange of documents (or, if the Parties agree to hold a 
physical closing, at the offices of Kirkland & Ellis LLP, located at 300 North LaSalle Drive, 
Chicago, Illinois 60654) at 10:00 a.m. Central Time on the fourth (4th) Business Day following the 
satisfaction or, to the extent permitted by applicable Law, waiver of all conditions to the 
obligations of the Parties set forth in Article VII (other than such conditions as may, by their terms, 
only be satisfied at the Closing or on the Closing Date, but subject to the satisfaction or waiver of 
such conditions), or at such other place or at such other time or on such other date as the Sellers 
and the Buyer mutually may agree in writing.  The day on which the Closing takes place is referred 
to as the “Closing Date.” 

(b) At or prior to the Closing, the Sellers shall deliver or cause to be delivered 
to the Buyer: 

(i) the bill of sale, assignment and assumption agreement substantially 
in the form of Exhibit A (the “Assignment Agreement”), duly executed by the applicable Sellers; 

(ii) a transition services agreement, if any, in form and substance 
reasonably acceptable to Buyer and Sellers (the “Transition Services Agreement”), duly executed 
by the applicable Sellers; 

(iii) an intellectual property assignment agreement in customary form for 
recordation with the applicable Governmental Authority and reasonably acceptable to Buyer and 
Sellers (the “IP Assignment Agreement”), duly executed by the applicable Sellers; 

(iv) an intellectual property license agreement in form and substance 
reasonably acceptable to Buyer and Sellers, pursuant to which (A) Sellers (and their successors) 
will license certain Intellectual Property to Buyer relating to the Business and (B) Buyer and the 
Transferred Subsidiaries will license to Sellers (and their successors, including buyers of the 
business utilizing the Excluded Assets) certain Intellectual Property included in the Transferred 
Assets relating to the business of the Sellers, in each case on a perpetual, royalty-free basis (the 
“IP License”), duly executed by the applicable Sellers; 

(v) a non-competition and non-solicitation agreement relating to the 
Battery Tray Business, in form and substance reasonably acceptable to the Buyer and Sellers, 
applicable for a period of at least three (3) years from the date of the Closing (the “Noncompete”), 
duly executed by the applicable Sellers; 

(vi) certificates evidencing the Transferred Stock, duly endorsed in 
blank (or with stock powers in form and substance reasonably satisfactory to Buyer, acting in good 
faith, duly executed by the Sellers), or instruments of transfer reasonable and customary for the 
jurisdiction applicable to such Transferred Stock, in each case free and clear of all Encumbrances 
(except for Encumbrances under applicable securities Laws); 
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(vii) to the extent a Seller (as determined for U.S. federal income Tax 
purposes) is a “United States person” within the meaning of Section 7701(a)(30) of the Code, such 
Seller shall deliver a certificate to Buyer satisfying the requirements of Treasury Regulations 
Section 1.1445-2(b); and 

(viii) an Internal Revenue Service Form W-9, duly executed by Seller 
Parent; and 

(ix) a duly executed certificate of a duly authorized officer of Seller 
Parent certifying the satisfaction of the conditions set forth in Section 8.3(a), Section 8.3(b) and 
Section 8.3(c). 

(c) At or prior to the Closing, the Buyer shall deliver or cause to be delivered 
to the Sellers: 

(i) the Assignment Agreement, duly executed by the Buyer; 

(ii) the Transition Services Agreement, if any, duly executed by the 
Buyer; 

(iii) the IP Assignment Agreement, duly executed by the Buyer; 

(iv) the IP License, duly executed by the Buyer; 

(v) the Noncompete, duly executed by the Buyer; and 

(vi) a duly executed certificate of an executive officer of the Buyer 
certifying the satisfaction of the conditions set forth in Section 8.2(a) and Section 8.2(b). 

 Tax Allocation. The portion of the Purchase Price paid to any Seller 
(plus any other amounts, to the extent properly taken into account under the Code), shall be 
allocated among the applicable Transferred Assets and the applicable Transferred Stock (and, to 
the extent necessary under applicable Tax Law, to the assets of any applicable Transferred 
Subsidiary) in accordance with Section 1060 of the Code and the Treasury Regulations 
promulgated thereunder (any such allocation, an “Allocation”).  Each Allocation shall be prepared 
by the Buyer and delivered to the Sellers as promptly as reasonably practicable following the 
Closing Date.  The Buyer and the Sellers agree to, and to cause their respective Affiliates to, (a) 
timely file with each relevant Governmental Authority all forms and Tax Returns required to be 
filed in connection with the applicable Allocation, (b) be bound by the applicable Allocation for 
the purpose of determining Taxes, (c) prepare and file, and cause their respective Affiliates to 
prepare and file, all Tax Returns on a basis consistent with the applicable Allocation, and (d) not 
take any position, or cause their respective Affiliates to take any position, inconsistent with the 
applicable Allocation in any Tax Return, in any audit or proceeding relating to Taxes before any 
Governmental Authority or in any report made for Tax purposes; provided, however, that 
notwithstanding anything in this Section 2.7 to the contrary, each of the Parties shall be permitted 
to settle, solely on its own behalf, any Tax audit or proceeding on terms proposed by a 
Governmental Authority or take a position inconsistent with the applicable Allocation if required 
to do so by a determination within the meaning of Section 1313 of the Code. 
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 Designated Buyer(s). 

(a) In connection with the Closing, without limitation by the terms of 
Section 10.14, the Buyer shall be entitled to designate, in accordance with the terms and subject to 
the limitations set forth in this Section 2.8, one (1) or more Affiliates to exercise certain of the 
Buyer’s rights, including to purchase specified Transferred Stock or Transferred Assets (any such 
Affiliate of the Buyer that shall be properly designated by the Buyer in accordance with this 
Section 2.8, a “Designated Buyer”); provided that no such designation would impede or materially 
delay the Closing or affect the timely receipt of any regulatory approval.  At and after the Closing, 
the Buyer shall, or shall cause its Designated Buyer(s) to, honor the Buyer’s obligations at the 
Closing.  After the Closing, any reference to the Buyer made in this Agreement in respect of any 
purchase, assumption or employment referred to in this Agreement shall include reference to the 
appropriate Designated Buyer(s), if any. 

(b) The designation of a Designated Buyer in accordance with Section 2.8(a) 
shall be made by the Buyer by way of a written notice to be delivered to the Sellers in no event 
later than three (3) Business Days prior to Closing, which written notice shall (i) contain 
appropriate information about the Designated Buyer(s), (ii) indicate which Transferred 
Subsidiaries and Transferred Assets the Buyer intends such Designated Buyer(s) to purchase, 
assume and/or employ, as applicable, hereunder and (iii) include a signed counterpart to this 
Agreement pursuant to which the Designated Buyer(s) agree to be bound by the terms of this 
Agreement as it relates to such Designated Buyer(s) and which authorizes the Buyer to act as such 
Designated Buyer(s)’ agent for all purposes hereunder. 

 Exclusion of Transferred Assets or Transferred Subsidiaries.  At any 
time on or prior to the Closing, Bardin Hill Investment Partners LP (“Bardin Hill”) or the Buyer 
may, in its discretion effective upon written notice to the Sellers elect any or all of the following: 

(a) designate any of the Transferred Assets as additional Excluded Assets, 
which notice shall set forth in reasonable detail the Transferred Assets so designated; provided that 
there shall be no reduction in the Purchase Price if the Buyer elects to designate any Transferred 
Asset as an Excluded Asset.  Notwithstanding any other provision hereof, the Liabilities of the 
Sellers under or related to any Transferred Asset excluded under this paragraph will remain 
Liabilities of the Sellers; or 

(b) designate any of the Transferred Subsidiaries as Subsidiaries of Sellers that 
would not be sold, assigned, transferred, conveyed or delivered to the Buyer pursuant to this 
Agreement (any such Transferred Subsidiaries, the “Excluded Subsidiaries”), which notice shall 
set forth the Excluded Subsidiaries, and such Excluded Subsidiaries shall not be assigned, 
transferred, conveyed or delivered to the Buyer; provided that there shall be no reduction in the 
Purchase Price if the Buyer elects to designate any Transferred Subsidiary as an Excluded 
Subsidiary; provided further that (i) Buyer may exclude a Transferred Subsidiary marked with “*” 
on Schedule 1.1(a) only upon five (5) Business Days’ prior notice to Sellers and (ii) the Parties 
agree to use commercially reasonable efforts to cooperate to facilitate with applicable Persons an 
orderly transition of any Transferred Subsidiary marked with “*” on Schedule 1.1(a), including 
using commercially reasonable efforts to cooperate in the taking of such actions to facilitate such 
transition plans, proposals, or other arrangements as are reasonably requested by the Buyer prior 

Case 19-12378-KBO    Doc 894-1    Filed 04/17/20    Page 23 of 64



 

 19 
US 167629613v25 

to the Closing, without Sellers being required to incur any Liability that is not already an existing 
Liability of Sellers as of the date of this Agreement or initiate any Action in connection therewith. 

 Withholding.  Notwithstanding anything in this Agreement to the 
contrary, the Buyer and any Affiliate or agent of the Buyer shall be entitled to deduct and withhold 
from any amount (or portion thereof) payable under this Agreement such Taxes as may be required 
to be deducted and withheld from such amount under the Code or any other applicable provision 
of U.S. or foreign Tax Law.  To the extent that any amounts are so deducted or withheld, such 
deducted and withheld amounts shall be treated for all purposes of this Agreement as having been 
paid to the Person in respect of which such deduction and withholding was made. 

ARTICLE III. 
REPRESENTATIONS AND WARRANTIES 

OF THE SELLERS 

Except as set forth in the Disclosure Schedules attached hereto (collectively, the 
“Disclosure Schedules”), each of the Sellers jointly and severally represents and warrants to the 
Buyer as follows: 

 Organization.  Each Seller and each Transferred Subsidiary (a) is an 
entity duly incorporated or organized, validly existing and in good standing under the Laws of the 
jurisdiction of its incorporation or organization, as applicable, (b) has all requisite power and 
authority to own and operate its properties and to carry on its businesses as now conducted, subject 
to the provisions of the Bankruptcy Code, and (c) is qualified to do business and is in good standing 
(or its equivalent) in every jurisdiction in which its ownership of property or the conduct of its 
business as now conducted requires it to qualify, except where the failure to be so qualified would 
not reasonably be expected to have a Material Adverse Effect. 

 Authority.  Subject to required Bankruptcy Court approvals, (a) each 
Seller has the corporate (or equivalent) power and authority to execute and deliver this Agreement 
and each of the Ancillary Agreements to which it will be a party, to perform its obligations 
hereunder and thereunder and to consummate the transactions contemplated hereby and thereby, 
(b) the execution, delivery and performance by such Seller of this Agreement and each of the 
Ancillary Agreements to which it will be a party and the consummation by such Seller of the 
transactions contemplated hereby and thereby have been duly and validly authorized by all 
necessary corporate (or equivalent) action and (c) this Agreement has been, and upon its execution 
each of the Ancillary Agreements to which such Seller will be a party will have been, duly executed 
and delivered by such Seller and, assuming due execution and delivery by each of the other parties 
hereto and thereto, this Agreement constitutes, and upon its execution each of the Ancillary 
Agreements to which such Seller will be a party will constitute, the legal, valid and binding 
obligations of such Seller, enforceable against such Seller in accordance with their respective 
terms, except as enforcement may be limited by applicable bankruptcy, insolvency, reorganization, 
moratorium or similar laws affecting creditors’ rights generally and by general principles of equity 
(regardless of whether considered in a proceeding in equity or at law) (the “Enforceability 
Exceptions”). 

 No Conflict; Required Filings and Consents. 
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(a) Except as set forth on Section 3.3(a) of the Disclosure Schedule and 
assuming that (w) requisite Bankruptcy Court approvals are obtained, (x) the notices, 
authorizations, approvals, Orders, permits or consents set forth on Section 3.3(b) of the Disclosure 
Schedule are made, given or obtained (as applicable), (y) the requirements of the United States 
Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “HSR Act”), and any 
other applicable antitrust, competition or merger control Laws promulgated by any Governmental 
Authority (“Foreign Competition Laws”) are complied with, and (z) any filings required by any 
applicable federal or state securities or “blue sky” Laws are made, the execution, delivery and 
performance by the Sellers of this Agreement and the consummation by the Sellers of the 
transactions contemplated hereby, do not: (i) violate the Organizational Documents of the Sellers 
or the Transferred Subsidiaries; (ii) violate any Law applicable to the Sellers or the Transferred 
Subsidiaries or by which any Transferred Asset or any property or asset of the Transferred 
Subsidiaries is bound; or (iii) result in any breach of, constitute a default (or an event that, with 
notice or lapse of time or both, would become a default) under, create in any party thereto the right 
to terminate or cancel, or require any consent under, or result in the creation or imposition of any 
Encumbrance (other than a Permitted Encumbrance) on any Transferred Asset under, any 
Transferred Contract or any Contract to which any Transferred Subsidiary is party that is material 
to the Business; except, in each case, for any such violations, breaches, defaults or other 
occurrences that are not material to the Business or the Transferred Subsidiaries taken as a whole. 

(b) Except as set forth on Section 3.3(b) of the Disclosure Schedule, no Seller 
nor any Transferred Subsidiary is required to file, seek or obtain any notice, authorization, 
approval, Order, permit, or consent of or with any Governmental Authority in connection with the 
execution, delivery and performance by the Sellers of this Agreement or the consummation by the 
Sellers of the transactions contemplated hereby, except (i) requisite Bankruptcy Court approvals 
or (ii) any filings required to be made under the HSR Act and any Foreign Competition Laws. 

 Transferred Assets; Sufficiency of Assets and Personnel. 

(a) Except as would not, individually or in the aggregate, reasonably be 
expected to have a material adverse effect on the Business, each Asset Seller, as applicable, has 
indefeasible title to, and owns and possesses all rights and interests in, including the right to use, 
each of the Transferred Assets, or with respect to leased Transferred Assets, valid leasehold 
interests in, or with respect to licensed Transferred Assets, valid licenses to use. 

(b) This Agreement and the instruments and documents to be delivered by the 
Sellers to the Buyer at the Closing shall be adequate and sufficient to transfer (i) Asset Sellers’ 
entire right, title and interest in and to the Transferred Assets and (ii) to the Buyer, good title to 
the Transferred Assets, free and clear of all Encumbrances (other than Permitted Encumbrances), 
claims and interests, subject to entry of the Sale Order. 

(c) Except as would not, individually or in the aggregate, reasonably be 
expected to be material to the Business taken as a whole, and subject to the matters and discussions 
contemplated by Section 2.1(h), the Transferred Assets to be conveyed to the Buyer hereunder at 
Closing, together with the services to be provided to the Buyer under the Transition Services 
Agreement, the IP License, and the properties, rights and other assets and personnel owned, leased 
or employed by the Transferred Subsidiaries constitute (i) all the properties, rights and other assets 
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and personnel necessary, and are sufficient, to carry on the Business as it is currently conducted 
by the Asset Sellers and the Transferred Subsidiaries and (ii) except for the Excluded Assets, all 
of the assets owned by the Sellers or any of their Subsidiaries, including the Transferred 
Subsidiaries, held for use by the Asset Sellers and their Subsidiaries primarily in the conduct of 
the Business. 

 Transferred Subsidiaries. 

(a) To the extent such legal concepts exist in the applicable jurisdiction, each 
Transferred Subsidiary is duly organized, validly existing and in good standing under the Laws of 
the jurisdiction of its organization. 

(b) All of the outstanding shares of capital stock of (or comparable interest in) 
each Transferred Subsidiary (i) are owned directly or indirectly by Seller Parent, (ii) are free and 
clear of any Encumbrance other than Permitted Encumbrances) and (iii) have been validly issued 
and are fully paid and, as applicable, non-assessable.  Section 3.5(b) of the Disclosure Schedule 
lists all of the Transferred Subsidiaries and the outstanding shares of capital stock or voting 
securities of, or other equity securities therein and, in each case, the owner(s) thereof.  There are 
no accumulated but unpaid dividends or distributions with respect to any of the Transferred Stock.  
There are no options, warrants, convertible securities or other rights, agreements, arrangements or 
commitments relating to the Transferred Stock (other than this Agreement) obligating any Seller 
or any Transferred Subsidiary to issue or sell any shares of capital stock of, or any other 
comparable interest in, a Transferred Subsidiary (other than this Agreement).  No Transferred 
Subsidiary owns, directly or indirectly, any capital stock, membership interest, partnership interest, 
joint venture interest or other equity interest in any other Person (other than a Transferred 
Subsidiary).  There are no voting trusts or other agreements or understandings with respect to the 
equity interests of the Transferred Subsidiaries. 

(c) No insolvency proceeding of any character, including bankruptcy, 
receivership, reorganization, composition, administration or arrangement with creditors, voluntary 
or involuntary, of any Transferred Subsidiary or directly with respect to any of their assets or 
properties, is pending or, to the Knowledge of the Sellers, threatened.  No Seller and no Transferred 
Subsidiary has taken any action in preparation for the institution of any such insolvency 
proceedings, and the execution, delivery and performance by the Sellers of this Agreement and the 
consummation by the Sellers of the transactions contemplated hereby, do not, and will not, result 
in or give rise to any rights or claims with respect to any such insolvency proceeding. 

(d) A copy of each Organizational Document or Indemnification Arrangement 
has been provided to the Buyer prior to the date of this Agreement.  No Organizational Document 
or Indemnification Arrangement of any Transferred Subsidiary has been amended, modified, 
terminated  or otherwise revised in any respect, and no new Organizational Documents have been 
adopted and no new Indemnification Arrangements have been entered into, in all cases since 
December 31, 2017.  The Transferred Subsidiaries are not party to any Indemnification 
Arrangement. 

 No Undisclosed Liabilities. 
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(a) (i) The audited consolidated balance sheets of Seller Parent as of December 
31, 2018 and 2017, together with the related consolidated statements of income, stockholders’ 
equity and cash flows ended December 31, 2018 and 2017 (provided that there is no signed auditor 
letter with respect to the 2018 audit), (ii) unaudited consolidated balance sheets of Seller Parent as 
of December 31, 2019, together with the related consolidated statements of income, stockholders’ 
equity and cash flows ended December 31, 2019, and (iii) the unaudited consolidated balance 
sheets of Seller Parent as of February 29, 2020 (the “Balance Sheet Date”), together with the 
related consolidated statements of income, stockholders’ equity and cash flows for the two months 
ended February 29, 2020 ((i), (ii) and (iii) collectively, the “Seller Financial Statements”) have 
been prepared in accordance with GAAP applied on a consistent basis throughout the periods 
involved (except as may be indicated in the notes thereto) and fairly present in all material respects 
the consolidated financial position of Seller Parent and its Subsidiaries and the Business at the 
respective dates thereof and the results of their operations and cash flows for the periods indicated. 

(b) No Transferred Subsidiary nor any of their Subsidiaries has any Liabilities, 
whether required by GAAP to be disclosed or reflected on or reserved against a consolidated 
balance sheet (or the notes thereto) of Seller Parent and its Subsidiaries, except for Liabilities 
(i) reflected or reserved against in the Seller Financial Statements, (ii) incurred in the Ordinary 
Course of Business since the Balance Sheet Date, (iii) incurred pursuant to the transactions 
contemplated by this Agreement and (iv) that have not, or would not reasonably be expected to 
have, a Material Adverse Effect. 

 Absence of Certain Changes or Events.  Since the Balance Sheet 
Date through the date of this Agreement, there has not (i) been any event, change, condition, 
occurrence or effect that, individually or in the aggregate, has had, or would be reasonably 
expected to have, a Material Adverse Effect or (ii) without limiting the generality of the foregoing, 
except (x) for the solicitation of, discussions and negotiations with, presentations and provision of 
other diligence to and similar engagement with other potential bidders for the Transferred Assets, 
the negotiation and execution of this Agreement, (y) for the preparation and commencement of the 
Bankruptcy Case and Sellers’ debtor-in-possession financing in the Bankruptcy Case, or (z) as set 
forth on Section 3.7 of the Disclosure Schedule or as expressly contemplated by this Agreement, 
from the Balance Sheet Date until the date hereof, no Seller nor any Transferred Subsidiary has: 

(a) amended or modified the Organizational Documents, or amended, modified 
or entered into any new Indemnification Arrangements, of any Transferred Subsidiary; 

(b) adopted a plan of liquidation, dissolution, merger, consolidation or other 
reorganization, other than in the Bankruptcy Case; 

(c) entered into any material agreement or conducted any material transaction 
with any Affiliate of Seller Parent that is not a direct or indirect wholly-owned Subsidiary of Seller 
Parent, with respect to the Business or the Transferred Assets; 

(d) transferred, assigned, sold or otherwise disposed of any of the assets of the 
Transferred Subsidiaries or used in the Business except in the Ordinary Course of Business; 
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(e) (i) made or granted any cash compensation increase to any former or current 
officer, employee or worker of any Transferred Subsidiary except in the Ordinary Course of 
Business or as required by any collective bargaining or labor agreement; (ii) increased the benefit 
under any Employee Benefit Plan or adopted, amended or terminated any Employee Benefit Plan, 
except for increases in benefits required under existing Employee Benefit Plans in the Ordinary 
Course of Business and except as approved by the Bankruptcy Court with respect to the Sellers 
generally or as required by any collective bargaining or labor agreement; or (iii) provided any non-
contractual benefits to any officer, employee or worker of any Transferred Subsidiary; 

(f) changed, made or revoked any Tax election, changed any method of 
accounting with respect to Taxes, filed any amended Tax Return, surrender or compromised any 
right to claim a Tax refund, settled or compromised any claim, notice, audit, assessment or other 
proceeding related to Taxes, entered into any agreement affecting any Tax liability or any refund 
or filed any request for rulings or special Tax incentives with any Governmental Authority, entered 
into any Tax allocation, sharing or indemnity agreement, extended or waived the statute of 
limitations period applicable to any Tax or Tax Return or took or caused (or caused any other 
Person to take or cause) any action which could increase the Buyer’s or any of its Affiliates’ 
Liability for Taxes with respect to the Transferred Subsidiaries, the Transferred Assets or the 
Business; 

(g) hired or extended an offer of employment or engagement to any officer, 
worker or employee in connection with the Business with a base salary in excess of US$300,000 
(or the equivalent in a country outside the United States); or 

(h) agreed or committed in writing to do any of the foregoing. 

 Compliance with Law; Permits. 

(a) (i) The Business is being conducted in material compliance with, and Sellers 
and the Transferred Subsidiaries have in all material respects complied with, all applicable Laws 
relating to the operation of the Business and the Transferred Assets and (ii) there are no pending 
or, to the Knowledge of the Sellers, threatened, claims from any Governmental Authority relating 
to any material non-compliance of the Business, the Transferred Subsidiaries or the Transferred 
Assets, except, in each case of (i) and (ii), that would not reasonably be expected to be material to 
Seller Parent and Transferred Subsidiaries taken as a whole. 

(b) The Asset Sellers and the Transferred Subsidiaries are in possession of all 
material permits (including work permits and visas), licenses, franchises, approvals, certificates, 
consents, waivers, concessions, exemptions, orders, registrations, notices or other authorizations of 
any Governmental Authority (the “Permits”) necessary for them to own, lease and operate their 
assets and properties, to employ or engage officers, workers and employees who are not citizens of 
the country where they are carrying out their duties or performing their services and to carry on the 
Business as currently conducted.  All material Permits held by the Asset Sellers and the Transferred 
Subsidiaries: (i) are valid and in full force and effect and no Asset Seller or Transferred Subsidiary 
is in default under, or in violation of, any such Permit, except for such defaults or violations which 
would not reasonably be expected, individually or in the aggregate, to materially restrict or interfere 
with the Buyer’s ability to operate the Business as currently operated and no suspension or 
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cancellation of any such Permit is pending (other than pursuant to its terms) or, to Sellers’ 
Knowledge, threatened and (ii) subject to entry of the Sale Order, each such Permit may be 
transferred or reissued to the Buyer in accordance with this Agreement and without the approval of 
any Person (other than the Bankruptcy Court). 

 Litigation.  Except for the Bankruptcy Case, and any Order entered 
in the Bankruptcy Case, there is no Action by or against any Asset Seller or Transferred Subsidiary 
in connection with the Business or the Transferred Assets pending, or to the Knowledge of the 
Sellers, threatened other than any Action pursuant to which no injunctive or equitable relief is 
sought and where the monetary damages are covered by insurance or would not reasonably be 
expected to be material to the Sellers or the Transferred Subsidiaries taken as a whole. 

 Employee Benefit Plans. 

(a) (i) Each of the Employee Benefit Plans has been operated and administered 
in all material respects in accordance with applicable Law, with the express and implied terms of 
the Employee Benefit Plan concerned to the extent compatible with applicable Law and with 
administrative or governmental rules and regulations, and with any applicable collective 
bargaining agreement and all other agreements or instruments applicable to any Employee Benefit 
Plan, and (ii) there are no pending or threatened actions, suits or  claims by, on behalf of or against 
any Employee Benefit Plan or any administrator or fiduciary thereof (other than routine claims for 
benefits) that would reasonably be expected to result in material liability to any Transferred 
Subsidiary. 

(b) The execution, delivery and performance of this Agreement and the 
consummation of the transactions contemplated by this Agreement will not, alone or in 
combination with any other event, (i) entitle any Business Employee to severance pay, 
unemployment compensation or any other compensation, (ii) accelerate the time of payment or 
vesting, or increase the amount of compensation due to any Business Employee or (iii) cause any 
individual to accrue or receive additional benefits, service or accelerated rights to payment of 
benefits under any Employee Benefit Plan or employment agreement, or (iv) directly or indirectly 
cause the Sellers or any Affiliate of the Sellers to transfer or set aside any assets to fund or 
otherwise provide for benefits for any individual. 

(c) All contributions and premiums required by Law or by the terms of any 
Employee Benefit Plan have been timely made to any funds or trusts established thereunder or in 
connection therewith in all material respects. 

 Labor and Employment Matters. 

(a) As of the date hereof and as of the Closing Date, the Sellers and the 
Transferred Subsidiaries will have satisfied any legal or contractual requirement or any non-binding 
requirement set out in any collective bargaining, works council, information and consultation or 
other similar labor-related agreement to provide notice or information to, or to enter into any 
consultation procedure with, any labor union, labor organization, works council, economic as well 
as health and safety committees, or any other employee representative or representatives which is 

Case 19-12378-KBO    Doc 894-1    Filed 04/17/20    Page 29 of 64



 

 25 
US 167629613v25 

representing any Business Employee, in connection with the execution, delivery or performance of 
this Agreement or the transactions contemplated by this Agreement. 

(b) There are no unfair labor practice charges, work stoppages, concerted 
slowdowns, strikes, lockouts, material labor grievances, picketing, or other similar material 
activities relating to labor matters pending against any Seller or Transferred Subsidiary involving 
the Business Employees. 

(c) No labor union, labor organization, works council or group of Business 
Employees has made a pending demand for recognition or certification, and there are no 
representation or certification proceedings or petitions seeking a representation proceeding presently 
pending or, to the Knowledge of the Sellers, threatened to be brought or filed with any labor relations 
tribunal or authority pertaining to the Business Employees. 

(d) Within the past two years, there has not been any (i) unfair labor practice 
charge or complaint pending or threatened before any Governmental Authority against the Sellers 
or the Transferred Subsidiaries, (ii) complaints, grievances, or arbitrations arising out of any 
collective bargaining agreement, information and consultation agreement, works council or similar 
employee representatives agreement, or any other complaints, grievances, or arbitration procedures 
against them, (iii) charges or complaints with respect to or relating to them pending before any 
Governmental Authority responsible for the prevention of unlawful employment practices, (iv) 
written notices of the intent of any Governmental Authority responsible for the enforcement of labor, 
employment, wages and hours of work, child labor, immigration, or occupational safety and health 
laws to conduct an investigation with respect to or relating to them or notice that such investigation 
is in progress, or (v) Actions pending or threatened in any forum by or on behalf of any present or 
former employee of such entities, any applicant for employment, or classes of the foregoing alleging 
breach of any express or implied contract of employment, any applicable Law governing 
employment or the termination thereof, or other discriminatory, wrongful, or tortious conduct in 
connection with the employment relationship, except in each case other than any Action pursuant to 
which no injunctive or equitable relief is sought and where the monetary damages are covered by 
insurance or would not reasonably be expected to be material to the Sellers or the Transferred 
Subsidiaries taken as a whole. 

(e) The execution of this Agreement and the consummation of the transactions 
contemplated by this Agreement will not result in any breach or other violation of any collective 
bargaining agreement, employment agreement, consulting agreement or any other labor-related any 
other labor-related agreement to which the Asset Sellers or the Transferred Subsidiaries are a party 
that is applicable to the Business Employees. 

(f) No Transferred Subsidiary is bound by or proposing to introduce in respect 
of any Transferred Employees any redundancy payment or severance plan offering enhanced 
payments to Transferred Employees in the event of redundancy beyond any minimum entitlement 
they may have under applicable Law. 

(g) For a period of three years preceding the date of this Agreement, no 
Transferred Subsidiary has been a party to a relevant transfer within the meaning of any Laws 
(including the Transfer of Undertakings (Protection of Employment) Regulations 2006, as 

Case 19-12378-KBO    Doc 894-1    Filed 04/17/20    Page 30 of 64



 

 26 
US 167629613v25 

amended), giving effect to the Transfers of Undertakings Directive 2001/23/EC of the Council of 
12 March 2001, as implemented by each relevant jurisdiction or other applicable equivalent Laws 
of such jurisdiction, affecting any Transferred Subsidiary Employees. 

(h) Each Transferred Subsidiary has afforded to all employees and workers the 
right to paid holiday and properly calculated such holiday pay in accordance with applicable Law, 
including in the case of employees located within the EU in accordance with Directive 2003/88/EC 
of the European Parliament and of the Council of 4 November 2003 concerning certain aspects of 
working time. 

(i) There are no loans made by any Transferred Subsidiary which are outstanding 
to any current or former director or employee of any Transferred Subsidiary. 

(j) There are no employee benefit trusts, share schemes, share incentive plans, 
stock option plans, restricted stock plans or equity plans applicable to any Transferred Subsidiary 
Employee, whether established by a Transferred Subsidiary, or either of the Sellers, or by any other 
Seller Affiliate. 

(k) No defined benefits pension arrangement is in operation at any Transferred 
Subsidiary and employer pension contributions to other pension arrangements, schemes and plans 
are fully paid up and do not exceed the minimum contributions required by applicable Law. All 
applicable Laws relating to employee pension entitlements have been adhered to in respect of 
Transferred Subsidiary Employees including the provisions of the UK Pensions Act 2008 as well as 
of the German Act on Occupational Pension Schemes as of 1974/ 2016 relating to automatic 
enrolment. No notices, fines or other sanctions have been issued by any competent regulator 
(including the UK Pensions Regulator).  All necessary contributions by the Sellers had been made 
in due time to cover all financial obligations for the Transferred Subsidiaries as employers as part 
of the potential pension scheme including payments of premiums to the Federal Authority on 
Hedging Occupational Pension Schemes (Pensionssicherungsverein) for the event of insolvency. 

 Real Property. 

(a) Each Asset Seller or Transferred Subsidiary, as applicable, has good and 
valid fee simple title to the Owned Real Property it owns that is, subject to the entry of the Sale 
Order, free and clear of all Encumbrances, other than Permitted Encumbrances. 

(b) The Asset Seller or Transferred Subsidiary party thereto has a valid 
leasehold estate in all Leased Real Property, that is, subject to the entry to the Sale Order, free and 
clear of all Encumbrances, other than Permitted Encumbrances. 

(c) No Asset Seller or Transferred Subsidiary is a party to or obligated under 
any option, right of first refusal or other contractual right to sell, dispose of or lease any of the Real 
Property or any portion thereof or interest therein to any Person other than the Buyer. 

 Intellectual Property. 

(a) A true, correct and complete list of all U.S. and foreign (i) issued Patents 
and pending Patent applications, (ii) registered Trademarks and applications to register any 
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Trademarks, (iii) registered Copyrights and applications for registration of Copyrights, and 
(iv) domain name registrations, in each case which are owned by or registered to an Asset Seller 
or owned by or registered to a Transferred Subsidiary (the “Registered IP”) is set forth on 
Section 3.13(a) of the Disclosure Schedules.  The Asset Sellers or the Transferred Subsidiaries, as 
applicable, are the sole and exclusive beneficial and record owners of all Registered IP, and all 
material items of such Registered IP are subsisting and, to the Knowledge of the Sellers, valid and 
enforceable (and in the past three (3) years there has been no Action asserted or, to the Knowledge 
of the Sellers, threatened challenging the scope, validity or enforceability of any such Intellectual 
Property). 

(b) The conduct of the Business (including the Products) and the use, practice 
or exploitation of the Registered IP and other Intellectual Property as currently used, practiced or 
exploited by the Asset Sellers and the Transferred Subsidiaries in the conduct of the Business do 
not infringe, misappropriate or otherwise violate (and, in the past three (3) years has not infringed, 
misappropriated or otherwise violated) in any material respect any Person’s Intellectual Property 
rights, and in the past three (3) years there has been no such Action asserted or, to the Knowledge 
of the Sellers, threatened against any Seller or Transferred Subsidiary or, to the Knowledge of the 
Sellers, any other Person. 

(c) Subject to the matters and discussions contemplated by the Section 2.1(h), 
the rights in Intellectual Property acquired by Buyer hereunder, together with the rights in 
Intellectual Property licensed to Buyer pursuant to the IP License Agreement, constitute all rights 
in Intellectual Property owned by an Asset Seller or a Transferred Subsidiary and used in and 
necessary for the conduct the Business as currently conducted. 

(d) To the Knowledge of the Sellers, no Person is infringing, misappropriating 
or otherwise violating in any material respect any Intellectual Property owned by or exclusively 
licensed to the Asset Sellers that is a Transferred Asset or is used in or relates to the Business or 
any Intellectual Property owned by or exclusively licensed to the Transferred Subsidiaries, and in 
the past three (3) years no such Actions have been asserted or threatened against any Person by 
any Asset Seller or Transferred Subsidiary or, to the Knowledge of the Sellers, any other Person. 

(e) Sellers have taken commercially reasonable steps to safeguard and maintain 
the confidentiality of all trade secrets and other confidential or proprietary information related to 
the Business. 

 Taxes. Except as set forth in Section 3.14 of the Disclosure 
Schedules: 

(a) All material Tax Returns required to be filed by or with respect to the 
Transferred Subsidiaries, or with respect to the Transferred Assets or the Business have been 
timely filed, and all such Tax Returns are true, correct and complete in all material respects.  All 
Taxes due and payable by or with respect to the Transferred Subsidiaries, or with respect to the 
Transferred Assets or the Business, in each case whether or not shown as due on any Tax Return, 
have been timely paid in full to the proper Governmental Authority. 
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(b) All Taxes relating to or arising in connection with the Transferred Assets or 
the Business, or of or with respect to the Transferred Subsidiaries, in each case that are required to 
be withheld and paid under applicable Law (including in connection with any amounts owing to 
any employee, independent contractor, creditor, stockholder or other third party), have been timely 
withheld and remitted to the appropriate Governmental Authority. Each of the Transferred 
Subsidiaries has timely collected all material sales, use and value added Taxes required to be 
collected by them, and has timely remitted all such Taxes to the appropriate Governmental 
Authority. 

(c) There is no action, suit, claim, assessment, or audit pending, proposed 
(tentatively or definitively), contemplated, asserted or threatened by any Governmental Authority 
with respect to Taxes or Tax Returns of or with respect to the Transferred Subsidiaries or with 
respect to the Transferred Assets or the Business, and no Governmental Authority has indicated 
an intent to investigate, commence or open such an action, suit, claim or audit with respect to any 
such Tax or Tax Return. 

(d) There are no Encumbrances for Taxes upon the Transferred Assets or any 
of the assets of the Transferred Subsidiaries, in each case other than Permitted Encumbrances. 

(e) Neither the Business nor any of the Transferred Assets or Transferred 
Subsidiaries is subject to any Tax allocation, indemnity or sharing agreement or similar agreement, 
arrangement or understanding, other than any such agreement entered into in the Ordinary Course 
of Business the principal purpose of which is not to address Taxes. 

(f) No Tax election has been made by or with respect to the Transferred 
Subsidiaries or with respect to any of the Transferred Assets or the Business, in each case that has, 
or may have, continuing effect after the Closing Date. 

(g) No agreement, waiver, extension or consent regarding the application of the 
statute of limitations with respect to any Taxes or Tax Returns of or with respect to the Transferred 
Subsidiaries, or with respect to the Transferred Assets or the Business is outstanding, nor is there 
pending any request for such an agreement, waiver, extension or consent.  No power of attorney 
has been granted with respect to any matter relating to Taxes payable by or with respect to the 
Transferred Subsidiaries, or with respect to any of the Transferred Assets or the Business, in each 
case that is currently in force. 

(h) Each of the Transferred Subsidiaries is in compliance with the requirements 
for any Tax exemption, Tax holiday, Tax concession or other Tax reduction agreement or 
arrangement with or granted by any Governmental Authority to which such Transferred Subsidiary 
is subject, and the transactions contemplated by this Agreement will not have a materially adverse 
effect on the continued validity and effectiveness of any such Tax exemption, Tax holiday, Tax 
concession or other Tax reduction agreement or arrangement, as applicable. 

(i) No claim has been made by any Governmental Authority in a jurisdiction 
in which a Transferred Subsidiary does not file Tax Returns or pay Taxes to the effect that such 
Transferred Subsidiary is or may be subject to taxation by, or required to file any Tax Return in, 
such jurisdiction.  No Transferred Subsidiary currently has or has had a permanent establishment 
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(within the meaning of an applicable Tax treaty) or other office or fixed place of business, nor has 
any Transferred Subsidiary ever engaged in a trade or business, in any country other than the 
country in which it is organized and resident.  No Transferred Subsidiary currently has or has had 
nexus (within the meaning of the applicable Law of any applicable state) in any state where Seller 
does not currently, or did not at the applicable time, file Tax Returns and pay Taxes with respect 
to such Transferred Subsidiary. 

(j) None of the Transferred Subsidiaries has entered into, participated in or 
engaged in any “listed transaction” (as defined in Treasury Regulations Section 1.6011-4(b) or any 
similar provision under any state, local or foreign Tax Law). 

(k) None of the Transferred Subsidiaries (i) is or has been a member of a group 
filing an affiliated, consolidated, combined or unitary Tax Return, nor has any Transferred 
Subsidiary been included in any similar arrangement for relief under applicable Law, such as a 
loss sharing regime, or (ii) has any liability for Taxes of another Person under Treasury Regulations 
section 1.1502-6 (or any analogous, comparable or similar provision of state, local or non-U.S. 
Law). 

(l) No Transferred Asset that will be transferred by any Seller (other than Seller 
Parent) pursuant to this Agreement is a “United States real property interest” under Section 897 of 
the Code. 

 Environmental Matters.  Except as would not be reasonably be 
expected to be material to the Business, taken as a whole: 

(a) The Asset Sellers, the Transferred Subsidiaries, the Transferred Assets and 
the Business are, and have for the three (3) years prior to the date hereof been, in material 
compliance with all applicable Environmental Laws, which compliance includes the possession 
of, and material compliance with the terms of, with all Environmental Permits required in 
connection with the conduct or operation of the Business and the ownership or use of the 
Transferred Assets.  There is no material claim or action currently pending or, to the Knowledge 
of the Sellers, threatened, that is or would reasonably be expected to result in the cancellation, 
revocation or other adverse or limiting modification of any such Environmental Permit. 

(b) There is no material Environmental Claim pending or, to the Knowledge of 
the Sellers, threatened against or affecting any Asset Seller, Transferred Subsidiary, Transferred 
Asset or the Business.  There are no environmental conditions, including the presence of any 
Hazardous Material at the Real Property, which would be reasonably likely to form the basis of 
any material Liability of the Business, any Transferred Asset or any Transferred Subsidiary or of 
any Environmental Claim against or affecting any Asset Seller, Transferred Subsidiary or the 
Business. 

 Material Contracts. 

(a) Except as set forth on Section 3.16(a) of the Disclosure Schedule, none of 
Sellers or any Transferred Subsidiary is a party to any: 
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(i) agreement that materially prohibits any Transferred Subsidiary from 
freely engaging in business anywhere in the world; 

(ii) agreement relating to any acquisition or disposition by any 
Transferred Subsidiary of any business (whether by asset or stock purchase or otherwise) or any 
merger, consolidation or similar business combination transaction, in each case, pursuant to which 
a Transferred Subsidiary has an outstanding obligation to pay any purchase price thereunder or 
other material obligation; 

(iii) agreement of any Transferred Subsidiary or related to the Business 
relating to any joint venture or partnership; 

(iv) material agreement or arrangement relating to the holding, storage 
or maintenance of, or any other undertaking by, any Transferred Subsidiary with respect to assets 
owned by customers that are held, stored or maintained on premises owned or leased by the 
Transferred Subsidiaries; or 

(v) agreement in writing to enter into any of the foregoing. 

(b) Subject to requisite Bankruptcy Court approvals, and assumption by the 
applicable Seller of the applicable Contract in accordance with applicable Law and except as a 
result of the commencement of the Bankruptcy Case, each Transferred Contract and each of the 
Leases is in full force and effect and is a valid, binding and enforceable obligation of the applicable 
Seller or Transferred Subsidiary and, to the Knowledge of the Sellers, each of the other Parties 
thereto, except as may be limited by the Enforceability Exceptions. Except as set forth on 
Section 3.16(b) of the Disclosure Schedule, or as would not reasonably be expected to be material 
to the Transferred Subsidiaries taken as a whole, neither the Sellers nor any of its Transferred 
Subsidiaries, as applicable, is in material default, or is alleged in writing by the counterparty thereto 
to have materially breached or to be in material default, under any Lease, Transferred Contract or 
material Contract of the Transferred Subsidiaries, and, to the Knowledge of the Sellers, the other 
party to each Lease, Transferred Contract or material Contract of the Transferred Subsidiaries is 
not in material default thereunder. No Leases, Transferred Contract or material Contract of the 
Transferred Subsidiaries has been canceled or otherwise terminated, and none of the Sellers nor 
any Transferred Subsidiary, has received any written notice from any Person regarding any such 
cancellation or termination. 

 Certain Payments.  Since January 1, 2017, none of the Asset Sellers 
or the Transferred Subsidiaries (nor, to the Knowledge of the Sellers, any of their respective 
Representatives) (a) has used or is using any corporate funds for any illegal contributions, gifts, 
entertainment or other unlawful expenses relating to political activity; (b) has used or is using any 
corporate funds for any direct or indirect unlawful payments to any foreign or domestic 
governmental officials or employees; (c) has violated or is violating any provision of the Foreign 
Corrupt Practices Act of 1977; (d) has established or maintained, or is maintaining, any unlawful 
fund of corporate monies or other properties; or (e) has made any bribe, unlawful rebate, payoff, 
influence payment, kickback or other unlawful payment of any nature. 
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 Affiliate Transactions.  No Affiliate of any Transferred Subsidiary 
(other than any Seller or any other Transferred Subsidiary), or any officer or director of the Sellers 
or the Transferred Subsidiaries (a) is a party to any agreement or transaction with the Transferred 
Subsidiaries having a potential or actual value or a contingent or actual liability exceeding 
$250,000 (other than Employee Benefit Plans adopted in the Ordinary Course of Business), (b) 
has any material interest in any material property used by the Transferred Subsidiaries or (c) owns 
any material interest in, or is an officer, director, employee or consultant of, any Person which is, 
or is engaged in business as a material supplier or customer of the Transferred Subsidiaries. 

 Insurance.  Each material insurance policy maintained by Sellers or 
the Transferred Subsidiaries on the properties, assets, products, business or personnel of the 
Transferred Subsidiaries is legal, valid, binding, enforceable by Sellers or the Transferred 
Subsidiaries, as applicable, and in full force and effect, and all premiums with respect thereto 
covering all periods up to and including the date hereof have been paid, and no notice of 
cancellation or termination has been received with respect to any such insurance policy. 

 Brokers.  No broker, finder or investment banker is entitled to any 
brokerage, finder’s or other fee or commission in connection with the transactions contemplated 
hereby based upon arrangements made by or on behalf of the Sellers or the Transferred 
Subsidiaries. 

 Exclusivity of Representations and Warranties.  None of the Sellers, 
the Transferred Subsidiaries or any of their Affiliates or Representatives is making, and none of 
the Buyer or any of its Affiliates or Representatives is relying on, any representation or warranty 
of any kind or nature whatsoever, oral or written, express or implied (including any relating to 
financial condition or results of operations of the Business or maintenance, repair, condition, 
design, performance, value, merchantability or fitness for any particular purpose of the Transferred 
Assets), except as expressly set forth in this Article III (as modified by the Disclosure Schedules), 
and the Sellers hereby disclaim all Liability and responsibility for, and none of the Buyer or any 
of its Affiliates or Representatives is relying on, any such other representations or warranties, 
including any representation, warranty, projection, forecast, statement or information made, 
communicated or furnished (orally or in writing in any form, medium or manner) to Buyer or its 
Affiliates or Representatives (including any opinion, information, projection or advice that may 
have been or may be provided to Buyer by any director, officer, employee, agent, consultant or 
Representative of Sellers or any of their Affiliates). 

ARTICLE IV. 
REPRESENTATIONS AND WARRANTIES OF THE BUYER 

The Buyer represents and warrants to the Sellers as follows: 

 Organization.  The Buyer is duly organized, validly existing and in 
good standing under the Laws of the jurisdiction of its organization and has all necessary corporate 
(or equivalent) power and authority to perform its obligations hereunder and under any Ancillary 
Agreement. 
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 Authority.  The Buyer has the corporate power and authority to 
execute and deliver this Agreement and each of the Ancillary Agreements to which it will be a 
party, to perform its obligations hereunder and thereunder and to consummate the transactions 
contemplated hereby and thereby.  The execution, delivery and performance by the Buyer of this 
Agreement and each of the Ancillary Agreements to which it will be a party and the consummation 
by the Buyer of the transactions contemplated hereby and thereby have been duly and validly 
authorized by all necessary corporate action and this Agreement has been, and upon its execution 
each of the Ancillary Agreements to which the Buyer will be a party will have been, duly executed 
and delivered by the Buyer and assuming due execution and delivery by each of the other parties 
hereto and thereto, this Agreement constitutes, and upon its execution each of the Ancillary 
Agreements to which the Buyer will be a party will constitute, the legal, valid and binding 
obligations of the Buyer, enforceable against the Buyer in accordance with its respective terms, 
except as enforcement may be limited by applicable bankruptcy, insolvency, reorganization, 
moratorium or similar Laws affecting creditors’ rights generally and by general principles of equity 
(regardless of whether considered in a proceeding in equity or at law). 

 No Conflict; Required Filings and Consents. 

(a) The execution, delivery and performance by the Buyer of this Agreement 
and each of the Ancillary Agreements to which the Buyer will be a party, and the consummation 
of the transactions contemplated hereby and thereby, or compliance by the Buyer with any of the 
provisions hereof, do not and will not: 

(i) conflict with the Organizational Documents of such Buyer; 

(ii) conflict with or violate any Law applicable to such Buyer or by 
which any property or asset of such Buyer is bound or affected; 

(iii) conflict with or violate any Order of any Governmental Authority; 
or 

(iv) conflict with, result in any breach of, constitute a default (or an event 
that, with notice or lapse of time or both, would become a default) under, or give rise to a right of 
termination, modification, notice or cancellation or require any consent of any Person pursuant to, 
any Contract to which such Buyer is a party; 

except, in the case of clause (ii), (iii) or (iv), for any such conflicts, violations, breaches, defaults 
or other occurrences that would not, individually or in the aggregate, reasonably be expected to 
have a Buyer Material Adverse Effect. 

(b) The Buyer is not required to file, seek or obtain any notice, authorization, 
approval, order, permit or consent of or with any Governmental Authority in connection with the 
execution, delivery and performance by the Buyer of this Agreement and each of the Ancillary 
Agreements to which it will be a party or the consummation of the transactions contemplated 
hereby or thereby, except (i) for any filings required to be made under the HSR Act or the Foreign 
Competition Laws or (ii) where failure to obtain such consent, approval, authorization or action, 
or to make such filing or notification, would not, individually or in the aggregate, reasonably be 
expected to have a Buyer Material Adverse Effect. 
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 Investment Intent.  The Buyer acknowledges that neither the offer 
nor the sale of the Transferred Stock has been registered under the Securities Act of 1933 (together 
with the rules and regulations promulgated thereunder, the “Securities Act”) or under any state or 
foreign securities Laws.  The Buyer is acquiring the Transferred Stock for its own account for 
investment, without a view to, or for a resale in connection with, the distribution thereof in 
violation of the Securities Act or any applicable state or foreign securities Laws and with no present 
intention of distributing or reselling any part thereof. 

 Brokers.  No broker, finder or investment banker is entitled to any 
fee, commission or expense from the Buyer that would be payable by the Sellers in connection 
with the transactions contemplated hereby. 

 Buyer’s Investigation and Non-Reliance.The Buyer is a 
sophisticated purchaser and has made its own independent investigation, review and analysis 
regarding the Business, the Transferred Subsidiaries, the Transferred Assets and the transactions 
contemplated hereby, which investigation, review and analysis was conducted by the Buyer 
together with expert advisors, including legal counsel, that it has engaged for such purpose to 
Buyer’s satisfaction.  None of the Sellers or any of their Affiliates or Representatives has made, 
and none of the Buyer or any of its Affiliates or Representatives is relying on, any representation 
or warranty, express or implied, as to the accuracy or completeness of any information concerning 
the Business, the Transferred Subsidiaries or the Transferred Assets or made available (orally or 
in writing in any form, medium or manner) to Buyer or any of its Affiliates, except as expressly 
set forth in this Article III.  The Buyer acknowledges that, should the Closing occur, the Buyer 
shall acquire the Business, the Transferred Subsidiaries and the Transferred Assets without any 
surviving representations or warranties, on an “as is” and “where is” basis. 

ARTICLE V. 
BANKRUPTCY COURT MATTERS 

 Bankruptcy Actions. 

(a) As promptly as practicable after the date hereof, the Sellers shall, pursuant 
to the Bidding Procedures Order, seek approval of the form of this Agreement and the Sellers’ 
authority to enter into this Agreement. 

(b) Buyer shall promptly take all actions as are reasonably requested by Seller 
Parent to assist in obtaining the Bankruptcy Court’s entry of the Sale Order. 

(c) Each of Seller Parent and Buyer shall appear formally or informally in the 
Bankruptcy Court if reasonably requested by the other Party or required by the Bankruptcy Court 
in connection with the transactions contemplated by this Agreement, including, upon reasonable 
request promptly furnishing the other with copies of notices or other communications received by 
any Seller from the Bankruptcy Court or any third party and/or any Governmental Authority with 
respect to the transactions contemplated by this Agreement. 

 Sale Order. The Sale Order shall, among other things, (a) approve, 
pursuant to sections 105, 363, and 365 of the Bankruptcy Code, (i) the execution, delivery and 
performance by the Sellers of this Agreement, (ii) the sale of the Transferred Assets to Buyer on 
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the terms set forth herein and free and clear of all Encumbrances (other than Encumbrances 
included in the Permitted Encumbrances), and (iii) the performance by the Sellers of their 
respective obligations under this Agreement; (b) find that Buyer is a “good faith” purchaser within 
the meaning of section 363(m) of the Bankruptcy Code, find that the Buyer is not a successor to 
any Seller, and grant Buyer the protections of section 363(m) of the Bankruptcy Code; and (c) find 
that Buyer shall have no Liability or responsibility for any Liability or other obligation of any 
Seller arising under or related to the Transferred Assets other than as expressly set forth in this 
Agreement, including successor or vicarious Liabilities of any kind or character, including any 
theory of antitrust, successor, or transferee Liability, labor law, de facto merger, or substantial 
continuity. Buyer agrees that it will promptly take such actions as are reasonably requested by 
Seller Parent to assist in obtaining Bankruptcy Court approval of the Sale Order, including 
furnishing affidavits or other documents or information for filing with the Bankruptcy Court for 
purposes, among others, of (i) demonstrating that Buyer is a “good faith” purchaser under 
section 363(m) of the Bankruptcy Code and (ii) establishing adequate assurance of future 
performance within the meaning of section 365 of the Bankruptcy Code. 

ARTICLE VI. 
COVENANTS 

 Conduct of Business Prior to the Closing.  From the date of this 
Agreement until the Closing Date or earlier termination of this Agreement, 

(a) except (1) as otherwise expressly contemplated by this Agreement, (2) as 
required by Law or any Order, (3) for any limitations on operations imposed by the Bankruptcy 
Court or the Bankruptcy Code or the DIP Credit Agreement, (4) with the prior written consent of 
the Buyer, or (5) as directed by the Buyer pursuant to Section 2.9(b), from the date of this 
Agreement until the Closing Date or earlier termination of this Agreement, the Sellers shall, and 
shall cause the Transferred Subsidiaries to use commercially reasonable efforts to conduct the 
Business in the Ordinary Course of Business and preserve the material business relationships with 
customers, suppliers, distributors and others with whom the Sellers or the Transferred Subsidiaries 
deal in the Ordinary Course of Business; and 

(b) the Sellers shall not, and shall cause the Transferred Subsidiaries not to, 
without the prior written consent of the Buyer: 

(i) sell, transfer, lease, sublease, encumber or otherwise dispose of (1) 
any material Transferred Assets or (2) any assets of a Transferred Subsidiary, in each case other 
than immaterial dispositions thereof and Inventory sold or disposed of in the Ordinary Course of 
Business; 

(ii) issue, sell, grant, pledge, dispose or transfer any equity interests in 
any Seller or Transferred Subsidiary; 

(iii) acquire any corporation, partnership, limited liability company, 
other business organization or division thereof; 

(iv) merge or consolidate with or into any legal entity, dissolve, liquidate 
or otherwise terminate its existence; 
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(v) split, combine, consolidate, subdivide or reclassify any of their 
capital stock, other equity interests or voting securities, or securities convertible into or 
exchangeable or exercisable for capital stock or other equity interests or voting securities, or issue 
or authorize the issuance of any other securities in respect of, in lieu of or in substitution for its 
capital stock, other equity interests or voting securities; 

(vi) declare, set aside or pay any dividend or other distribution (whether 
in cash, stock or property or any combination thereof) in respect of any securities of any 
Transferred Subsidiary, or repurchase, redeem or otherwise acquire, or offer to repurchase, redeem 
or otherwise acquire, any capital stock or voting securities of, or equity interests in, any Transferred 
Subsidiary or any securities of any Transferred Subsidiary convertible into or exchangeable or 
exercisable for capital stock or voting securities of, or equity interests in, any Transferred 
Subsidiary, or any warrants, calls, options or other rights to acquire any such capital stock, 
securities or interests, other than any transfers among Transferred Subsidiaries, among Sellers, or 
between any Transferred Subsidiary and any Seller; 

(vii) amend the Organizational Documents of any Transferred Subsidiary 
or amend or enter into any Indemnification Arrangements; 

(viii) enter into any joint venture agreement that involves a sharing of 
profits, cash flows, expenses or losses with other Persons related to or affecting the Business, the 
Transferred Assets or the Transferred Subsidiaries; 

(ix) take any action (other than any actions required by the Bankruptcy 
Court or applicable Law) in breach of the Bidding Procedures Order or the Sale Order; 

(x) (1) reject or terminate (other than by expiration in accordance with 
its terms) any Transferred Contract or seek Bankruptcy Court approval to do so, or (2) fail to use 
commercially reasonable efforts to oppose any action by a third party to so terminate (including 
any action by a third party to obtain Bankruptcy Court approval to terminate) any Transferred 
Contract; 

(xi) with respect to any Transferred Asset (1) agree to allow any form of 
relief from the automatic stay in the Bankruptcy Cases; or (2) fail to use reasonable best efforts to 
oppose any action by a third party to obtain relief from the automatic stay in the Bankruptcy Cases; 

(xii) with respect to any Transferred Subsidiary, change, make or revoke 
any Tax election, change any method of accounting with respect to Taxes, file any amended Tax 
Return, surrender or compromise any right to claim a Tax refund, settle or compromise any claim, 
notice, audit, assessment or other proceeding related to Taxes, enter into any agreement affecting 
any Tax liability or any refund or file any request for rulings or special Tax incentives with any 
Governmental Authority, enter into any Tax allocation, sharing or indemnity agreement, extend or 
waive the statute of limitations period applicable to any Tax or Tax Return or take or cause (or 
cause any other Person to take or cause) any action which could increase the Buyer’s or any of its 
Affiliates’ Liability for Taxes with respect to the Transferred Subsidiaries, the Transferred Assets 
or the Business; 
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(xiii) with respect to any Transferred Subsidiary, make any change in any 
method of accounting or accounting practice or policy, except as required by applicable Law or 
GAAP; 

(xiv) with respect to any Transferred Subsidiary, fail to maintain in full 
force and effect existing insurance policies; 

(xv) with respect to any Transferred Subsidiary, make any loans, 
advances or capital contributions to, or investments in, any other Person (other than to a Seller or 
Transferred Subsidiary in the Ordinary Course of Business); 

(xvi) voluntarily pursue or seek, or fail to use commercially reasonable 
efforts to oppose any third party in pursuing or seeking, a conversion of the Bankruptcy Cases to 
cases under chapter 7 of the Bankruptcy Code, the appointment of a trustee under chapter 11 or 
chapter 7 of the Bankruptcy Code and/or the appointment of an examiner with expanded powers; 

(xvii) take any action to initiate any insolvency proceeding of any 
character, including bankruptcy, receivership, reorganization, composition, administration or an 
arrangement with creditors, voluntary or involuntary, of any Transferred Subsidiary or any of their 
respective assets or properties; 

(xviii) subject any of the Transferred Assets to any Encumbrance other than 
Permitted Encumbrances; 

(xix) with respect to any Transferred Subsidiary, incur any indebtedness 
for borrowed money, enter into any capital lease or guarantee any such indebtedness; 

(xx) with respect to any Transferred Subsidiary, enter into any 
commitment for capital expenditures or otherwise make any capital expenditures with respect to 
the Business, except in accordance with the budget and business plan made available to Buyer; 

(xxi) in each case with respect to the Business and the Transferred 
Subsidiaries, (1) make or grant any general or special wage or salary  increase (other than standard 
merit increases consistent with past practice within the past three years or as required by any 
collective bargaining or labor agreement), (2) make any increase in the payments of benefits under 
any Employee Benefit Plan, (3) take any action with respect to the grant of any material severance 
or termination pay (other than pursuant to policies or agreements of the Sellers in effect on the 
date of this Agreement) which will become due, (4) adopt, amend or terminate any Employee 
Benefit Plan, other than in the Ordinary Course of Business and consistent with past practice, and 
(5) enter into any material employment, consulting or similar agreement or amend any existing 
employment agreement; or 

(xxii) agree or commit to any of the foregoing. 

 Covenants Regarding Information. 

(a) From the date hereof until the Closing Date or earlier termination of this 
Agreement, upon reasonable request, the Sellers shall (i) afford the Buyer and its Representatives 
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reasonable access to the properties, offices, plants and other facilities, books and records (including 
Tax books and records) of the Sellers and the Transferred Subsidiaries, and shall furnish the Buyer 
with such financial, operating and other data and information, and access to all the officers, 
employees, accountants and other Representatives of the Sellers and the Transferred Subsidiaries 
as the Buyer may reasonably request in connection with the transactions contemplated by this 
Agreement and (ii) provide the Buyer with copies of such daily business reports regarding the 
Business as are currently being provided and made available on a regular basis to management of 
Seller Parent.  Notwithstanding anything to the contrary in this Agreement, the Sellers shall not be 
required to disclose any information to the Buyer or its Representatives if such disclosure would 
adversely affect any attorney-client or other legal privilege or contravene any applicable Laws (the 
“Disclosure Limitations”); provided that the Parties shall reasonably cooperate in seeking to find 
a way to allow disclosure of such information to the extent doing so would not (in the good faith 
belief of the Sellers after consultation with outside counsel) reasonably be likely to cause such 
privilege to be undermined with respect to such information. 

(b) The Sellers shall use, and shall cause the Transferred Subsidiaries to use, 
commercially reasonable efforts to cause their respective employees to, on a timely basis, 
cooperate as reasonably requested by the Buyer and/or any potential lender to assist the Buyer in 
connection with such financing as Buyer may reasonably seek in connection with the operation of 
the Business following the Closing (it being understood that it shall not be a condition to Closing 
that any such financing be obtained), including using commercially reasonable efforts in 
(i) requesting its certified independent auditors to provide auditors’ reports and customary comfort 
letters with respect to financial information relating to the Sellers or the Transferred Subsidiaries 
in customary form, (ii) causing appropriate personnel of the Sellers or the Transferred Subsidiaries 
to participate at reasonable times in a reasonable number of sessions with prospective lenders, 
(iii) furnishing the Buyer and such potential lenders, as promptly as reasonably practicable, with 
such customary financial and other pertinent information regarding the Sellers or the Transferred 
Subsidiaries as may be reasonably requested by the Buyer in connection with such financing, 
(iv) assisting in the preparation of and to execute and deliver definitive financing documents, 
including guarantee and collateral documents and customary closing certificates as may be 
required by such financing and (v) providing customary documentation and other information 
about the Sellers or the Transferred Subsidiaries requested by the Buyer or such potential lenders 
in connection with such financing and required under applicable “know your customer,” sanctions 
and anti-money-laundering rules and regulations.  Any and all reasonable and documented out-of-
pocket costs and expenses incurred in connection with any cooperation, investigation or other 
matter related to this Section 6.2(b) shall be promptly reimbursed to Seller, or paid or caused to be 
paid, by the Buyer. 

(c) The information provided pursuant to this Section 6.2 prior to Closing will 
be used solely for the purpose of effecting the transactions contemplated hereby, and will be 
governed by the terms and conditions of the DIP Credit Agreement and the Confidentiality 
Agreement, which Confidentiality Agreement shall not terminate upon the execution of this 
Agreement notwithstanding anything to the contrary therein.  No Seller makes any representation 
or warranty as to the accuracy of any information, if any, provided pursuant to this Section 6.2, 
and Buyer may not rely on the accuracy of any such information. 
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(d) From and after the Closing, for a period of three (3) years following the 
Closing Date (or, if later, the closing of the Bankruptcy Case), the Buyer will provide the Sellers 
and their Representatives, at Sellers’ sole expense, with reasonable access, during normal business 
hours, and upon reasonable advance notice, subject to reasonable denials of access or delays to the 
extent any such access would unreasonably interfere with the operations of the Buyer or the 
Business, to the books and records, including work papers, schedules, memoranda, and other 
documents (for the purpose of examining and copying) relating to the Transferred Assets or the 
Excluded Assets with respect to periods or occurrences prior to the Closing Date, for the purposes 
of (i) complying with the requirements of any Governmental Authority, including the Bankruptcy 
Court, (ii) the closing of the Bankruptcy Cases and the wind down of the Sellers’ estates (including 
reconciliation of claims and preparation of Tax returns), (iii) making insurance claims, (iv) 
complying with applicable Laws or (v) other reasonable business purposes; provided that the 
Buyer shall not be obligated to provide any such access that would, in the reasonable, good faith 
judgment of the Buyer, conflict with the Disclosure Limitations.  Unless otherwise consented to 
in writing by Seller Parent, the Buyer will not, for a period of three (3) years following the Closing 
Date, destroy, alter or otherwise dispose of any of such books and records without first offering to 
surrender to Seller Parent such books and records or any portion thereof that the Buyer may intend 
to destroy, alter or dispose of. 

 Notification of Certain Matters.  The respective Party shall promptly 
notify the other Parties in writing of any fact, change, condition, circumstance or occurrence or 
nonoccurrence of any event of which it is aware that will or is reasonably likely to result in any of 
the conditions set forth in Section 8.2(a) or Section 8.2(b) (in the case of Buyer) or Section 8.3(a), 
Section 8.3(a)(i) or Section 8.3(a)(ii) (in the case of Sellers) becoming incapable of being satisfied. 

 Employee Matters. 

(a) Except with the prior written consent of Buyer, Sellers shall not transfer the 
employment of any Transferred Subsidiary Employee out of the relevant Transferred Subsidiary that 
employs them as of the date of this Agreement, and shall not otherwise change their then current 
terms and conditions of employment except as otherwise permitted by the terms of this Agreement. 

(b) The Sellers shall use commercially reasonable efforts to provide the Buyer 
with a list of all Business Employees employed by, and workers and individual independent 
contractors engaged by the Transferred Subsidiaries, including, to the extent permitted by applicable 
Law, particulars of each such person’s current wage or fee, as the case may be, any incentive bonus 
opportunity, annual vacation entitlement (and the amount of accrued vacation in the current vacation 
year), notice period or confirmation that they are employed at will, or if employed or engaged 
pursuant to a fixed term contract, the date on which such fixed term is due to expire and details of 
any previous renewals, country in which they perform their duties or provide their services, name 
of employing company, summary of benefits to which they are entitled, any suspension or maternity, 
paternity, adoption, shared parental or other family or other leave of absence including sickness 
leave in excess of 21 days as a consequence of which they are not actively working and a sample of 
each contract of employment or contract for services in use within the Business in respect of such 
Business Employees, workers and independent contractors. 
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(c) Without limitation of Section 10.9, nothing express or implied in this 
Section 6.4 or this Agreement shall (i) confer upon any Business Employee, or legal representative 
or beneficiary thereof, any rights or remedies, including any right to employment or benefits for any 
specified period, of any nature or kind whatsoever, under or by reason of this Agreement, (ii) be 
treated as an amendment to, or prevent the termination of any Employee Benefit Plan or any other 
employee benefit plan, program, arrangement or agreement sponsored or maintained by the Buyer, 
the Sellers or their respective Affiliates, as applicable, or (iii) obligate the Buyer, the Sellers or any 
of their respective Affiliates to maintain any particular employee benefit plan, program or 
arrangement. 

(d) From and after the date of this Agreement, the Buyer and/or its 
Representatives may meet and otherwise communicate with the Business Employees, upon prior 
written notice to the Sellers (in a manner so as not to interfere unreasonably with the normal business 
operations of any Seller) in order to discuss the impact of the pending transaction and the Buyer’s 
intentions with respect to the Business Employees in the event the Buyer is successful in acquiring 
any or all of the Transferred Subsidiaries or Transferred Assets, and to interview and offer 
employment pursuant to the terms of this Section 6.4 to the relevant Business Employees (other than 
the Transferred Subsidiary Employees, whose employment will continue by operation of Law). 
Notwithstanding the foregoing, (i) commencing not later than ten (10) Business Days prior to the 
Closing Date, Buyer shall be permitted to introduce itself to the Business Employees at in-person 
meetings, and attend additional in-person meetings with the Business Employees and/or their 
employee representatives if any, following the initial meetings, in each case, in the presence of 
Representatives of the Sellers at such locations and times as the Buyer may reasonably request and 
(ii) the Buyer and the Sellers shall cooperate in good faith in developing and implementing an 
employee communication plan pursuant to which one or more written communications about the 
Buyer, the transactions contemplated hereby and the Buyer’s plans or intentions with respect to the 
future operation of the Transferred Subsidiaries or the Business will, from time to time, be 
distributed to employees and pursuant to which meetings of the Buyer with the Business Employees 
may be scheduled.  Notwithstanding anything to the contrary in this Section 6.4, prior to the Closing, 
the Buyer shall not engage in any communication with any Business Employees without the Sellers’ 
prior consent (not to be unreasonably withheld), it being understood that the Sellers shall not be 
required to be present for any interviews, and the Parties acknowledge and agree to reasonably 
cooperate with each other with respect to such communication. 

 Consents and Filings; Further Assurances. 

(a) Each of the Parties shall use reasonable best efforts to take, or cause to be 
taken, all appropriate action to do, or cause to be done, all things necessary, proper or advisable 
under applicable Law or otherwise to consummate and make effective the transactions 
contemplated by this Agreement and the Ancillary Agreements and to confirm the Buyer’s 
ownership of the Transferred Assets as promptly as practicable, including to use commercially 
reasonable efforts to obtain all necessary waivers, consents and approvals and effecting all 
necessary registrations and filings, including all necessary waivers, consents and approvals from 
customers and other parties.  Without limiting the generality of the previous sentence, the Parties 
shall (i) use reasonable best efforts to obtain from Governmental Authorities all consents, 
approvals, clearances, expiration or termination of waiting periods, authorizations, qualifications 
and orders as are necessary for the consummation of the transactions contemplated by this 
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Agreement and the Ancillary Agreements; (ii) promptly (and in any event within fifteen (15) 
Business Days following the date hereof) make all necessary filings, and thereafter make any other 
required submissions, with respect to this Agreement required under the HSR Act or any other 
applicable Law, including any other Antitrust Law; (iii) use reasonable best efforts to comply at 
the earliest practicable date with any request under the HSR Act, or other Antitrust Law, for 
additional information, documents or other materials received by each of them or any of their 
respective Subsidiaries from the Federal Trade Commission, the Antitrust Division of the United 
States Department of Justice or any other Governmental Authority in respect of such filings 
(collectively, an “Antitrust Authority”); (iv) cooperate with each other in connection with any such 
filing or request (including, to the extent permitted by applicable Law, providing copies of all such 
documents to the non-filing parties prior to filing and considering all reasonable additions, 
deletions or changes suggested in connection therewith) and in connection with resolving any 
investigation or other inquiry of any of the Antitrust Authorities under the HSR Act or Foreign 
Competition Law with respect to any such filing; (v) not extend any waiting period under the HSR 
Act or enter into any agreement with an Antitrust Authority not to consummate the transactions 
contemplated hereby; (vi) defend and resolve any investigation or other inquiry of any 
Governmental Authority under all applicable Laws, including by defending against and contesting 
administratively and in court any litigation or adverse determination initiated or made by a 
Governmental Authority under applicable Law.  This Section 6.5(a) does not apply with respect 
to Taxes. 

(b) Each of the Parties shall promptly notify the other Parties of any material 
communication it or any of its Affiliates receives from any Governmental Authority relating to the 
matters that are the subject of this Agreement and permit the other Parties to review in advance 
any proposed communication by such Party to any Governmental Authority.  No Party shall agree 
to participate in any meeting with any Governmental Authority in respect of any filings, 
investigation or other inquiry unless it consults with the other Parties in advance and, to the extent 
permitted by such Governmental Authority, gives the other Parties the opportunity to attend and 
participate at such meeting.  The Parties will coordinate and cooperate fully with each other in 
exchanging such information and providing such assistance as the other Parties may reasonably 
request in connection with the foregoing and in seeking early termination of any applicable waiting 
periods, including under the HSR Act.  Subject to applicable Law, the Parties will provide each 
other with copies of all correspondence, filings or communications between them or any of their 
Representatives, on the one hand, and any Governmental Authority or members of its staff, on the 
other hand, with respect to this Agreement and the transactions contemplated hereby.  This 
Section 6.5(b) does not apply with respect to Taxes. 

(c) From time to time, whether at or following the Closing, the Sellers and the 
Buyer shall execute, acknowledge and deliver all such further conveyances, notices, assumptions 
and releases and such other instruments, and shall take such further actions, as may be necessary 
or appropriate to vest in the Buyer all the right, title, and interest in, to or under the Transferred 
Assets, to provide the Buyer and the Sellers all rights and obligations to which they are entitled 
and subject pursuant to this Agreement and the Ancillary Agreements, and to otherwise make 
effective as promptly as practicable the transactions contemplated by this Agreement and the 
Ancillary Agreements.  Each of the Parties will use its commercially reasonable efforts to cause 
all of the obligations imposed upon it in this Agreement to be duly complied with and to cause all 
conditions precedent to such obligations to be satisfied.  Each of the Parties agrees to use its 
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commercially reasonable efforts to negotiate and agree to the terms of the Transition Services 
Agreement and IP License. 

(d) The Sellers and the Buyer shall cooperate with each other and, as promptly 
as practicable after the date of this Agreement use reasonable best efforts to obtain the transfer or 
reissuance to the Buyer of all Environmental Permits necessary to lawfully own and operate the 
Business and Transferred Assets.  The Parties shall use reasonable best efforts to respond promptly 
to any requests for additional information made by such agencies, use their respective 
commercially reasonable efforts to participate in any hearings, settlement proceedings or other 
proceedings ordered with respect to applications to transfer or reissue such Environmental Permits, 
and use respective reasonable best efforts to cause regulatory approval to be obtained as soon as 
practicable after the date of filing.  Each Party will bear its costs of the preparation and review of 
any such filing.  The Sellers and the Buyer shall have the right to review in advance all 
characterizations of the information relating to the transactions contemplated by this Agreement 
which appear in any filing made in connection any filings to transfer the Environmental Permits 
and the filing Party shall consider in good faith any revisions reasonably requested by the non-
filing Party. 

(e) The Sellers shall use their reasonable best efforts to identify and transfer 
title to any equipment that was acquired by the Transferred Subsidiaries using the proceeds of the 
DIP Credit Agreement into the name of Bardin Hill or such other entity affiliated with Bardin Hill 
as Bardin Hill shall designate. 

(f) From the date hereof until the Closing Date, the Asset Sellers shall use 
commercially reasonable efforts to, and to cause the Transferred Subsidiaries to, cooperate with 
Buyer to seek accommodations from customers, suppliers and other commercial counterparties; 
provided that (i) none of the Sellers or Transferred Subsidiaries shall be obligated to be subject to 
any such accommodation effective prior to the Closing or incur any Liability or expense in 
connection therewith and (ii) no representation, warranty or covenant of any Seller contained 
herein will be breached or deemed breached and no condition of the Buyer will be deemed not to 
be satisfied as a result of the failure to obtain any such accommodation or as a result of any Person 
objecting to such accommodation request. 

(g) Following Closing, Sellers shall cooperate with Buyer’s reasonable requests 
with respect to the investigation and prosecution of any Actions related to the Business, the 
Transferred Assets or the Transferred Subsidiaries (other than in connection with disputes between 
the Parties hereto), including using commercially reasonable efforts to furnish reasonably available 
information and testimony, to arrange discussions with, and the calling as witnesses of, officers, 
directors, employees, agents and representatives. and to provide other reasonable assistance in 
connection with any such Actions, with such cooperation to be at the cost and expense of Buyer 
(but including only Sellers’ direct out-of-pocket expenses to third parties, photocopying and 
delivery costs, and not including Sellers’ internal costs such as wages or other benefits paid to its 
officers, directors or employees, but including any reasonable and documented legal costs and 
expenses incurred by Sellers or any such Person in connection with the foregoing and any related 
travel or other incidental costs and expenses of Sellers or any such Person in connection with the 
foregoing). 
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(h) Buyer shall use its commercially reasonable efforts, and cooperate in good 
faith with the applicable Persons, with respect to matters that are within the reasonable control of 
Buyer and its Affiliates to cause the condition set forth in Section 8.3(f) to be obtained as promptly 
as practicable and prior to the Outside Date. 

(i) Sellers shall use commercially reasonable efforts to, and to cause the 
Transferred Subsidiaries to, avail themselves of any applicable programs of Governmental 
Authorities with respect to loan forgiveness, extension, or stay of remedies or other similar 
borrower accommodations. 

 Certain Director and Officer Matters. 

(a) As soon as possible after the Closing Date, Buyer (i) shall adopt, or shall 
cause to be adopted, the required resolutions, (ii) shall make, or shall cause to be made, the 
necessary applications or filings, (iii) shall cause each of the Transferred Subsidiaries to hold such 
corporate meetings, or (iv) take such other corporate actions (e.g., action by written consent), in 
each case, as are necessary pursuant to applicable Laws or the Transferred Subsidiaries’ 
constitutive documents as in effect at the Closing to procure that those directors and officers of the 
Transferred Subsidiaries who resign as of the Closing shall no longer be directors and/or officers 
of such Transferred Subsidiaries, that they shall be discharged in their respective function as 
directors and/or officers, and that the effect of such resignations shall be registered with the 
relevant commercial or similar register, if any, as applicable, and Buyer shall vote all of the 
Transferred Stock, or cause the relevant Transferred Subsidiary to vote all of the voting shares of 
capital stock of any other Transferred Subsidiary owned by such relevant Transferred Subsidiary, 
at such meetings or in such other corporate action in favor of the foregoing. 

(b) Buyer shall not initiate, and shall cause its Affiliates or any Transferred 
Subsidiary not to initiate, any civil or administrative Proceeding of whatsoever nature against any 
present or former director or officer of the Transferred Subsidiaries (other than any Specified 
Person), out of or in connection with the transactions contemplated by this Agreement, without 
prejudice to (i) Buyer’s right to bring a Claim or initiate a Proceeding against Sellers under and in 
accordance with the terms and limitations of this Agreement or (ii) Buyer’s ability to comply with 
any criminal Action or Proceeding initiated by a Governmental Authority or to otherwise comply 
with applicable Law. 

(c) Buyer shall not initiate, and shall cause its Affiliates or any Transferred 
Subsidiary not to initiate, any civil or administrative Proceeding of whatsoever nature against any 
present or former director or officer of the Transferred Subsidiaries (other than any Specified 
Person), out of or in connection with any acts or omissions of such person in connection with his 
position as a director, officer or employee of the Transferred Subsidiaries prior to the Closing, 
without prejudice to (i) Buyer’s right to bring a Claim or initiate a Proceeding against Sellers under 
and in accordance with the terms and limitations of this Agreement or (ii) Buyer’s ability to comply 
with any criminal Action or Proceeding initiated by a Governmental Authority or to otherwise 
comply with applicable Law. 

(d) Sellers shall not initiate any civil or administrative Proceeding of 
whatsoever nature against any present or former director or officer of the Transferred Subsidiaries 
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(other than any Specified Person), out of or in connection with any acts or omissions of such person 
in connection with his position as a director, officer or employee of the Transferred Subsidiaries 
prior to the Closing, without prejudice to (i) Sellers’ right to bring a Claim or initiate a Proceeding 
against Buyer under and in accordance with the terms and limitations of this Agreement or 
(ii) Sellers’ ability to comply with any criminal Action or Proceeding initiated by a Governmental 
Authority or to otherwise comply with applicable Law. 

(e) In the event that any present or former director or officer of any Transferred 
Subsidiary (other than any Specified Person), is sued in or made party to or subject of (or is 
threatened to be sued in or made party to or subject of) any Proceeding out of or in connection 
with any acts or omissions of such person in connection with his position as a director, officer or 
employee of any Transferred Subsidiary prior to the Closing, Buyer shall arrange that, subject to 
adequate measures regarding confidentiality (such as the execution of a customary confidentiality 
agreement), such director or officer shall have reasonable access to non-privileged documents and 
information of the Transferred Subsidiaries as are in the possession of such Transferred 
Subsidiaries, and that such director and officer may make copies of such documents at the actual 
cost of such copies, as are reasonably necessary for the defense of such Proceeding. 

(f) Following the Closing until the six (6) year anniversary thereof, Buyer shall 
(i) cause the Transferred Subsidiaries not to amend, repeal or otherwise modify the Transferred 
Subsidiaries’ Organizational Documents or Indemnification Arrangements as in effect at the 
Closing, in any manner that would adversely affect the rights thereunder of individuals who are or 
were directors or officers of the Transferred Subsidiaries prior to Closing and (ii) cause the 
Transferred Subsidiaries to honor and pay the indemnification, advancement of expenses, and 
exculpation provisions of each of the Transferred Subsidiaries’ Organizational Documents or 
Indemnification Arrangements as in effect at the Closing; provided that all rights to 
indemnification in respect of any Proceeding pending or asserted or any claim made within such 
period shall continue until the disposition of such Proceeding or resolution of such claim. Buyer 
shall not cancel or otherwise reduce coverage under any “tail”, “run-off,” or other insurance 
policies purchased by Sellers or the Transferred Subsidiaries prior to the Closing; provided that no 
payments shall be required of the Transferred Subsidiaries or Buyer with respect to such policies 
after the Closing. 

(g) This Section 6.6 is intended to be for the benefit of each of the directors and 
officers described in this Section 6.6 and may be enforced by any such Person as if such Person 
were a party to this Agreement.  The obligations under this Section 6.6 will not be terminated or 
modified in such a manner as to adversely affect any Person to whom this Section 6.6 applies 
without the consent of such affected Person. 

 Refunds and Remittances. 

(a) After the Closing: (i) if the Sellers or any of their Affiliates receive any 
refund or other amount that is a Transferred Asset or is otherwise properly due and owing to the 
Buyer in accordance with the terms of this Agreement, the Sellers promptly shall remit, or shall 
cause to be remitted, such amount to the Buyer in accordance with this Agreement and (ii) if the 
Buyer or any of its Affiliates receive any refund or other amount that is an Excluded Asset or is 
otherwise properly due and owing to the Sellers or any of their Affiliates in accordance with the 
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terms of this Agreement, the Buyer promptly shall remit, or shall cause to be remitted, such amount 
to the Sellers in accordance with this Agreement. 

(b) In the event that, from and after the Closing, (i) Sellers or any of their 
Affiliates have retained ownership of a Transferred Asset, then, for no additional consideration to 
the Sellers or any of their Affiliates, the Sellers shall, and shall cause their controlled Affiliates to, 
convey, assign or transfer promptly such Transferred Asset to the Buyer or its designees in 
accordance with this Agreement, and the Parties shall execute all other documents and instruments, 
and take all other lawful actions reasonably requested, in order to convey, assign and transfer such 
Transferred Asset to the Buyer or its designees in accordance with this Agreement or (ii) any 
Excluded Asset has been conveyed to or is received by the Buyer, then, without any consideration 
payable to the Buyer or any of its Affiliates, the Buyer shall convey, assign or transfer promptly 
such Excluded Asset to the Sellers in accordance with this Agreement, and the Parties shall execute 
all other documents and instruments, and take all other lawful actions reasonably requested, in 
order to convey, assign and transfer such Excluded Asset to Sellers or their designees in accordance 
with this Agreement. 

 Public Announcements.  From and after the date hereof, the Parties 
shall consult with each other before making any press release or otherwise making any public 
statements with respect to this Agreement or the transactions contemplated hereby, and neither the 
Buyer nor the Sellers shall make any press release or any public statement prior to obtaining Seller 
Parent’s (in the case of the Buyer) or the Buyer’s (in the case of the Sellers) written approval, 
which approval shall not be unreasonably withheld, except that, without limiting the foregoing 
consulting obligation, no such approval shall be necessary to the extent disclosure is made in any 
filing made to any court or may be required by applicable Law or by the Bankruptcy Court. 

 Name Change.  The Sellers shall, as promptly as practicable (but in 
no event later than one year) after the Closing, cease using and displaying in Europe, India, and 
Brazil any Trademarks that are included in the Transferred Assets, and in accordance with such 
requirement, the Sellers shall use commercially reasonable efforts to, no later than one year after 
the Closing, legally change their corporate and business names (to the extent such names include 
such Trademarks or a confusingly similar Trademarks) in Europe, India, and Brazil to names that 
are not confusingly similar to such Trademarks, and file notices of such name changes with the 
Bankruptcy Court.  Under no circumstance shall the Sellers, after the Closing, use or otherwise 
exploit in Europe, India, and Brazil the Trademarks included in the Transferred Assets or any other 
indicia confusingly similar to the Trademarks included in the Transferred Assets, Copyrights 
included in the Transferred Assets, or any work substantially similar to the Copyrights included in 
the Transferred Assets, as a source identifier in connection with any Seller product, service or 
corporate, business or domain name.  Notwithstanding the foregoing, the Sellers are not prohibited 
from using the Trademarks for non-trademark uses, including to factually describe their prior 
ownership of the Business or in a manner that constitutes fair use under applicable Law.  This 
Section 6.9 is subject in all respects to the terms of the IP License. 

 Intellectual Property Registrations.  Upon the reasonable and 
specific request of Buyer, and at Buyer’s expense, the Sellers shall use commercially reasonable 
efforts to effect the necessary change of ownership and recordals with all patent, trademark, and 
copyright offices and domain name registrars and other similar authorities (i) where Intellectual 
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Property of any Seller is still recorded in the name of legal predecessors of any Seller or any Person 
other than a Seller or (ii) where, to the Knowledge of the Sellers, the relevant recordals of the 
patent, copyright, and trademark offices, and domain name registrars, and other similar authorities, 
with respect to any Seller’s Intellectual Property, are materially incorrect for any other reason. 

ARTICLE VII. 
TAX MATTERS 

 Transfer Taxes.  Any and all sales, harmonized sales, use, property 
transfer or gains, real estate or land transfer or gains, documentary, stamp, registration, recording, 
filing, goods and services or other similar Taxes payable solely as a result of the sale or transfer of 
the Transferred Stock or the Transferred Assets pursuant to this Agreement (“Transfer Taxes”) 
shall (to the extent not subject to an exemption under the Bankruptcy Code) be borne by the Buyer.  
The Sellers and the Buyer shall use commercially reasonable efforts and cooperate in good faith 
to mitigate, reduce, or eliminate any such Transfer Taxes, and shall each sign and file (or cause its 
respective Affiliates to sign and file) all documentation with the relevant Governmental Authority 
relating to such Transfer Taxes as it may be required to sign or file under applicable Law.  The 
Sellers shall prepare and file all necessary Tax Returns or other documents with respect thereto 
and shall promptly provide a copy of any such Tax Returns or other documents to the Buyer. 

 Tax Cooperation.  The Buyer and the Sellers agree to furnish or 
cause to be furnished to each other, upon reasonable request, as promptly as practicable, such 
information (including access to books and records relating to Taxes) and assistance relating to the 
Business, the Transferred Subsidiaries and the Transferred Assets as is reasonably necessary for 
determining any Liability for Taxes, the filing of all Tax Returns, the making of any election 
relating to Taxes, the preparation for any audit by any Governmental Authority and the prosecution 
or defense of any claim, suit or proceeding relating to any Tax; provided, however, that the Buyer 
shall not be required to disclose the contents of its Tax Returns to any Person.  Any reasonable 
expenses incurred in furnishing such information or assistance pursuant to this Section 7.2 shall 
be borne by the Party requesting it. 

 Bulk Sales.  Notwithstanding any other provisions in this 
Agreement, the Buyer and the Sellers hereby waive compliance with all “bulk sales,” “bulk 
transfer” and similar Laws that may be applicable with respect to the sale and transfer of any or all 
of the Transferred Assets to the Buyer. 

ARTICLE VIII. 
CONDITIONS TO CLOSING 

 General Conditions.  The respective obligations of the Buyer and the 
Sellers to consummate the Closing shall be subject to the satisfaction, at or prior to the Closing, of 
each of the following conditions, any of which may, to the extent permitted by applicable Law, be 
waived in writing by any Party in its sole discretion (provided that such waiver shall only be 
effective as to the obligations of such Party): 

(a) No Governmental Authority shall have enacted, issued, promulgated, 
enforced or entered any Law or Order (whether temporary, preliminary or permanent), or shall 
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have initiated and be actively pursuing any legal proceedings seeking any such Order, that enjoins, 
restrains, makes illegal or otherwise prohibits the consummation of the transactions contemplated 
by this Agreement or the Ancillary Agreements (any such Law or Order, a “Legal Restraint”). 

(b) Any waiting period (and any extension thereof) under the HSR Act or any 
other Antitrust Law applicable to the transactions contemplated by this Agreement shall have 
expired or shall have been terminated or the necessary clearance thereunder shall have been 
received. 

(c) The Bankruptcy Court shall have entered the Sale Order. 

 Conditions to Obligations of the Sellers.  The obligations of the 
Sellers to consummate the transactions contemplated by this Agreement shall be subject to the 
satisfaction, at or prior to the Closing, of each of the following conditions, any of which may be 
waived in writing by Seller Parent in its sole discretion: 

(a) The representations and warranties of the Buyer contained in this 
Agreement shall be true and correct both when made and as of the Closing Date (other than in the 
case of representations and warranties that are made as of a specified date, which representations 
and warranties shall be true and correct as of such specified date), except where the failure to be 
so true and correct (without giving effect to any limitation or qualification as to “materiality” 
(including the word “material”) or “Buyer Material Adverse Effect” set forth therein) would not, 
individually or in the aggregate, reasonably be expected to have a Buyer Material Adverse Effect. 

(b) The Buyer shall have, in all material respects, performed all obligations and 
agreements and complied with all covenants and conditions required by this Agreement to be 
performed or complied with by it prior to or at the Closing. 

(c) The Professional Fee Escrow Amount (as defined below) shall have been 
deposited into a segregated bank account that the Sellers shall maintain in trust solely for the 
professionals to the Sellers and the Creditors’ Committee retained under section 327, 328 and/or 
1102 of the Bankruptcy Code (the “Estate Professionals”) and for no other entities until the 
professional fee and expense claims of the Estate Professionals allowed by the Bankruptcy Court 
(the “Professional Fee Claims”) have been irrevocably paid in full to the Estate Professionals 
pursuant to one or more final Orders of the Bankruptcy Court.  As used herein, “Professional Fee 
Escrow Amount” means an amount equal to the aggregate amount needed to satisfy all unpaid 
Professional Fee Claims and other unpaid fees and expenses the Estate Professionals have incurred 
or will incur in rendering services to the Sellers (including for the avoidance of doubt, any 
transaction or success fee), as estimated by the Sellers in reasonable consultation with the lenders 
under the DIP Credit Agreement prior to the Closing Date. 

(d) The Sellers shall have received the documents listed in Section 2.6(c). 

 Conditions to Obligations of the Buyer.  The obligations of the 
Buyer to consummate the transactions contemplated by this Agreement shall be subject to the 
satisfaction, at or prior to the Closing, of each of the following conditions, any of which may be 
waived in writing by the Buyer in its sole discretion: 
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(a) Representations and Warranties. 

(i) Each Fundamental Representation that is qualified by a materiality 
standard (including “in all material respects,” “material” or “Material Adverse Effect”) shall be 
true and correct in all respects both when made and as of the Closing Date (other than in the case 
of Fundamental Representations that are made as of a specified date, which Fundamental 
Representations shall be true and correct as of such specified date), and each Fundamental 
Representation that is not qualified by a materiality standard (including “in all material respects,” 
“material” or “Material Adverse Effect”) shall be true and correct in all but de minimis respects 
both when made and as of the Closing Date (other than in the case of Fundamental Representations 
that are made as of a specified date, which Fundamental Representations shall be true and correct 
as of such specified date). 

(ii) The representations and warranties of the Sellers contained in this 
Agreement (other than the Fundamental Representations) shall be true and correct both when made 
and as of the Closing Date (other than in the case of representations and warranties that are made 
as of a specified date, which representations and warranties shall be true and correct as of such 
specified date), except where the failure to be so true and correct (without giving effect to any 
limitation or qualification by a materiality standard (including “in all material respects,” “material” 
or “Material Adverse Effect”)) would not, individually or in the aggregate, reasonably be expected 
to have a Material Adverse Effect. 

(b) The Sellers shall have, in all material respects, performed all obligations 
and agreements and complied with all covenants and conditions required by this Agreement to be 
performed or complied with by them prior to or at the Closing. 

(c) No Material Adverse Effect shall have occurred after the date of this 
Agreement. 

(d) The Buyer shall have received the documents listed in Section 2.6(b). 

(e) There shall not have occurred any event, change, condition, occurrence or 
effect that has, or would reasonably be expected to have, individually or in the aggregate, a material 
impact on the ability of the Buyer or its Affiliates to perform the obligations under or receive the 
benefits of the Transferred Contracts. 

(f) The Buyer shall have received satisfactory evidence that the applicable 
payment dates for the outstanding indebtedness of the Transferred Subsidiaries set forth on 
Section 8.3(f) of the Disclosure Schedules shall have been extended such that no such payments 
with respect to such indebtedness become due within one (1) year of the Closing Date (if such 
payment dates are not already so scheduled or within the ability of the Buyer to postpone in 
accordance with the terms of such indebtedness) or such other modifications as are acceptable to 
the Buyer; provided that the condition set forth in this Section 8.3(f) shall be deemed to be satisfied 
with respect to any such item of indebtedness if the required counterparty to such indebtedness is 
willing to so extend such payment timing without making any other modification to the terms and 
conditions of such indebtedness, except for such other waivers and modifications as may be 
reasonably necessary to address any applicable default or similar provision such that known facts 
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and circumstances of the Transferred Subsidiaries would not reasonably be expected to prevent or 
materially undermine the efficacy of such extension of such payment timing. 

(g) No insolvency or equivalent proceeding shall have been commenced, and 
no notice of an insolvency or equivalent proceeding shall have been provided, with respect to any 
Transferred Subsidiary or any direct or indirect subsidiary of a Transferred Subsidiary. 

(h) The Bankruptcy Court shall have approved and authorized the Buyer’s 
ability, pursuant to Section 363(k) of the Bankruptcy Code, to credit bid the Credit Bid Amount in 
satisfaction of the Purchase Price set forth in Section 2.5. 

ARTICLE IX. 
TERMINATION 

 Termination.  This Agreement may be terminated at any time prior 
to the Closing (the date on which this Agreement terminates in accordance with its terms): 

(a) by mutual written consent of the Buyer and Seller Parent; 

(b) either Seller Parent or the Buyer, if: 

(i) a Legal Restraint is in effect that has become final and 
nonappealable; provided that no Party may terminate this Agreement pursuant to this 
Section 9.1(b)(i) unless it has complied in all material respects with Section 6.5; 

(ii) any Seller enters into a definitive agreement with respect to an 
Alternative Transaction because the Buyer is not the prevailing party at the conclusion of the 
Auction; 

(iii) if (i) any Seller enters into one or more Alternative Transactions 
with one or more Persons other than Buyer at the Auction or (ii) the Bankruptcy Court approves 
an Alternative Transaction other than with the Buyer; 

(iv) the Closing shall not have occurred on or before June 5, 2020 (the 
“Outside Date”); provided that if on the Outside Date any of the conditions set forth in 
Section 8.1(a) (to the extent relating to matters set forth in Section 8.1(b)) or Section 8.1(b) have 
not been satisfied but all other conditions set forth in Article VIII shall have been satisfied or 
waived (other than those conditions that by their nature are to be satisfied at the Closing, but 
provided that such conditions shall then be capable of being satisfied if the Closing were to take 
place on such date), then the Outside Date shall be extended automatically by one (1) period of 
twenty (20) days and such later date shall become the Outside Date for purposes of this Agreement; 
provided further that the right to terminate this Agreement under this Section 9.1(b)(iv) shall not 
be available to any Party if such Party is then in material breach of this Agreement that is the cause 
of the failure of the Closing to occur prior to such date; 

(c) by the Buyer, if: 
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(i) the Buyer is not in breach of this Agreement such that the conditions 
in Section 8.2(a) or Section 8.2(b) would not be satisfied, and the Sellers breach or fail to perform 
in any respect any of their representations, warranties or covenants contained in this Agreement 
and such breach or failure to perform (1) would give rise to the failure of a condition set forth in 
Section 8.3(a) or Section 8.3(b) and (2) cannot be or has not been cured in all material respects 
before the earlier to occur of (A) fifteen (15) days following delivery of written notice of such 
breach or failure to perform and (B) one (1) day prior to the Outside Date; 

(ii) the Sale Hearing is not held on or before May 15, 2020, or if the Sale 
Hearing is delayed due to the Bankruptcy Court’s unavailability, the next Business Day on which 
the Bankruptcy Court is available; 

(iii) the Bankruptcy Court has not entered the Sale Order on or before 
May 15, 2020, or if approval of the Sale Order is delayed due to the Bankruptcy Court’s 
unavailability, the next Business Day on which the Bankruptcy Court is available; 

(iv) if the Bankruptcy Case is dismissed or converted to a case under 
chapter 7 of the Bankruptcy Code, and neither such dismissal nor conversion expressly 
contemplates the transactions provided for in this Agreement; 

(v) the Sellers withdraw or seek authority to withdraw the Sale Motion; 

(vi) a Material Adverse Effect has occurred; 

(vii) the Sellers publicly announce any plan of reorganization or plan of 
liquidation or support any such plan filed by any third party, other than any such transaction related 
to the wind down of the Sellers or the sale or transfer (directly or indirectly) or, or ownership of, 
any Excluded Assets, and that would not prevent or materially delay the Closing from occurring 
in accordance with the terms of this Agreement; 

(viii) an insolvency or equivalent proceeding has been commenced, or a 
notice of an insolvency or equivalent proceeding has been provided, with respect to any 
Transferred Subsidiary or any direct or indirect subsidiary of a Transferred Subsidiary; or 

(ix) for any reason (including an Order of the Bankruptcy Court), the 
Buyer is legally prohibited, pursuant to Section 363(k) of the Bankruptcy Code or otherwise, to 
credit bid up to the full Credit Bid Amount in satisfaction of all or any portion of the Purchase 
Price as set forth in Section 2.5; or 

(d) by Seller Parent, if: 

(i) the Sellers are not in breach of this Agreement such that the 
conditions in Section 8.3(a) or Section 8.3(b) would not be satisfied, and the Buyer breaches or 
fails to perform in any respect any of its representations, warranties or covenants contained in this 
Agreement and such breach or failure to perform (1) would give rise to the failure of a condition 
set forth in Section 8.2(a) or Section 8.2(b) and (2) cannot be or has not been cured in all material 
respects before the earlier to occur of (A) fifteen (15) days following delivery of written notice of 
such breach or failure to perform and (B) one (1) day prior to the Outside Date; 
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(ii) (1) the Buyer’s conditions to Closing set forth in Section 8.1 and 
Section 8.3 have been satisfied (or waived by the Buyer), other than those conditions that by their 
nature can only be satisfied at the Closing (which are capable of being satisfied), (2) on or after 
such date, the Sellers have confirmed in a written notice to the Buyer that they are ready, willing 
and able to consummate the transactions contemplated by this Agreement and that Sellers’ 
conditions to Closing set forth in Section 8.1 and Section 8.2 have been satisfied (or waived by the 
Sellers), other than those conditions that by their nature can only be satisfied at the Closing (which 
are capable of being satisfied), and (3) the Closing Date does not occur within three (3) Business 
Days of the Sellers providing the Buyer with such notice; or 

(iii) if the Transaction Committee (as defined in the Limited Liability 
Operating Company Agreement of Seller Parent, as amended) determines in the exercise of its sole 
authority that proceeding with the transactions contemplated by this Agreement would be 
inconsistent with its fiduciary duties. 

The Party seeking to terminate this Agreement pursuant to this Section 9.1 (other than 
Section 9.1(a)) shall, if such Party is Seller Parent, give prompt written notice of such termination 
to the Buyer, and if such Party is the Buyer, give prompt written notice of such termination to the 
Sellers. 

 Effect of Termination.  In the event of termination of this Agreement 
as provided in Section 9.1, this Agreement shall forthwith become void and there shall be no 
liability on the part of any Party except (i) for the provisions of Section 6.8 (Public 
Announcements), Section 10.2 (Fees and Expenses), Section 10.6 (Notices), Section 10.9 (Parties 
in Interest), Section 10.10 (Governing Law), Section 10.11 (Submission to Jurisdiction) and this 
Article IX and (ii) that no such termination shall relieve any Party from liability for any willful 
and material breach of this Agreement. 

ARTICLE X. 
GENERAL PROVISIONS 

 Nonsurvival of Representations, Warranties and Covenants.  The 
respective representations, warranties and covenants of the Sellers and the Buyer contained in this 
Agreement and any certificate delivered pursuant hereto shall terminate at, and not survive, the 
Closing; provided that this Section 10.1 shall not limit any covenant or agreement of the Parties to 
the extent that its terms require performance after the Closing. 

 Fees and Expenses.  Except as otherwise provided herein (including 
Section 6.5(a) and Section 7.1) or in the Order approving the DIP Credit Agreement, all fees and 
expenses incurred in connection with or related to this Agreement and the Ancillary Agreements 
and the transactions contemplated hereby and thereby shall be paid by the Party incurring such 
fees or expenses, whether or not such transactions are consummated. 

 Transition of Permits.  To the extent that the Buyer has not obtained 
all of the Permits included in the Transferred Assets that are necessary for the Buyer to take title 
to all of the Transferred Assets at the Closing and to operate all aspects of the Business as of 
immediately following the Closing in the same manner in all material respects as it was operated 
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by the Sellers immediately prior to the Closing, the Sellers shall, to the extent permitted by 
applicable Laws, use commercially reasonable efforts to maintain after the Closing such Permits 
that the Buyer reasonably requests, at the Buyer’s sole expense, until the earlier of the time the 
Buyer has obtained such Permits and six (6) months following the Closing (or the remaining term 
of any such Permit or the closing of the Bankruptcy Case, if shorter). 

 Amendment and Modification.  This Agreement may not be 
amended, modified or supplemented in any manner, whether by course of conduct or otherwise, 
except by an instrument in writing specifically designated as an amendment hereto, signed on 
behalf of each Party. 

 Waiver.  No failure or delay of any Party in exercising any right or 
remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any 
such right or power, or any abandonment or discontinuance of steps to enforce such right or power, 
or any course of conduct, preclude any other or further exercise thereof or the exercise of any other 
right or power.  Any agreement on the part of either Party to any such waiver shall be valid only 
if set forth in a written instrument executed and delivered by a duly authorized officer on behalf 
of such Party. 

 Notices.  All notices and other communications hereunder shall be 
in writing and shall be deemed duly given (a) on the date of delivery if delivered personally, (b) 
on the first Business Day following the date of dispatch if delivered utilizing a next-day service by 
a recognized next-day courier, (c) on the day of transmission if sent via email transmission to the 
email address(es) given below and the sender does not receive a notice of such transmission being 
undeliverable to such email address or (d) on the earlier of confirmed receipt or the fifth (5th) 
Business Day following the date of mailing if delivered by registered or certified mail, return 
receipt requested, postage prepaid.  All notices hereunder shall be delivered to the addresses set 
forth below, or pursuant to such other instructions as may be designated in writing by the Party to 
receive such notice: 

(i) if to the Sellers, to: 

Dura Automotive Systems, LLC 
1780 Pond Run 
Auburn Hills, Michigan  48326 
Attention: James E. Riedy, EVP & CFO 
Email:  riedy.j@duraauto.com 

with a copy (which shall not constitute notice) to: 

Kirkland & Ellis LLP  
300 North LaSalle Street  
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Chicago, Illinois 60654  
Attention: Ryan Blaine Bennett, P.C. 
  Gregory F. Pesce 
  Steve Toth 
  Mariska S. Richards 
Email:   rbennett@kirkland.com 
  gregory.pesce@kirkland.com 
  steve.toth@kirkland.com 
  mariska.richards@kirkland.com 

(ii) if to the Buyer, to: 

DE Buyer LLC 
c/o  
c/o Bardin Hill Investment Partners 
299 Park Avenue, 24th Floor 
New York, NY 10171 
Attention: John Freese 
Email:  jfreese@bardinhill.com 

with copies (which shall not constitute notice) to: 

Arnold & Porter Kaye Scholer LLP 
70 West Madison Street, Suite 4200 
Chicago, Illinois 60602  
Attention:  Brian Lohan 
  Edward Deibert 
Email:   brian.lohan@arnoldporter.com 
  edward.deibert@arnoldporter.com 

and 

Orrick Herrington & Sutcliffe LLP 
31, avenue Pierre 1er de Serbie 
Paris, 75782 Cedex 16 
France 
Attention:  George Rigo 
Email:   grigo@orrick.com 

 Interpretation.  When a reference is made in this Agreement to a 
Section, Article, Exhibit or Schedule such reference shall be to a Section, Article, Exhibit or 
Schedule of this Agreement unless otherwise indicated.  The table of contents and headings 
contained in this Agreement or in any Exhibit or Schedule are for convenience of reference 
purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  All 
words used in this Agreement will be construed to be of such gender or number as the 
circumstances require.  Any capitalized terms used in any Exhibit or Schedule but not otherwise 
defined therein shall have the meaning as defined in this Agreement.  All Exhibits and Schedules 
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annexed hereto or referred to herein are hereby incorporated in and made a part of this Agreement 
as if set forth herein.  The word “including” and words of similar import when used in this 
Agreement will mean “including, without limitation,” unless otherwise specified.  The words 
“hereof,” “herein” and “hereunder” and words of similar import when used in this Agreement shall 
refer to the Agreement as a whole and not to any particular provision in this Agreement.  The term 
“or” is not exclusive.  The word “will” shall be construed to have the same meaning and effect as 
the word “shall.” References to days mean calendar days unless otherwise specified. 

 Entire Agreement.  This Agreement (including the Exhibits and 
Schedules hereto) and the Ancillary Agreements constitute the entire agreement, and supersede all 
prior written agreements, arrangements, communications and understandings and all prior and 
contemporaneous oral agreements, arrangements, communications and understandings between 
the Parties with respect to the subject matter hereof and thereof.  Neither this Agreement nor any 
Ancillary Agreement shall be deemed to contain or imply any restriction, covenant, representation, 
warranty, agreement or undertaking of any Party with respect to the transactions contemplated 
hereby or thereby other than those expressly set forth herein or therein or in any document required 
to be delivered hereunder or thereunder, and none shall be deemed to exist or be inferred with 
respect to the subject matter hereof. 

 Parties in Interest.  This Agreement shall be binding upon and inure 
solely to the benefit of each Party, and nothing in this Agreement, express or implied, is intended 
to or shall confer upon any Person (including Business Employees and other employees of the 
Sellers) other than the Parties and their respective successors and permitted assigns any legal or 
equitable right, benefit or remedy of any nature whatsoever under or by reason of this Agreement. 

 Governing Law.  Except to the extent of the mandatory provisions 
of the Bankruptcy Code, this Agreement and all disputes or controversies arising out of or relating 
to this Agreement or the transactions contemplated hereby (in contract or tort) shall be governed 
by, and construed in accordance with the internal Laws of the State of New York, without regard 
to the Laws of any other jurisdiction that might be applied because of the conflicts of laws 
principles of the State of New York. 

 Submission to Jurisdiction.  Without limitation of any Party’s right 
to appeal any Order of the Bankruptcy Court, (x) the Bankruptcy Court shall retain exclusive 
jurisdiction to enforce the terms of this Agreement and to decide any claims or disputes which may 
arise or result from, or be connected with, this Agreement, any breach or default hereunder, or the 
transactions contemplated hereby and (y) any and all claims relating to the foregoing shall be filed 
and maintained only in the Bankruptcy Court, and the Parties hereby consent and submit to the 
exclusive jurisdiction and venue of the Bankruptcy Court and irrevocably waive the defense of an 
inconvenient forum to the maintenance of any such Action or proceeding; provided, however, that, 
if the Bankruptcy Case is closed or declines jurisdiction, each of the Parties irrevocably agrees that 
any Action or proceeding arising out of or relating to this Agreement brought by another Party or 
its successors or assigns shall be heard and determined in the courts of the State of New York 
sitting in the Borough of Manhattan, The City of New York, and of the United States District Court 
for the Southern District of New York, and each of the Parties hereby irrevocably submits to the 
exclusive jurisdiction of the aforesaid courts for itself and with respect to its property, generally 
and unconditionally, with regard to any such action or proceeding arising out of or relating to this 
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Agreement and the transactions contemplated hereby.  Each of the Parties further agrees that notice 
as provided herein shall constitute sufficient service of process and the Parties further waive any 
argument that such service is insufficient, without limiting any other manner of service permitted 
by Law.  Each of the Parties hereby irrevocably and unconditionally waives, and agrees not to 
assert, by way of motion or as a defense, counterclaim or otherwise, in any action or proceeding 
arising out of or relating to this Agreement or the transactions contemplated hereby, (a) any claim 
that it is not personally subject to the jurisdiction of the courts of the State of New York sitting in 
the Borough of Manhattan, The City of New York, and of the United States District Court for the 
Southern District of New York as described herein for any reason, (b) that it or its property is 
exempt or immune from jurisdiction of any such court or from any legal process commenced in 
such courts (whether through service of notice, attachment prior to judgment, attachment in aid of 
execution of judgment, execution of judgment or otherwise) and (c) that (i) the suit, action or 
proceeding in any such court is brought in an inconvenient forum, (ii) the venue of such suit, action 
or proceeding is improper or (iii) this Agreement, or the subject matter hereof, may not be enforced 
in or by such courts. 

 Disclosure Generally.  Notwithstanding anything to the contrary 
contained in the Disclosure Schedules or in this Agreement, the information and disclosures 
contained in any Disclosure Schedule corresponding to a Section in Article III of this Agreement 
shall be deemed to be disclosed and incorporated by reference in any other Disclosure Schedule 
corresponding to a Section in Article III of this Agreement as though fully set forth in such 
Disclosure Schedule for which applicability of such information and disclosure is reasonably 
apparent on its face.  The fact that any item of information is disclosed in any Disclosure Schedule 
shall not be construed to be an admission by any Party to any third party of any liability or 
obligation with respect thereto or to mean that such information is material or immaterial, within 
or outside of the Ordinary Course of Business, or required to be disclosed by this Agreement.  Such 
information and the dollar thresholds set forth herein shall not be used as a basis for interpreting 
the terms “material” or “Material Adverse Effect” or other similar terms in this Agreement.  No 
information set forth in the Disclosure Schedules will be deemed to broaden in any way the scope 
of the Parties’ representations and warranties.  Any description of any agreement, document, 
instrument, plan, arrangement or other item set forth on any Disclosure Schedule is a summary 
only and is qualified in its entirety by the terms of such agreement, document, instrument, plan, 
arrangement or item, which terms will be deemed disclosed for all purposes of this Agreement. 

 Personal Liability.  This Agreement shall not create or be deemed to 
create or permit any personal liability or obligation on the part of any direct or indirect stockholder 
of the Sellers or the Buyer or any officer, director, employee, Representative or investor of any 
Party hereto. 

 Assignment; Successors.  Except as set forth in Section 2.8, neither 
this Agreement nor any of the rights, interests or obligations under this Agreement may be assigned 
or delegated, in whole or in part, by operation of law or otherwise, by any Seller without the prior 
written consent of the Buyer, and by the Buyer without the prior written consent of Seller Parent, 
and any such assignment without such prior written consent shall be null and void.  Subject to the 
preceding sentences, this Agreement will be binding upon, inure to the benefit of, and be 
enforceable by, the Parties and their respective successors and assigns. 
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 Enforcement.  The Parties agree that irreparable damage would 
occur in the event that any of the provisions of this Agreement were not performed in accordance 
with their specific terms or were otherwise breached, including if any of the Parties fails to take 
any action required of it hereunder to consummate the transactions contemplated by this 
Agreement.  Accordingly, (x) each of the Parties shall be entitled to specific performance of the 
terms hereof or other equitable relief, including an injunction or injunctions, to prevent breaches 
of this Agreement and to enforce specifically the terms and provisions of this Agreement, without 
proof of damages or otherwise (this being in addition to any other remedy to which any such Party 
may be entitled under this Agreement) and (y) the right of specific performance and other equitable 
relief is an integral part of the transactions contemplated by this Agreement and without that right, 
neither the Sellers nor Buyer would have entered into this Agreement.  Each of the Parties hereby 
further waives (a) any defense in any Action for specific performance that a remedy at law would 
be adequate and (b) any requirement under any Law to post security as a prerequisite to obtaining 
equitable relief. 

 Currency.  All references to “dollars” or “$” in this Agreement or 
any Ancillary Agreement refer to United States dollars, which is the currency used for all purposes 
in this Agreement and any Ancillary Agreement. 

 Severability.  Whenever possible, each provision or portion of any 
provision of this Agreement shall be interpreted in such manner as to be effective and valid under 
applicable Law, but if any provision or portion of any provision of this Agreement is held to be 
invalid, illegal or unenforceable in any respect under any applicable Law or rule in any jurisdiction, 
such invalidity, illegality or unenforceability shall not affect any other provision or portion of any 
provision in such jurisdiction, and this Agreement shall be reformed, construed and enforced in 
such jurisdiction as if such invalid, illegal or unenforceable provision or portion of any provision 
had never been contained herein. 

 Waiver of Jury Trial.  EACH OF THE PARTIES TO THIS 
AGREEMENT HEREBY IRREVOCABLY WAIVES ALL RIGHT TO A TRIAL BY JURY IN 
ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING TO 
THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY. 

 Counterparts.  Notwithstanding anything else herein to the contrary, 
this Agreement may be executed in two or more counterparts, all of which shall be considered one 
and the same instrument and shall become effective when one or more counterparts have been 
signed by each of the Parties and delivered to the other Parties. 

 Facsimile or .pdf Signature.  This Agreement may be executed by 
facsimile or .pdf signature and a facsimile or .pdf signature shall constitute an original for all 
purposes. 

 No Presumption Against Drafting Party.  Each of the Buyer and the 
Sellers acknowledges that each Party to this Agreement has been represented by legal counsel in 
connection with this Agreement and the transactions contemplated by this Agreement.  
Accordingly, any rule of law or any legal decision that would require interpretation of any claimed 
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ambiguities in this Agreement against the drafting Party has no application and is expressly 
waived. 

[The remainder of this page is intentionally left blank.] 
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[Signature page to Stock and Asset Purchase Agreement] 

BUYER: 

DE BUYER LLC 

By:  Fourth Series of Halcyon Trading Fund LLC, its manager 

By:  Bardin Hill Investment Partners LP, its manager 

By:  
Name: Suzanne McDermott   
Title: Authorized Signatory  

By:  
Name: John Freese 
Title: Authorized Signatory 
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