PROPERTY AND SUPPORT SETTLEMENT AGREEMENT

THIS AGREEMENT, made this _____ day of ___________, 20___ by and between _________________ (hereinafter referred to as the “Husband”) and _______________ (hereinafter referred to as the “Wife”) , to-wit:

W I T N E S S E T H :


WHEREAS, the parties hereto were married on or about _______________ in __________________________; and 


WHEREAS, _____ children were born or adopted of said marriage; namely: ___________________ born _____________; and


WHEREAS, irreconcilable differences have arisen between the parties hereto, as a result of which they separated on or about _________________ and intend to live separate and apart; and


WHEREAS, it is the intention of the parties to make arrangements with regard to their separation, including support, the settlement of their property rights, and other rights and obligations arising out of their marriage relationship; and
WHEREAS, the parties hereto each warrant and represent to the other that they and each of them fully understand all the terms, covenants, conditions, provisions and obligation incumbent upon each of them by virtue of this Agreement to be performed or contemplated by each of them hereunder and each believes the same to be fair, just, reasonable and to his or her respective individual best interest,
NOW, THEREFORE, the parties hereto mutually agree as follows:

1. CONSIDERATION.  The consideration for this Agreement is the mutual promises of the parties found in this Agreement.

2. SEPARATION.  It shall be lawful for each party at all times hereafter to live separate and apart from the other at such places as he or she deems fit.
3. NO INTERFERENCE.  Each party shall be free from interference, authority, and control, direct or indirect, by the other, as fully as if he or she were single and unmarried.  Neither shall molest the other, or endeavor to compel the other to cohabit or dwell with him or her.  Each party may, for his or her own separate use and benefit, engage in any employment, business or profession he or she may choose, without interference by the other.

4. DISCHARGE IN BANKRUPTCY.  It is expressly understood and mutually agreed to by both parties that none of the financial obligations set forth in this Agreement shall be dischargeable in bankruptcy as each party has given consideration for and relinquished marital rights to the other in exchange for such promise.  Therefore, as between the parties, all debts shall survive the filing of any petition in bankruptcy by either party, whether voluntary or not, and all proceedings thereunder, as well as any general assignment for the benefit of creditors or other proceedings based on insolvency, and any such claims shall remain in full force and effect and shall be enforceable by the non-discharging party until performed in full.  The parties intend any hold harmless or debt agreements of whatever nature to be in the nature of the payment of alimony or spousal support, and that such agreements shall not be dischargeable in bankruptcy.  If a party to this Agreement files for bankruptcy, the creditor spouse shall be entitled to attorney’s fees and costs incurred in protecting his or her rights in this Agreement.  To the extent that any obligation of a party to this Agreement is not in the nature of alimony or support, then that obligation is non-dischargeable in bankruptcy because it has been incurred by the responsible party in the course of a divorce or separation or in connection with a separation agreement, divorce decree or other order.  Each party has the ability to pay any obligation which he or she has accepted under the terms of this Agreement.  The party who has accepted such obligation can pay such obligation from income or property which is not reasonably necessary to be expended for the maintenance or support of him/her or his/her dependent(s) and which is not necessary for the payment of expenditures necessary for the continuation, preservation and operation of a business.  Discharging any obligation or debt under this Agreement would result in a detriment to the non-obligated party that outweighs the benefit to the party requesting the discharge.
5. REAL PROPERTY.

A.
The parties own the house and property as _____________ located at __________________________________.
6. PERSONAL PROPERTY.  

A.
Household Furniture and Furnishings.  The parties will divide their marital property in an equitable fashion by the time they move from the marital home.  The parties agree that each shall retain any personal items such as clothing and memorabilia.  Each party shall make available to the other party any financial documents as requested.  The parties further agree and acknowledge the division of personal property as contained in Attachment A, which is not a complete division of marital or separate property.  There are a few items of furniture and furnishings which are in dispute as to who should receive them in the event they are marital property.  If the parties cannot resolve the division of those items themselves, they may use the services of a third party mediator of their choosing to resolve the issue, or may submit the issue to a court of competent jurisdiction.  Once property or furnishings are divided, each party shall hold the items to be his/hers as his/her sole and separate property.
B.
Automobiles.


1.
The Husband shall retain the  _______________________ as his sole and separate property free from any claim by the Wife and the Wife shall sign title of the vehicle over to the Husband if necessary to vest sole ownership in the Husband.  The Husband shall pay all loans, insurance, taxes or other liabilities associated with the car as of the date of this Agreement and shall indemnify and hold the Wife harmless from all liability therefrom.

2.
The Wife shall retain the  _______________________ as her sole and separate property free from any claim by the Husband and the Husband shall sign title of the vehicle over to the Wife if necessary to vest sole ownership in the Wife.  The Wife shall pay all loans, insurance, taxes or other liabilities associated with the car as of the date of this Agreement and shall indemnify and hold the Husband harmless from all liability therefrom.

C.
Stocks, Bonds, Savings, Checking and other Investment Accounts.

1.
Except as otherwise provided herein, each party shall retain any checking, savings or asset account in his/her separate name as his/her separate property, free from any claim by the other party.

2.
Any joint checking accounts shall be left open just to process any payments from the sale of the house or any other accommodation payments between the parties but there shall be no continuing balance in such accounts except for a nominal amount to keep the account until it is no longer needed.

7.
SPOUSAL SUPPORT.  


A.
The Husband waives any rights he may have to alimony, spousal support or separate maintenance from the Wife, past, present, now and forever.


B.
Commencing on the _________ day of __________________, 20__ and by the ________ day of each month thereafter, the Husband shall pay the Wife as spousal support the sum of ______________ until the death of either party, or the remarriage of the Wife or the Wife’s cohabitation with another person in a relationship analogous to marriage as defined in Virginia law and more particularly defined in Virginia Code § 20‑109(A) and (D), whichever comes first.  The payment of spousal support shall be taxable income to the Wife and a tax deduction for the Husband.  This spousal support shall not be modifiable except in the event of ___________________.  The parties will arrange for electronic deposit or transmission of the monthly support amount from the Husband to the Wife to an account of her designation, at no cost to the Husband.

8.
HEALTH INSURANCE AND UNREIMBURSED MEDICAL EXPENSES.  


The Wife shall be maintained on the Husband’s health insurance until the entry of a Final Order of Divorce between them, but she shall reimburse the Husband for the costs of the health insurance on a monthly basis by the ____ of each month, __________________.  Until the entry of a Final Order of Divorce between them, the Husband shall deduct the Wife’s share of the health insurance costs (half of the monthly premium) from the spousal support he pays to her.  Once the parties are divorced the Wife will obtain and pay her own health insurance and the Husband shall not deduct any monies from her spousal support once she is removed from his health insurance.
 9.
PENSION/RETIREMENT.

A.
Each party shall retain any retirement, pension, 401(k), 403(b), Keogh, IRA, survivor benefit, U.S. civilian government retirement/pension, military retirement/pension, state, city or local retirement/pension, U.S. Foreign Service retirement/pension or any other retirement/pension and/or retirement savings accounts in his/her individual name as his/her sole and separate property free from any claim by the other party.


B.
Each party specifically waives any interest, claim or right in the survivor benefit for any retirement, pension, 401(k), 403(b), Keogh, IRA, survivor benefit, U.S. civilian government retirement/pension, military retirement/pension, state, city or local retirement/ pension, U.S. Foreign Service retirement/pension, or any other retirement/pension and/or retirement savings accounts of any kind of the other party.
10.
TAXES.

11.
DEBTS.
Each party will hereafter be responsible for any and all debts currently standing to their individual names on any credit cards and for all personal loans; any outstanding debts as of the date of this Agreement, other than as specified herein shall be paid by the party who originated the said debt, loan or charge.  Should either party hereafter charge or cause a liability to be incurred in the name of the other party, the party so causing the liability to be incurred shall be entirely responsible for the liability and shall indemnify and hold the other harmless therefrom.
12.
COSTS AND FEES.

A.
The parties agree that they will each pay their own court costs involved in filing for a divorce, including filing fees and court reporter fees.  Each party will pay for all legal fees incurred in retaining their own individual counsel.  If the parties will pursue a divorce, they agree it will only be on grounds of one year separation.
B.
Nothing contained herein will bar or prevent either party from seeking an award of counsel fees in the event of breach of this Agreement.  In the event of a substantial breach of any part of this Agreement established to the satisfaction of any court having the jurisdiction to determine the matter, the party substantially prevailing in court shall be awarded all of his or her attorney’s fees and related costs of such action.

C.
Notwithstanding anything herein to the contrary, nothing herein shall prevent a court of competent jurisdiction from making an award of reasonable attorney’s fees and costs (including, without limitation, costs of experts and private investigators) to either party’s motion or request related to any matters between the parties regarding spousal support.  Jurisdiction and authority for such court to award such attorney’s fees and costs is hereby reserved unto and conferred upon said court of competent jurisdiction.

13.
FULL DISCLOSURE.  This Agreement is made upon the assumption that each of the parties hereto has made a full, complete and total disclosure to the other of the nature and extent of all the assets and obligations of the parties.  As to any marital asset of the parties or either of them to which no full disclosure has been made by either of the parties, then this Agreement shall become null and void, and any Court having jurisdiction, upon such subsequent discovery of assets of either party, shall retain full jurisdiction to divide such additional assets appropriately.
14.
MUTUAL RELEASE.  Except as otherwise expressly provided herein and subject to the provisions of this Agreement, each party has released and discharged, and by this Agreement does for himself or herself, and her or his heirs, legal representatives, executors, administrators and assigns, release and discharge the other of and from all causes of action, claims, rights or demands whatsoever, in law or in equity, which either of the parties ever had or now has against the other, except (a) any cause of action arising out of a breach of this Agreement, (b) any grounds of divorce, and (c) any action for an intentional tort committed prior to the execution of this Agreement; and the parties further waive and release each other and bar themselves from any and all claims which either now has or may hereafter acquire in any real or personal property of the other or interest therein, now owned or that may hereafter be acquired by either of the parties hereto; and they further waive and release each other and bar themselves from any and all claims or rights of support, maintenance, alimony, dower, curtesy, statutory allowance, widow’s allowance, homestead rights, right to take in intestacy, right to take under any augmented estate act, right to take against the Will of the other and right to act as administrator or executor of the estate of the other, except as provided herein.  Both parties further waive any claim and all marital contingent rights which they might have in the above-referenced property, including any right to claim any interest in such property as part of their elective share of the spouse’s estate under the provisions of the Code of Virginia (1950, as amended), §64.2-13 et seq. or any successor section thereto, or the augmented estate act/ survivors share act or similar legislation or state of any jurisdiction in which the parties own or will own property, have lived or will live.  Both parties further waive any claims either may have as the surviving spouse in any wrongful death action due to the death of the other spouse, or any federal government or other compensation benefit for the death of the other spouse.

15.
NO CONDONATION.  The parties hereto do not by this Agreement, or otherwise, condone any acts of misconduct which may have been committed by either of them against the other, and this instrument shall in no way be construed or considered as an agreement between the said parties to obtain a divorce one from the other.
16.
WAIVER OF RIGHTS TO EQUITABLE DISTRIBUTION.  The parties, by execution of this Agreement, waive any right that either may have to seek equitable distribution pursuant to Virginia Statute (§ 20-107.3 of the Code of Virginia, 1950, as amended).  The parties acknowledge that each has been fully informed as to the meaning and legal effect of said statute and acknowledge that the provisions herein are in lieu of any right either may have to such relief and each does hereby expressly release the other from any claim arising under said statute, and the parties further acknowledge that this waiver includes any right to seek any portion of the other’s retirement, pension or profit sharing plan to which he or she may now or hereafter be entitled by reason of his or her present or future employment, except as provided in this Agreement.
17.
FURTHER INSTRUMENTS AND ASSURANCES.  Each party shall at any time hereafter, take any and all steps and execute, acknowledge and deliver to the other party any and all further instruments and assurances that may be required by the other, his or her heirs, executors, administrators and assigns, for the purpose of perfecting a clear title to any property referred to in this Agreement or for the purpose of giving full force and effect to the intent of any of the covenants, conditions and agreements contained herein.
18.
VOLUNTARY EXECUTION.  Each party acknowledges that this Agreement is fair and equitable and that it is being entered into voluntarily and that it is not the result of any duress or undue influence.
19.
ADVICE OF COUNSEL.  The parties acknowledge that they are entering into this Agreement freely and voluntarily; that they have ascertained and weighed all facts and circumstances likely to influence their judgment herein; that the Husband has been represented by ___________________________, Esq., in the negotiation and drafting hereof and the Wife has been represented by ________________________, Esq., in the negotiation and drafting hereof.  This Agreement shall be deemed to have been written by both parties for all purposes.  The parties have given due consideration to all of the provisions contained in this Agreement and they clearly understand and assent to each such provision.

20.
INDEPENDENT TAX ADVICE.  The parties acknowledge that they have been advised, jointly and individually, that the most appropriate method for determining tax consequences of this Agreement to each individual is to provide their tax advisor (other than their attorney herein) with a copy of this Agreement, before execution, receive his/her advice, counsel and criticism, and be satisfied that he or she understands the tax consequences of this Agreement.  The parties acknowledge that they may each seek personal tax advisors for further advice before entering into this Agreement.  The parties further acknowledge that either may elect not to seek such advice, counsel, and criticism and thereby he or she assumes full, complete, and exclusive responsibility for all tax consequences to him or her of this Agreement.
21.
DRAFTING CONSTRUCTION.  No presumption against the drafter shall be inferred by either party or considered by any court in any future interpretation of this Agreement.  By their input, express or implied, and agreement to this Agreement, both parties drafted this Agreement.
22.
INCORPORATION OF AGREEMENT IN DIVORCE DECREE.  In the event of a divorce between the parties hereto, this Agreement shall be introduced and the Court shall approve, ratify and confirm it, and, to the extent permitted, incorporate it in any final decree; provided, however, that this Agreement shall not be merged in any such judgment or decree, and shall in any case and at all times survive any such judgment or decree, and the terms and provisions hereof shall prevail and obtain.
23.
AGREEMENT TO SURVIVE RECONCILIATION.  In the event that the parties hereto reconcile, all provisions of this Agreement shall remain in full force and effect unless revoked in a signed writing by the parties, with the same formality as this Agreement.

24.
TIME.  In the event that no time is specified for an event to take place, the time shall be within ninety (90) days of the execution of this Agreement.  Time is of the essence for all parts of this Agreement.

25.
MODIFICATOIN AND WAIVER.  A modification and waiver of this Agreement shall be effective only if made in writing and executed with the same formality as this Agreement.  The failure of either party to insist upon strict performance of any of the provisions of this Agreement shall not be construed as a waiver of any subsequent default of the same or similar nature.
26.
SEVERABILITY.  If any part of this Agreement is held invalid or unenforceable, the remaining provisions shall remain in full force and effect and shall continue to bind the parties.  This Agreement contains the complete agreement of the parties and no prior writings of the parties as to the matters herein shall be in force or in effect.

27.
DEFAULT BY PARTY.  Should either the Husband or the Wife fail to abide by the terms of this Agreement, the defaulting party will indemnify the other for all reasonable expenses and costs, including attorney’s fees, incurred in successfully enforcing this Agreement, and the defaulting party shall be responsible for paying all reasonable expenses, costs, and attorney’s fees incurred by the non-defaulting party in enforcing this Agreement.  The party who is in substantial compliance with the terms of this Agreement shall be entitled to an award of attorney’s fees in the event that he or she successfully enforces this Agreement in a Court of competent jurisdiction.
28.
BINDING EFFECT.  All the provisions of this Agreement shall be binding upon the parties and their respective heirs, next-of-kin, executors and administrators.

29.
SITUS.  This Agreement shall be construed and governed in accordance with the laws of the Commonwealth of Virginia.

IN WITNESS WHEREOF, the parties hereto have hereunto set their hands and seal to quintuplet originals hereof, one of which is retained by each of the parties, the day and year first above written.






Name






Name

COMMONWEALTH OF VIRGINIA AT LARGE, to-wit:


Subscribed and sworn to before me, the undersigned notary public, by ______________, in the Commonwealth, this ____ day of ________________, 20__.








NOTARY PUBLIC
My commission expires: ____________________

COMMONWEALTH OF VIRGINIA AT LARGE, to-wit:


Subscribed and sworn to before me, the undersigned notary public, by ______________, in the Commonwealth, this ____ day of ________________, 20__.








NOTARY PUBLIC

My commission expires: ____________________
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