Services Agreement – Audio Producer
 
This audio producer services agreement (the “Agreement”), dated as of [DATE] (the “Effective Date”), is by and between [NAME OF PRODUCER; if Producer has an entity/company, then use the company name], [PRODUCER ADDRESS] (“Producer”), and [NAME OF CLIENT], [CLIENT ADDRESS] (“Client”) for the production of the audio production currently titled “[TITLE OF PROJECT/EPISODE/SHOW]” (the “Project”). In this Agreement, Producer and Client are each referred to as “Party” and collectively referred to as “Parties.” 
1. Services. Producer is engaged to provide the following services in connection with the Project: [description of Producer’s services here, for example: “Produce an audio feature of approximately forty-five (45) minutes, according to specifications provided by Client”] (collectively, the “Services”). The Services will be rendered to Client on a non-exclusive basis. A more detailed description of the Project, Services, Schedule, Budget, and Deliverables are included in Exhibit A (“Scope of Work”), attached hereto. 
2. Term. The Term of this Agreement will begin on [DATE], when Producer begins to render the Services, and will continue until [DATE or CONDITION, such as “delivery of final audio”]. 
3. Compensation. As full and complete compensation (“Compensation”) for the Services and the Rights granted herein (see Section 6), Producer will receive the following: 
a. A deposit of [AMOUNT OF DEPOSIT HERE $XXXX] (the “Deposit”) within fifteen (15) days of execution of this Agreement by both Parties. Services will begin after the Deposit is received by Producer. The Deposit will be applied against the future invoices for the Compensation listed in Section 3.b., below. 
b. [RATES HERE. Examples: Day Rates (8-10 hours) and Half-Day Rates (4 hours or less at 55% the Day Rate); Weekly Rates; Project-based fee; Hourly Rate; Per Deliverable Fee; etc.] 
NOTE: Compensation details might be spelled out in the Scope of Work, Exhibit A. If Compensation details are in the Scope of Work, then instead of referring to 3.b. in Section 3.a., above, replace “Section 3.b., below” with “the Scope of Work”  
Producer will send Client invoices for the Compensation on a monthly basis, or as otherwise agreed between Producer and Client. The Deposit will be applied to the initial invoice. Client will pay the invoices in full within thirty (30) days of the date of the invoice. Compensation may be increased to accommodate any adjustments to the Scope of Work and/or Services, delays to the Schedule caused by Client, and/or changes requested by Client and agreed to by Producer. 
4. Production Schedule. The initial production schedule (the “Schedule”) is included in the attached Scope of Work. The Parties will work collaboratively and in good faith to produce the Project in accordance with the Schedule. The Schedule may be amended from time to time, upon the mutual agreement of the Parties. Each Party acknowledges that the other Party is relying upon reasonable adherence to the proposed Schedule so they can meet the obligations they may have to third parties. Any delay caused by one Party that prevents the other Party from adhering to the Schedule will not be considered a breach of this Agreement by the non-delaying Party. If, due to either Party’s actions or omissions, the Schedule is delayed for an aggregate of forty-five (45) days or more, then the non-delaying Party will have the option of terminating this Agreement upon written notice to the other Party (in accordance with Section 14, “Notices”). In the event Producer terminates this Agreement for excessive delays caused by Client, Producer will retain the Deposit and Client will promptly pay any Compensation and Reimbursable Expenses due to Producer. 
5. Credits, Name & Likeness. Producer will receive the following credits in connection with the Project: [Example: “Produced by PRODUCER’S NAME”] (the “Credit”). The Credit will appear along with other Project credits, including in audio form in the closing credits of the Project (or each episode of the Project), in the related shownotes, and on the Project’s website with a link to Producer’s website: [PRODUCER’S URL HERE]. Unless otherwise mutually agreed to, Client will use Producer’s approved name, approved likeness(es), and approved biography (“Name and Likeness”) in connection with the distribution and promotion of the Project, including in connection with distribution platforms, social media, media apps, and broadcast networks. Notwithstanding the foregoing, any use of Producer’s Name and Likeness that may reasonably be construed as constituting an endorsement, or that is related to merchandising or commercial tie-ins, must first be approved in writing by Producer (and terms for such use will be negotiated with Producer in good faith). 
6. Rights. Provided Client is not in material breach of this Agreement, Client will solely own all right, title, and interest in and to the Project, the underlying recordings, and any and all results and proceeds arising out of the Services (collectively, the "Work Product"). Producer’s contributions to the Work Product will be created as works-made-for-hire for Client to the fullest extent permitted by law. In the event any or all of the Work Product is determined not to be work-made-for-hire for Client, Producer irrevocably transfers and assigns, throughout the universe, in perpetuity, in any and all manner and media now known and hereafter devised, all right, title, and interest in and to any elements relating to Producer’s contributions to the Work Product (including, without limitation, all copyrights, trademarks, and/or other applicable intellectual property and proprietary rights) that do not constitute works-made-for-hire for Client. Client controls all distribution, allied, and ancillary rights in and to the Work Product. Producer waives and agrees not to assert any and all “moral rights” or other similar rights with respect to the Work Product.
7. Derivative Projects. In the event the Project is optioned or rights are acquired to produce an audiovisual production based on the Project (“Derivative Project(s)”) then Client will make best efforts to have Producer credited on the Derivative Project substantially in the form of “Based on [PROJECT], which was produced by [PRODUCER]” or “[PROJECT], which was produced with assistance from [PRODUCER].” Producer acknowledges that all credits on Derivative Projects will be subject to approval by the producers of the Derivative Project(s).  In addition to the acknowledgement above, at Client’s (or the Derivative Project producer’s) discretion, a description of Producer’s contribution to the Project will be included in the Derivative Project’s production notes and, if practicable, in other Derivative-Project related publicity. At Producer’s request, Client will make best efforts to have Producer attached to render development and production services in connection with the Derivative Project, with terms and compensation for such services to be negotiated in good faith between Producer, Client, and/or the producers of the Derivative Project(s). 
8. Awards: The Parties will consult each other if either Party desires to submit the Project for a contest or award. Each Party will use its best efforts to notify the other so the Parties can coordinate submissions. If agreed to by Client, Client will pay any entrance fees for any such contests or awards. 
9. Independent Contractor. Each Party is an independent contractor to the other, and this Agreement does not create a partnership, joint venture, employer-employee, or agency relationship between Producer and Client. Neither Party has the right to bind the other Party without the other Party’s prior written consent. As an independent contractor, Producer sets her own hours and methods of rendering the Services, renders similar services to others (including the general public), and will generally use her own tools and resources in connection with the Services (unless otherwise requested by Client). Client may occasionally require Producer’s presence at Client’s offices or studios (and Client will arrange and pay for such travel in advance). Except for such periodic requests, if any, Producer has the right to perform the Services in such manner, at such times, and at such locations as Producer deems appropriate, so long as the production of the Project is proceeding according to the proposed Schedule. Each Party is responsible for their own taxes and compliance with any applicable rules and regulations. 
10. Travel and Expenses. Client will directly pay any approved expenses in connection with the Project. In the event it is not possible for Client to directly pay for an approved expense and Producer incurs such expense, Producer will provide Client with an invoice for such expenses (“Reimbursable Expenses”), including copies of any receipts or other proofs of payment. Client will reimburse Producer for Reimbursable Expenses within fifteen (15) days of submission of the invoice for Reimbursable Expenses by Producer. If the Project or Client requires Producer to travel more than seventy-five miles from Producer’s then-current domicile, Client will provide Producer (and each of Producer’s required production team members) with: (i) one train (for short-hauls) or airline ticket (airline will be booked in premium economy); (ii) reasonable hotel accommodations (at least three-star), no shared accommodations or AirBnB (or similar services) unless requested by Producer; (iii) cab, Lyft, or Uber (not shared) to and from the airport or train station; and (iv) a reasonable per diem for meals and incidentals. Notwithstanding the foregoing, all travel and accommodations arrangements will be either booked directly by Client or pre-approved by Client. 
11. Event of Default, Cure Period. In the event of a material breach of a Party’s obligations under this Agreement, the non-breaching Party will send a notice of breach (with details of the breach and, if desired, a proposed method to cure the breach) to the allegedly breaching Party, and the allegedly breaching Party will have fifteen (15) days (the “Cure Period”) within which to cure the alleged breach. If the breach is not cured within the Cure Period, then the non-breaching Party will have the option of terminating this Agreement. For the avoidance of doubt, failure to timely pay amounts due to Producer is a material breach of this Agreement. 
12. Termination. Either Party may terminate this Agreement with thirty (30) days’ written notice to the other Party. If Client terminates without cause, Producer will retain all amounts paid and Producer will pay all amounts that have become payable at the time of termination. In the event Client becomes insolvent, is the subject of a bankruptcy proceeding, is liquidated, or is dissolved, this Agreement will terminate automatically, and any rights granted to Client by Producer herein will immediately revert to Producer. If any amounts are due to be paid to Producer, Client will include such unpaid amounts in its bankruptcy (or similar) filings. 
13. Force Majeure. Neither Party will be liable for any delays in performance of its obligations hereunder arising out of or caused by, directly or indirectly, forces beyond its reasonable control (“Force Majeure”), such as labor strikes, acts of God, terrorism, acts of civil or military authority, war, riots, fire, explosions, earthquakes, floods, unusually severe weather conditions, work stoppages, accidents, epidemic or other mass casualties, material failure of electricity or internet services (which are not remedied within 24 hours), or any law, order, or requirement of any governmental agency or authority. In the event of any such Force Majeure, the time for the affected Party’s performance will be extended for a period equal to the time of such delay. In the event that such a delay continues for an aggregate of forty-five (45) days or more during the Term, then either Party may terminate this Agreement upon written notice to the other Party, and Client will pay any amounts due to Producer. Notwithstanding the foregoing, the Parties will work together in good faith to adjust the Schedule to accommodate the delay, if possible. 
14. Notices. Written notices hereunder will be given by: in-hand personal delivery; certified mail (USPS, with postage prepaid and receipt requested); and/or recorded and trackable delivery (UPS, FedEx, USPS Express or Priority Mail, etc.). In each case, a copy of the notice will be simultaneously sent by email to the other Party with “Legal Notice” in the subject line. The written notice will be effective three (3) days after USPS mailing, two (2) days after the recorded/trackable delivery indicates the notice has been delivered, and/or one (1) day after in- hand personal delivery. 
15. Confidentiality. (a) A Party that discloses information to the other Party is the “Disclosing Party.” A Party receiving information from the other party is the “Receiving Party.” Neither Party will disclose or appropriate for its own use, or for the use of any third party, any proprietary or confidential information of the Disclosing Party, except if: (i) disclosure or use is authorized by the Disclosing Party in writing; or (ii) disclosure is required by applicable law or valid government process or court order (provided that the Party subject to such process or court order will give the other Party prior written notice of disclosure to the extent not legally prohibited, and will cooperate in responding to the requirement and disclose only that portion of the proprietary or confidential information that is required to be disclosed), or (iii) disclosure to the Party’s own legal or tax advisors, who are bound to keep such information confidential, is necessary for purposes of receiving legal or tax advice. (b) Such proprietary or confidential information does not include any information that: (i) is or becomes generally known to the public without breach of any obligation owed to the Disclosing Party; (ii) was known to the Receiving Party prior to its disclosure by the Disclosing Party, without breach by Receiving Party of any obligation owed to such Disclosing Party; (iii) is received from a third party without breach of any obligation owed to the Disclosing Party; or (iv) was independently developed by the Receiving Party without use of the Disclosing Party’s proprietary or confidential information. 
16. Distribution of Project. Client will determine whether and how to publish, broadcast, or otherwise distribute the Project. Producer is entitled to full payment of the Compensation even if Client chooses not to distribute the Project.
17. Assignment. Producer is responsible for the Services and may not assign this Agreement or delegate the performance of the Services to a third party without Client’s written consent. Notwithstanding the foregoing, Producer may subcontract one or more of its production obligations hereunder. 
18. Warranties, Representations, and Indemnification. 
a. Each Party warrants and represents that: (i) it is free to enter into this Agreement; (ii) it is not subject to any conflicting obligations or any legal disability which may prevent or interfere with the its obligations under this Agreement, or any of the rights granted herein; and (iii) in the event that a third party’s consent is necessary for a Party to complete its obligations herein, such Party has obtained that consent.
b. Producer warrants and represents that it will perform the Services in a professional manner, and any material it provides to Client has been prepared by Producer and, to the best of Producer’s knowledge, does not contain any defamatory material or infringe upon the rights of any third party, including but not limited to any intellectual property rights or rights of privacy or publicity. Producer indemnifies, defends, and holds Client harmless from and against any and all third-party claims and related losses, damages, liabilities, costs, and expenses, including, without limitation, legal expenses and reasonable attorneys’ fees, arising out of the breach of any warranty or representation made by Producer hereunder, including any claims which, if true, would constitute such a breach. This indemnification does not include losses, damages, liabilities, costs, or expenses arising out of fraud, gross negligence, or the willful misconduct of Client. 
c. Client warrants and represents that any material it provides to Producer has been prepared by Client and does not contain any defamatory material or infringe upon the rights of any third party, including but not limited to any intellectual property rights or rights of privacy or publicity. Client indemnifies, defends, and holds Producer harmless from and against any and all third-party claims and related losses, damages, liabilities, costs, and expenses, including, without limitation, legal expenses and reasonable outside attorneys’ fees, arising out of any breach of any warranty or representation made hereunder, including any claims which, if true, would constitute such a breach. This indemnification does not include losses, damages, liabilities, costs, or expenses arising out of fraud, gross negligence, or the willful misconduct of Producer. 
d. LIMITATION OF LIABILITY. EXCEPT WITH RESPECT TO LIABILITY ARISING FROM A PARTY’S INDEMNIFICATION OBLIGATIONS, NEITHER PARTY HERETO WILL BE LIABLE TO THE OTHER FOR INDIRECT, INCIDENTAL, CONSEQUENTIAL, LIQUIDATED, SPECIAL, PUNITIVE, OR EXEMPLARY DAMAGES OR PENALTIES (EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES), INCLUDING WITHOUT LIMITATION LOSSES OF BUSINESS, REVENUE, OR ANTICIPATED PROFITS. THE FOREGOING LIMITATIONS OF LIABILITY WILL APPLY REGARDLESS OF THE CAUSE OF ACTION UNDER WHICH SUCH DAMAGES ARE SOUGHT, WHETHER OR NOT THE PARTIES WERE OR SHOULD HAVE BEEN AWARE OR ADVISED OF THE POSSIBILITY OF SUCH DAMAGE, WHETHER FOR BREACH OF CONTRACT, NEGLIGENCE, STRICT LIABILITY, OR OTHER TORT, AND REGARDLESS OF WHETHER ANY REMEDY SET FORTH IN THIS AGREEMENT FAILS OF ITS ESSENTIAL PURPOSE.
19. Dispute Resolution. If a dispute arises between the Parties relating to any provision of this Agreement, then: 
a. Prior to engaging in mediation or litigation, the Parties will use good faith efforts to informally resolve any disputes, claims, and/or controversies relating to this Agreement and the Project. The Parties (and/or their designated representatives) will meet, by tele- or video conference, no later than thirty (30) days from the initial written notice of the dispute, and such notice will contain a request to meet to resolve the dispute. The meeting will be attended by people with decision-making authority on behalf of each Party. The Parties will attempt to negotiate a resolution in good faith; provided, however, that no such meeting will be deemed to reduce or waive the obligations and/or liabilities of the Parties, or any remedies that each Party would otherwise be entitled to. 
b. If, within thirty (30) days after the meeting, the parties have not succeeded in resolving the dispute, they agree to submit the dispute to mediation. The parties will jointly appoint a mutually acceptable mediator who has at least ten (10) years of experience in the entertainment industry and who will not be a lawyer who has previously represented either Client or Producer (or be a member of a law firm that has previously represented either Client or Producer). If the Parties fail to mutually agree on a mediator within twenty (20) days from the conclusion of the negotiation period reference in Section 19.a., then each Party will select a mediator. The two mediators will then appoint a third mediator who will, as the sole mediator, conduct mediation for the parties. The final appointed mediator will have at least ten (10) years of experience in the entertainment industry and will not be a lawyer who has previously represented either Client or Producer (or be a member of a law firm that has previously represented either Client or Producer). After the appointment of the mediator, the Parties agree to participate, by tele- or videoconference, in the mediation and will make good faith efforts to negotiate a resolution to the dispute within a period of thirty (30) days. 
b. If, within fifteen (15) days after the meeting, the parties have not succeeded in resolving the dispute, they agree to submit the dispute to one full day session or two half-day sessions of mediation. The parties will jointly appoint a mutually acceptable mediator who has at least ten (10) years of experience in the entertainment industry and who will not be a lawyer or law firm who has previously represented either Client or Producer. If the Parties fail to mutually agree on a mediator within thirty (30) days from the conclusion of the negotiation session reference in Section 19.a., then each Party will select a mediator. The two mediators will then appoint a third mediator who will, as the sole mediator, conduct mediation for the parties. The final appointed mediator will have at least ten (10) years of experience in the entertainment industry and will not be a lawyer or law firm who has previously represented either Client or Producer. After the appointment of the mediator, the Parties agree to participate, by tele- or videoconference, in the mediation session(s) and will make good faith efforts to negotiate a resolution to the dispute within a period of thirty (30) days after the mediator is selected. 
20. Miscellaneous. 
a. This Agreement is the entire agreement between the Parties and will not be modified, except by an instrument in writing, signed by each of the Parties. This Agreement supersedes and replaces any and all prior agreements, negotiations, and understandings concerning the subject matter of this Agreement. This Agreement will inure to the benefit of and be binding upon each Party and their successors and assigns. The failure or either Party to enforce its rights under this Agreement at any time for any period will not be construed as a waiver of such rights. The invalidity or unenforceability of any provision of this Agreement will not affect the validity or enforceability of any other provision. In the event that any provision hereof is determined to be illegal or unenforceable, that provision will be limited or eliminated to the minimum extent necessary so the other terms herein remain in effect and enforceable. This Agreement may be executed in counterparts, and facsimile, scanned, and/or digital signatures will be deemed original and valid. The headings contained in this Agreement are for purposes of convenience only and will not affect the meaning or interpretation of this Agreement. 
b. Applicable Law. This Agreement will be construed under the laws of the [STATE WHERE PRODUCER DOES BUSINESS], without regard to its conflicts of laws provisions. Any legal action or proceeding relating to this agreement will be brought exclusively in the state or federal courts located in [PRODUCER’S COUNTY], and each Party consents to the jurisdiction thereof. 
CLIENT

PRODUCER
Name:

Name:
Title:

Title:
Date:

Date:
Exhibit A – Scope of Work
This document includes sample language (in black) for an imagined scope of work as well as guiding language (in grey) to help you use the document. Any text in grey should be removed from the final project scope.
Keep in mind that the language here is just an example: Client and Producer should have a clear discussion about what the actual services, deliverables, schedule, and compensation for the project will be. That conversation should be reflected in the project scope.
Project Services This section should include a description of what is included in the project and what is specifically NOT included. In Section 1 of the agreement, we used the following short-hand as a description of the Services: “Produce an audio feature of approximately forty-five (45) minutes, according to specifications provided by Client”. A fuller description of that would go in this Scope of Work, and it might look like this (keeping in mind that this is just an example; your Project Services be different):
Produce an audio feature of approximately forty-five (45) minutes, according to specifications provided by Client, including but not limited to:
· the principal recording of the Project, including, the recording of three (3) interviews in accordance with the mutually-approved production schedule, either in-studio or at any offsite locations;
· post-production activities, including re-recordings, pick-ups, and other reasonable and customary post-production editing services;
· delivery the Project to Client in a mutually agreed-to format(s);
· delivery of interviewee releases, and identification of any third-party material (such as music), and any other documentation required by Client.”
· If there are services that are explicitly not included, that should also be spelled out. Again, these are just examples, Producer and Client will determine what is included and not included the Services:
Not included in the Services are:
· Preparation of the Project budget;
· Pre-production, including the creation and development of the overall Project format and storyline/structure, rehearsals, securing interviewees, pre-production meetings, or other customary pre-production services;
· Ad reads, or promotion of the Project.
Project Deliverables
Any materials that are expected to be included should be listed in this section. At times a Client and Producer will have different ideas about what is “customary” -- this list of deliverables can help avoid confusion or frustration during the project. If the project includes deliverables beyond the audio work (eg. photographs or data visualizations for the web, that should also be listed here.)
· Final audio of the Project;
· Previous draft/scratch edits; and
· Raw recordings of interviews;
· Background information, including fact-checking materials, data, technical information, or information about subjects or any other materials or information related to the Deliverables that Client reasonably requests.
· Release forms for any subjects, or evidence that subjects of the Deliverables have assented to their participation and to the broadcast of their voices.
Rights
If you’re including material in the Project that you’re sourcing from other places, like music or audio clips from the news, etc., then this section should specify whether you have cleared the rights for that material. If the material comes from the Client, then typically the Client would clear the rights to that material, unless they have hired you to do the rights clearances.
If the Deliverables include any material that is not original to Producer, Producer will notify Client in advance and will assist Client in obtaining any necessary clearances, rights, licenses, or releases.
Producer will notify Client of all distribution (such as broadcast) rights that need to be cleared for the distribution of the Deliverables, such as music, performance, or literary rights clearances. 
Compensation
This section should include a description of expected compensation, whether as a day rate or a flat rate per piece. If Producer and Client have agreed to arrangements with respect to expenses (eg. Producer will use outside funds to cover all travel costs, or Client agrees to economy class for flights under 3 hours and business class for flights longer than three hours, then those should be explicitly stated here as well.)
Kill Fee. Client will pay Producer a kill fee of fifty percent (50%) of the Compensation for a Work that is terminated after significant work has begun but prior to completion. The kill fee for a completed Work is one hundred percent (100%). After a kill fee is paid, all rights revert to Producer. 
�This is a Work for Hire contract. For more information about what that means and when to use this contract, please visit � HYPERLINK "https://airmedia.org/tools/sample-contract-work-hire"���� HYPERLINK "https://airmedia.org/tools/sample-contract-work-hire"��https://airmedia.org/tools/sample-contract-work-hire� 
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This sample contract is provided as an educational resource for AIR members https://airmedia.org.  It was created in consultation with attorney Quinn Heraty in October 2020. 
AIR’s sample contracts, in concert with our Code of Fair Practices and our work on rates are important resources for independent professionals in radio and podcasting and for the outlets that collaborate with independents to produce great work. 

