Software Evaluation License Agreement
This Software Evaluation License Agreement (the "Agreement"), effective as of [DATE] (the "Effective Date"), is entered into by and between [LICENSOR NAME], a [STATE OF ORGANIZATION] [ENTITY TYPE] with offices located at [ADDRESS] (the "Licensor") and [LICENSEE NAME], a [STATE OF ORGANIZATION] [ENTITY TYPE] with offices located at [ADDRESS] (the "Licensee").
WHEREAS, Licensee wishes to evaluate the Evaluation Software [for purposes of considering entering into a Software License Agreement with Licensor pursuant to the Option granted hereunder,] and is willing to test and evaluate the Evaluation Software in accordance with the terms and conditions of this Agreement; and
WHEREAS, Licensor is willing to grant to Licensee the Evaluation License[ together with the Option to enter into the Software License Agreement, in each case] in accordance with the terms and conditions of this Agreement.
NOW, THEREFORE, in consideration of the mutual covenants, terms, and conditions set forth herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:
1. Definitions.
"Agreement" has the meaning set forth in the preamble.
"Authorized Services" means any and all of the following services performed by any Authorized User for Licensee solely for or in connection with Licensee's use of Third-Party Materials or any Evaluation Materials or other Confidential Information of the Licensor for the Permitted Use in accordance with this Agreement: the delivery, installation, configuration, integration, storage, deployment, operation, testing, analysis, evaluation[,/, and] backup[, archiving, and disaster recovery] of, or training of Authorized Users concerning, the Evaluation Software.
"Authorized User" means all [officers, directors, and] employees of Licensee [set forth in Exhibit A/identified by Licensee's written notice to Licensor as set forth in Exhibit A][,] [each of whom is/that are designated by Licensee as] authorized to use the Evaluation Software[ solely for the benefit of Licensee in accordance with the terms and conditions of this Agreement]. [Authorized Users also include all named third-party individuals, including, but not limited to, all agents, contractors, consultants, and any of their respective employees, that [are approved in writing by Licensor and] Licensee retains hereunder to provide Authorized Services.] 
"Confidential Information" has the meaning set forth in Section 

REF a165568 \h \w
9.1.
"Designated Site[s]" means [any of] the Licensee's facilities set forth in Exhibit A.
"Disclosing Party" has the meaning set forth in Section 

REF a165568 \h \w
9.1.
"Documentation" means Licensor's [user manuals, handbooks, and installation guides relating to the Software/end user documentation relating to the Evaluation Software available at [URL]] that Licensor provides or makes available to Licensee [in any form or medium] which describe the functionality, components, features, or requirements of the Evaluation Software, including any aspect of the installation, configuration, integration, operation, or use of the Evaluation Software.
"Effective Date" has the meaning set forth in the preamble.
["Evaluation Fee" has the meaning set forth in Section 
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10.1.]
"Evaluation License" has the meaning set forth in Section 
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2.1.
"Evaluation Materials" means the Evaluation Software and Documentation, and any and all (a) copies, reproductions, modifications, enhancements, adaptations, translations, and other derivative works thereof, and (b) inventions, improvements, know-how, specifications, performance characteristics, designs, plans, methods, procedures, processes, techniques, software, technology, concepts, information, or materials whatsoever comprising, relating to, based on, or arising out of, the Evaluation Software or Documentation, in whole or in part and however and by whomever originated, including, without limitation, by any technology or device or by Licensor, Licensee, an Authorized User, or any other Person. 
"Evaluation Period" means the period that begins on the Effective Date and ends [NUMBER] days after the Effective Date or on such earlier date as may result from the termination of this Agreement in accordance with Section 

REF a401741 \h \w
11.
"Evaluation Software" means [Licensor's evaluation version of] [CURRENT SOFTWARE VERSION AND RELEASE NUMBER] of the [NAME OF SOFTWARE] in object code form only [and all copies of the foregoing permitted under this Agreement]. 
"Intellectual Property Rights" means any and all registered and unregistered rights granted, applied for, or otherwise now or hereafter in existence under or related to any patent, copyright, trademark, trade secret, database protection, or other intellectual property rights laws, and all similar or equivalent rights or forms of protection, in any part of the world.
"Law" means any statute, law, ordinance, regulation, rule, code, order, constitution, treaty, common law, judgment, decree, or other requirement of any federal, state, local, or foreign government or political subdivision thereof, or any arbitrator, court, or tribunal of competent jurisdiction.
["Negotiation Period" has the meaning set forth in Section 

REF a580904 \h \w
7.1.]
"Open Source Components" means any software component that is subject to any open source license agreement, including any software available under the GNU Affero General Public License (AGPL), GNU General Public License (GPL), GNU Lesser General Public License (LGPL), Mozilla Public License (MPL), Apache License, BSD licenses, or any other license that is approved by the Open Source Initiative.]
"Open Source License Agreement" has the meaning set forth in Section 

REF a715960 \h \w
4.1.
["Option" has the meaning set forth in Section 
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6.]
["Option Fee" has the meaning set forth in Section 

REF a847549 \h \w
6.]
["Option Period" has the meaning set forth in Section 

REF a847549 \h \w
6.]
"Permitted Use" means the testing, demonstration, trial, and other evaluative (but not any developmental or productive) use of the Evaluation Software, including, but not limited to, the assessment of the Evaluation Software's compatibility with the Licensee's System, by an Authorized User for the benefit of Licensee solely for the purpose of Licensee's evaluation of the Evaluation Software [to determine whether Licensee will exercise the Option to enter into the Software License Agreement].
"Person" means an individual, corporation, partnership, joint venture, limited liability entity, governmental authority, unincorporated organization, trust, association, or other entity.
"Receiving Party" has the meaning set forth in Section 
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9.1.
"Representatives" means, with respect to a party, that party's employees, officers[, directors][, consultants][, agents][, independent contractors][, service providers][, sublicensees][, subcontractors], and legal advisors. [[PARTY]'s Representatives also includes [PARTY]'s [OTHER PERSONS].]
["Software License Agreement" means the definitive agreement[, the [essential] terms of which are] attached as Exhibit B[, which will become effective contingent upon and as of the date of Licensee's exercise of the Option [in accordance with the terms and conditions of this Agreement].]
"System" means the information technology infrastructure, including, but not limited to, the computers, software, databases, database management, and other electronic systems and networks on or with which the Evaluation Software is licensed for use pursuant to this Agreement, as described in Exhibit A.
"Term" has the meaning set forth in Section 
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11.1.
["Territory" means [DESCRIPTION OF TERRITORY].]
"Third-Party License Agreement" has the meaning set forth in Section 
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4.1.
"Third-Party Materials" means materials and information, in any form or medium, that are not proprietary to Licensor, including any third-party: (a) documents, data, content or specifications; (b) Open Source Components or other software, hardware or other products, facilities, equipment or devices; and (c) accessories, components, parts or features of any of the foregoing.
2. Evaluation License.
2.1 License Grant. Subject to and conditioned on Licensee's payment of Fees and compliance with all other terms and conditions of this Agreement, Licensor hereby grants Licensee a non-exclusive, non-transferable, non-sublicensable license to use the Evaluation Materials that Licensor may deliver or make available to Licensee solely for the Permitted Use [in the Territory] during the Evaluation Period (the "Evaluation License"), including the rights:
(a) to install, execute, and run [[NUMBER] of copies/one (1) copy] of the Evaluation Software on [up to [NUMBER]/its] computers [at a time] in the System for use by [up to [NUMBER]/the] Authorized Users [at a time][ at [the/each] Designated Site[s]; [and]
(b) to perform the Authorized Services[./; and]
(c) [to prepare and use [as many copies/a reasonable number of copies/one (1) copy] of the Evaluation Software and Documentation [as may be necessary or useful] for the Permitted Use, including, without limitation, for purposes of: (i) software, hardware, or system testing or evaluation; (ii) operation with other software or systems; (iii) hardware or system maintenance or repair; and (iv) data backup.]
2.2 No Technical Support. Licensor has no obligation under this Agreement to provide any maintenance, support, or other services relating to the Evaluation Software. Licensee is solely responsible for taking appropriate measures to back up Licensee's System and data and all other necessary measures to prevent any file or data loss.
3. License Restrictions. Except as this Agreement expressly permits, Licensee shall not, and shall not permit any other Person to:
(a) [access or use the Evaluation Software at any time without having first [LICENSOR'S REQUIREMENTS FOR METHOD OF LICENSE AUTHENTICATION, USER VERIFICATION, AND ACCESS MANAGEMENT];]
(b) Copy the Evaluation Software, in whole or in part;
(c) modify, correct, adapt, translate, enhance, or otherwise prepare derivative works or improvements of the Evaluation Software;
(d) rent, lease, lend, sell, sublicense, assign, distribute, publish, transfer, or otherwise make available any Evaluation Materials or Third-Party Materials to any Person, including on or in connection with the internet or any time-sharing, service bureau, software as a service, cloud, or other technology or service; or
(e) reverse engineer, disassemble, decompile, decode, or adapt the Evaluation Software, or otherwise attempt to derive or gain access to the source code of the Evaluation Software, in whole or in part;
(f) bypass or breach any security device or protection used for or contained in the Evaluation Software or Documentation;
(g) remove, delete, efface, alter, obscure, translate, combine, supplement, or otherwise change any trademarks, terms of the Documentation, warranties, disclaimers, or Intellectual Property Rights, proprietary rights or other symbols, notices, marks, or serial numbers on or relating to any copy of the Evaluation Software or Documentation;
(h) use the Evaluation Software in any manner or for any purpose that infringes, misappropriates, or otherwise violates any Intellectual Property Right or other right of any Person, or that violates any applicable Law; 
(i) use the Evaluation Software for purposes of: (i) benchmarking or competitive analysis of the Evaluation Software; (ii) developing, using, or providing a competing Evaluation Software product or service; or (iii) any other purpose that is to Licensor's detriment or commercial disadvantage;
(j) use the Evaluation Software in or in connection with the design, construction, maintenance, operation, or use of any hazardous environments, systems, or applications, any safety response systems or other safety-critical applications, or any other use or application in which the use or failure of the Evaluation Software could lead to personal injury or severe physical or property damage; or
(k) use [(i)] the Evaluation Software or Documentation other than for the Permitted Use or in any manner or for any purpose or application not expressly permitted by this Agreement[ or (ii) any Open Source Components in any manner or for any purpose or application not expressly permitted by the controlling Open Source License Agreement].
4. [Open Source Software and Other Third-Party Materials.
4.1 Third-Party Software Licenses. All Third-Party Materials are provided pursuant to the terms and conditions of the applicable third-party license agreement (each, a "Third Party License Agreement"), including, but not limited to, all confidentiality and restricted use obligations and, in the case of Open Source Components, the applicable open source license agreement ("Open Source License Agreement"). Licensee shall comply with all such Third-Party License Agreements and Open Source License Agreements and any [material] breach by Licensee thereof will be deemed a [material] breach of this Agreement.
4.2 Licensor Obligations. Licensor shall:
(a) separately identify and describe in Exhibit C any and all Open Source Components and other Third-Party Materials used in, with, or in the development of the Evaluation Software; [and]
(b) [provide to Licensee a complete, machine-readable copy of the source code for each such Open Source Component in accordance with the terms of the controlling Open Source License Agreement, a copy of each of which [is attached as an exhibit to Exhibit C/as of the date of this Agreement can be found at [OPEN SOURCE LICENSE AGREEMENT URL(S)]]; and]
(c) provide to Licensee: (i) a copy of all such documentation, Third-Party License Agreements, and Open Source License Agreements relating to Open Source Components or other Third-Party Materials as are available to Licensor and necessary for the use and operation of the Evaluation Software; or (ii) website or other information specifying where Licensee can access such documentation and third-party license agreements.
4.3 Licensee Obligations. Licensee shall: 
(a) comply, and procure the compliance of all Authorized Users, with all terms and conditions of the controlling Open Source License Agreements described in Section 
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4.2; and
(b) not incorporate any Open Source Components into the Evaluation Software or take or permit any steps that would cause the Evaluation Software to be subject to any license or other obligations associated with Open Source Components other than such obligations as arise from the Evaluation Materials as provided by Licensor and used in accordance with the terms and conditions of this Agreement.]
5. Delivery. Licensor shall deliver one copy of the Evaluation Software electronically, on tangible media, or by other mean[s, in Licensor's sole discretion,] to Licensee [within [NUMBER] days of the Effective Date]. [Risk of loss of any tangible media on which the Evaluation Software is delivered will pass to Licensee on delivery to carrier.]
6. [Option.
(a) Licensor hereby grants to Licensee the option on the terms and conditions set forth in this Section 6 (the "Option") to enter into the Software License Agreement at any time during the period commencing on the Effective Date and ending on the earlier of (i) the date on which Licensee gives Licensor written notice of its exercise or decision not to exercise the Option and (ii) the [NUMBER] day after the end of the Evaluation Period (clause (i) or (ii), as applicable, the "Option Period"). Subject only to the termination of this Agreement pursuant to Section 

REF a568649 \h \w
11.2 [prior to Licensee's exercise of the Option], the Option is irrevocable during the Option Period and Licensor shall be bound by the terms of the Software License Agreement if Licensee exercises the Option in [material] compliance with this Section 6.
(b) Licensee, in its sole discretion, may exercise the Option by delivering to Licensor during the Option Period [the Software License Agreement executed by Licensee/written notice of Licensee's exercise of the Option and intent to enter into the Software License Agreement].  
(c) [Licensee may extend the Option Period for up to [NUMBER] days by notifying Licensor in writing before the end of the Option Period[ and submitting payment of [NUMBER IN WORDS] US Dollars ($[NUMBER])[ for each [NUMBER] day period that Licensee wishes to extend the Option Period]].]]
7. [Negotiation of Software License Agreement.
7.1 Negotiation Period. For a period commencing on the date Licensee exercises the Option and ending on the earlier of (a) the date on which parties execute a binding, definitive Software License Agreement incorporating the terms set forth in Exhibit B and (b) the [NUMBER] day after Licensee exercises the Option (subclause (a) or subclause (b), as applicable, the ("Negotiation Period")), the parties shall negotiate in good faith the remaining terms and conditions of the Software License Agreement incorporating the essential terms set forth in Exhibit B. The parties may extend the Negotiation Period upon mutual written agreement. 
7.2 Enforceable Agreement. The parties acknowledge and agree that, effective upon Licensee's exercise of the Option in accordance with Section 
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6, the terms and conditions set forth in Exhibit B create a fully binding and enforceable agreement between the parties obligating Licensor to license the Software to Licensee pursuant to those terms and conditions without requiring the parties to execute a separate written agreement.]
8. Intellectual Property Rights.
8.1 Intellectual Property Ownership of Evaluation Materials. Subject solely to the express license granted by Licensor under this Agreement, as between the parties, Licensor reserves and retains all right, title, and interest in and to the Evaluation Materials and Licensor's other Confidential Information, including the sole and exclusive ownership of all Intellectual Property Rights relating thereto. Licensee shall and hereby does, and shall cause each of its Authorized Users to, unconditionally and irrevocably assign to Licensor[ or Licensor's designee], the entire right, title, and interest that Licensee or such Authorized User may have or acquire in any Evaluation Materials or any of Licensor's Confidential Information, including the sole and exclusive ownership of all Intellectual Property Rights relating thereto.
8.2 Rights in Third-Party Materials. The Evaluation Software may [be developed with the use of,] include or operate in conjunction with Open Source Components or other Third-Party Materials. Ownership of all Intellectual Property Rights in such Open Source Components and other Third-Party Materials remains with the respective owners thereof, subject to Licensor's and Licensee's respective rights and licenses under the applicable Third-Party License Agreements or Open Source License Agreements. 
8.3 No Implied Rights. Except for the limited rights and licenses expressly granted under this Agreement, nothing in this Agreement grants, by implication, waiver, estoppel or otherwise, to Licensee or any third party any Intellectual Property Rights or other right, title, or interest in or to any of the Software or Documentation.
9. Confidentiality.
9.1 Confidential Information. In connection with this Agreement each party (as the "Disclosing Party") may disclose or make available Confidential Information to the other party (as the "Receiving Party"). Subject to Section 
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9.2, "Confidential Information" means information in any form or medium (whether oral, written, electronic, or other) that the Disclosing Party considers confidential or proprietary, including information consisting of or relating to the Disclosing Party’s technology, trade secrets, know-how, business operations, plans, strategies, customers, [OTHER CATEGORIES,] and pricing, and information with respect to which the Disclosing Party has contractual or other confidentiality obligations, in each case whether or not marked, designated, or otherwise identified as "confidential." [Without limiting the foregoing: (a) the Evaluation Materials are the Confidential Information of Licensor; and (b) the Confidential Information of Licensee[./;] [and (c) the [financial] terms [and existence] of this Agreement are the Confidential Information of [Licensor/each of the parties]].] 
9.2 Exclusions. Confidential Information does not include information that[ the Receiving Party can demonstrate by written or other documentary records]: (a) was rightfully known to the Receiving Party without restriction on use or disclosure prior to such information being disclosed or made available to the Receiving Party in connection with this Agreement; (b) was or becomes generally known by the public other than by the Receiving Party's or any of its Representatives' noncompliance with this Agreement; (c) was or is received by the Receiving Party on a non-confidential basis from a third party that[, to the Receiving Party's knowledge,] was not or is not, at the time of such receipt, under any obligation to maintain its confidentiality; or (d) [the Receiving Party can demonstrate by written or other documentary records] was or is independently developed by the Receiving Party without reference to or use of any Confidential Information.
9.3 Protection of Confidential Information. As a condition to being provided with any disclosure of or access to Confidential Information, the Receiving Party shall[ for [TIME PERIOD]]:
(a) not access or use Confidential Information other than as necessary to exercise its rights or perform its obligations under and in accordance with this Agreement;
(b) except as may be permitted by and subject to its compliance with Section 
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9.4, not disclose or permit access to Confidential Information other than to its Representatives who: (i) need to know such Confidential Information for purposes of the Receiving Party's exercise of its rights or performance of its obligations under and in accordance with this Agreement; (ii) have been informed of the confidential nature of the Confidential Information and the Receiving Party's obligations under this Section 9.3; and (iii) are bound by [written] confidentiality and restricted use obligations at least as protective of the Confidential Information as the terms set forth in this Section 9.3;
(c) safeguard the Confidential Information from unauthorized use, access, or disclosure using at least the degree of care it uses to protect its [most/similarly] sensitive information and in no event less than a reasonable degree of care; [and]
(d) [promptly notify the Disclosing Party of any unauthorized use or disclosure of Confidential Information and [take all reasonable steps/use its best efforts/cooperate with Disclosing Party] to prevent further unauthorized use or disclosure; and] 
(e) ensure its Representatives' compliance with, and be responsible and liable for any of its Representatives' non-compliance with, the terms of this Section 
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9.
Notwithstanding any other provisions of this Agreement, the Receiving Party's obligations under this Section 9 with respect to any Confidential Information that constitutes a trade secret under any applicable Law will continue until such time, if ever, as such Confidential Information ceases to qualify for trade secret protection under one or more such applicable Laws other than as a result of any act or omission of the Receiving Party or any of its Representatives.
9.4 Compelled Disclosures. If the Receiving Party or any of its Representatives is compelled by applicable Law to disclose any Confidential Information then, to the extent permitted by applicable Law, the Receiving Party shall: (a) promptly, and prior to such disclosure, notify the Disclosing Party in writing of such requirement so that the Disclosing Party can seek a protective order or other remedy or waive its rights under Section 
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9.3; and (b) provide reasonable assistance to the Disclosing Party[, at the Disclosing Party's sole cost and expense,] in opposing such disclosure or seeking a protective order or other limitations on disclosure. If the Disclosing Party waives compliance or, after providing the notice and assistance required under this Section 9.4, the Receiving Party remains required by Law to disclose any Confidential Information, the Receiving Party shall disclose only that portion of the Confidential Information that[, on the advice of the Receiving Party's [outside] legal counsel,] the Receiving Party is legally required to disclose [and, on the Disclosing Party's request, shall use commercially reasonable efforts to obtain assurances from the applicable court or other presiding authority that such Confidential Information will be afforded confidential treatment].
10. Fees.
10.1 Evaluation Fee. [There is no charge for the Evaluation License, or any use by Licensee or any Authorized User of the Evaluation Materials pursuant to the Evaluation License, during the Evaluation Period. 
OR 
In consideration of Licensor's grant of the Evaluation License, Licensee shall pay to Licensor [NUMBER IN WORDS] US Dollars ($[NUMBER]) (the "Evaluation Fee") [[upon/within [NUMBER] days after] [its delivery to Licensor of its executed copy of this Agreement/the Effective Date]]].
10.2 [Option Fee. In consideration of Licensor's grant of the Option, Licensee shall pay to Licensor [NUMBER IN WORDS] US Dollars ($[NUMBER]) (the "Option Fee") [[upon/within [NUMBER] days] [[after] [its delivery to Licensor of its executed copy of this Agreement/the Effective Date]] [at least [NUMBER] days before the expiration of the Evaluation Period]].] 
10.3 [Credits. All sums payable by Licensee hereunder will be credited toward any payment of fees, royalties, or other amounts required to be paid by Licensee pursuant to the Software License Agreement.]
11. Term and Termination.
11.1 Term. This Agreement commences as of the Effective Date and will continue in effect until the expiration of the [Evaluation Period/Option Period/Negotiation Period] and any extensions thereof unless terminated earlier pursuant to any of its express provisions (the "Term").
11.2 Termination. 
(a) [[Either party/Licensor] may terminate this Agreement at any time without cause, and without incurring any obligation, liability, or penalty by reason of such termination, on giving [the other party/Licensee] at least [NUMBER] days' prior written notice of such termination. [[Unless Licensee's Option hereunder is then in effect, ]Licensor may also, without any resulting obligation, liability, or penalty, deactivate the Evaluation Software at any time before or after the expiration of the Evaluation Period or the expiration or termination of this Agreement, which deactivation shall constitute notice to Licensee of the termination of this Agreement.]]
(b) Either party may terminate this Agreement effective upon written notice to the other party if the other party [materially] breaches this Agreement and such breach: (i) is incapable of cure; or (ii) being capable of cure, remains uncured [NUMBER] days after the breaching party receives written notice thereof.
(c) Either party may terminate this Agreement in accordance with Section 
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14 in the event of a claim that any Evaluation Materials or use of any Evaluation Materials infringes the rights of a third party.
11.3 Effect of Expiration or Termination. [Unless the parties have duly executed the Software License Agreement or hereafter agree otherwise in writing,] [u/U]pon the expiration of the Term or the termination of this Agreement in accordance with this Section 
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11: 
(a) Licensee shall:
(i) immediately discontinue all use of and permanently erase or cause to be erased from its and its Authorized Users' computer systems, files, and storage media all copies of the Evaluation Materials and any other Confidential Information of Licensor obtained, made, or authorized to be made by Licensee or on Licensee's behalf; and
(ii) within [ten/[NUMBER]] days after such expiration or termination, return or cause to be returned to Licensor or[, with Licensor's written approval,] destroy or cause to be destroyed all copies of documents and tangible materials obtained, made, or authorized to be made by Licensee or on Licensee's behalf that contain, reflect, incorporate, or are based on the Evaluation Materials or any other Confidential Information of Licensor, and certify in writing to the Licensor that it has complied with the requirements of this Section 11.3.
(b) [Licensor shall:
(i) immediately discontinue all use of and permanently erase or cause to be erased from its computer systems, files, and storage media all copies of the Licensee's Confidential Information obtained, made, or authorized to be made by Licensor or on Licensor's behalf; and
(ii) within [ten/[NUMBER]] days after the close of the Evaluation Period, return or cause to be returned to Licensee or[, with Licensee's written approval,] destroy or cause to be destroyed all copies of documents and tangible materials obtained, made, or authorized to be made by Licensor or on Licensor's behalf, that contain, reflect, incorporate, or are based on the Licensee's Confidential Information, and certify in writing to the Licensee that it has complied with the requirements of this Section 11.3.] 
[THE EVALUATION SOFTWARE MAY CONTAIN AND LICENSOR MAY ACTIVATE AND USE, WITHOUT ANY RESULTING OBLIGATION OR LIABILITY TO LICENSEE OR ANY THIRD PARTY, A DISABLING DEVICE OR ENCODED COMMANDS THAT WILL PREVENT THE SOFTWARE FROM BEING USED BY UNAUTHORIZED USERS, FOR UNAUTHORIZED PURPOSES OR AFTER THE EVALUATION PERIOD. LICENSEE SHALL NOT TAMPER WITH THIS DISABLING DEVICE OR CODE.]
11.4 Surviving Terms. The provisions set forth in the following sections, and any other right or obligation of the parties in this Agreement that, by its nature, should survive termination or expiration of this Agreement, will survive any expiration or termination of this Agreement: Section 
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1, Section 
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8, Section 
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9, Section 
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11.3, this Section 11.4, Section 
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12, Section 
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13, and Section 
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15.
12. Representations and Warranties.
12.1 [Warranty of Good Faith. [LICENSEE REPRESENTS, WARRANTS, AND COVENANTS THAT IT IS ENTERING INTO THIS AGREEMENT AND INTENDS TO USE THE EVALUATION MATERIALS SOLELY AS A BONA FIDE POTENTIAL CUSTOMER OF LICENSOR AND THAT LICENSEE WILL NOT USE OR CAUSE OR PERMIT OTHERS TO USE THE EVALUATION MATERIALS, IN WHOLE OR IN PART, TO DEVELOP, DISTRIBUTE, PROVIDE, OR USE ANY PRODUCT OR SERVICE THAT COMPETES WITH THE EVALUATION SOFTWARE, OR IN OR FOR ANY PURPOSE, MANNER, OR APPLICATION THAT DISADVANTAGES LICENSOR OR LICENSOR'S BUSINESS OR OPERATIONS.]
12.2 Disclaimer of Warranties. [EXCEPT FOR THE EXPRESS WARRANTIES OF LICENSEE SET FORTH IN SECTION 
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12.1, ]ALL EVALUATION SOFTWARE AND OTHER EVALUATION MATERIALS ARE PROVIDED "AS IS" AND LICENSOR HEREBY DISCLAIMS ALL WARRANTIES, WHETHER EXPRESS, IMPLIED, STATUTORY, OR OTHER, AND LICENSOR SPECIFICALLY DISCLAIMS ALL IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, AND NON-INFRINGEMENT, AND ALL WARRANTIES ARISING FROM COURSE OF DEALING, USAGE, OR TRADE PRACTICE. WITHOUT LIMITING THE FOREGOING, LICENSOR MAKES NO WARRANTY OF ANY KIND THAT THE EVALUATION MATERIALS, OR ANY PRODUCTS OR RESULTS OF THE USE THEREOF, WILL MEET LICENSEE'S OR ANY OTHER PERSON'S REQUIREMENTS, OPERATE WITHOUT INTERRUPTION, ACHIEVE ANY INTENDED RESULT, BE COMPATIBLE OR WORK WITH ANY SOFTWARE, SYSTEM, OR OTHER SERVICES, OR BE SECURE, ACCURATE, COMPLETE, FREE OF HARMFUL CODE, OR ERROR FREE. ALL THIRD-PARTY MATERIALS ARE PROVIDED "AS IS" AND ANY REPRESENTATION OR WARRANTY OF OR CONCERNING ANY THIRD-PARTY MATERIALS IS STRICTLY BETWEEN LICENSEE AND THE THIRD-PARTY OWNER OR DISTRIBUTOR OF THE THIRD-PARTY MATERIALS.
13. Limitations of Liability.
13.1 Exclusion of Damages. [EXCEPT AS OTHERWISE PROVIDED IN SECTION 
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13.3, ]IN NO EVENT WILL [EITHER PARTY/LICENSOR OR ANY OF ITS LICENSORS, SERVICE PROVIDERS, OR SUPPLIERS] BE LIABLE UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ITS SUBJECT MATTER UNDER ANY LEGAL OR EQUITABLE THEORY, INCLUDING BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, AND OTHERWISE, FOR ANY: [(A) LOSS OF PRODUCTION, USE, BUSINESS, CONTRACTS, REVENUE, PROFIT[,/, OR] ANTICIPATED SAVINGS[, OR ANY DIMINUTION IN VALUE]; (B) BUSINESS INTERRUPTION OR IMPAIRMENT, OR ANY USE OF OR INABILITY TO USE THE EVALUATION SOFTWARE OR OTHER EVALUATION MATERIALS, (C) LOSS, DAMAGE, CORRUPTION, OR RECOVERY OF DATA, OR BREACH OF DATA OR SYSTEM SECURITY, OR (E)] CONSEQUENTIAL, INCIDENTAL, INDIRECT, EXEMPLARY, SPECIAL, ENHANCED, OR PUNITIVE DAMAGES, REGARDLESS OF WHETHER SUCH PERSONS WERE ADVISED OF THE POSSIBILITY OF SUCH LOSSES OR DAMAGES OR SUCH LOSSES OR DAMAGES WERE OTHERWISE FORESEEABLE, AND NOTWITHSTANDING THE FAILURE OF ANY AGREED OR OTHER REMEDY OF ITS ESSENTIAL PURPOSE.
13.2 CAP ON MONETARY LIABILITY. [EXCEPT AS OTHERWISE PROVIDED IN SECTION 
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13.3, ]IN NO EVENT WILL THE [COLLECTIVE] AGGREGATE LIABILITY OF [EITHER PARTY/LICENSOR AND ITS LICENSORS, SERVICE PROVIDERS, AND SUPPLIERS] UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ITS SUBJECT MATTER, UNDER ANY LEGAL OR EQUITABLE THEORY, INCLUDING BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, AND OTHERWISE, EXCEED [$[AMOUNT]/[FORMULA]]. [FOR PURPOSES OF THIS SECTION 13.2, THE AMOUNTS PAID [OR PAYABLE] TO LICENSOR HEREUNDER DO NOT INCLUDE ANY AMOUNTS PAID [OR PAYABLE] PURSUANT TO THE SOFTWARE LICENSE AGREEMENT.] THE FOREGOING LIMITATIONS APPLY NOTWITHSTANDING THE FAILURE OF ANY AGREED OR OTHER REMEDY OF ITS ESSENTIAL PURPOSE.
13.3 [Exceptions. The exclusions of damages and limitations of liability set forth in this Section 
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13 do not apply to [Licensee's/a party's obligations under] [Section 

REF a119553 \h \w
8 (Ownership);] [or] Section 
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9 (Confidentiality); [or] [Section 
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15.15 (Attorneys' Fees);] [or] [[Licensee's/a party's] gross negligence or more culpable acts or omissions;] [or to the extent damages or liabilities are covered by a party's insurance].]
14. Mitigation. If any Evaluation Materials or Third-Party Materials are or [in Licensor's opinion] are likely to be claimed to infringe, misappropriate, or otherwise violate any third-party Intellectual Property Right, or if Licensee's use of any of them is enjoined or threatened to be enjoined, at Licensor's request, Licensee shall immediately cease all use of such materials. If Licensor determines [in its sole discretion] that it cannot or should not allow Licensee to continue evaluating the Evaluation Software because of such claim, either party may terminate this Agreement immediately on written notice to the other party without any resulting obligation or liability to the other party[, except that, unless such infringement or other violation arises from [or in connection with] Licensee's use of these materials other than in [strict] accordance with the terms and conditions of this Agreement or other breach hereof, Licensor shall refund the [Evaluation Fee] [and] [Option Fee] to Licensee and such refund is Licensor's sole obligation and Licensee's sole remedy for such infringement, misappropriation, or other violation and any termination of this Agreement as a result thereof]. Licensee shall immediately notify Licensor if Licensee receives notice or otherwise becomes aware of such claim.
15. Miscellaneous.
15.1 Further Assurances. On a Party's reasonable request, the other Party shall, at the requesting Party's sole cost and expense, execute, and deliver all such documents and instruments, and take all such further actions, as may be necessary to give full effect to this Agreement.
15.2 Relationship of the Parties. The relationship between the parties is that of independent contractors. Nothing contained in this Agreement shall be construed as creating any agency, partnership, joint venture, or other form of joint enterprise, employment, or fiduciary relationship between the parties, and neither party shall have authority to contract for or bind the other party in any manner whatsoever.
15.3 [Public Announcements. Neither Party shall issue or release any announcement, statement, press release, or other publicity or marketing materials relating to this Agreement or, unless expressly permitted under this Agreement, otherwise use the other Party's trademarks, service marks, trade names, logos, domain names, or other indicia of source, association or sponsorship, in each case, without the prior written consent of the other Party, which shall not be unreasonably delayed or withheld, provided, however, that Licensor may, without Licensee's consent, include Licensee's name and other indicia in its lists of Licensor's current or former customers of Licensor in promotional and marketing materials.]
15.4 Notices. [Except as otherwise expressly set forth in this Agreement, a/A]ll notices, requests, consents, claims, demands, waivers, and other communications under this Agreement have binding legal effect only if in writing and addressed to a party as follows (or to such other address or such other person that such party may designate from time to time in accordance with this Section 15.4):
	If to Licensor:
	[LICENSOR ADDRESS]
Facsimile: [FAX NUMBER]
[Email: [EMAIL ADDRESS]]
Attention: [NAME AND TITLE OF OFFICER TO RECEIVE NOTICES]

	If to Licensee:
	[LICENSEE ADDRESS]
Facsimile: [FAX NUMBER]
[Email: [EMAIL ADDRESS]]
Attention: [NAME AND TITLE OF OFFICER TO RECEIVE NOTICES]


Notices sent in accordance with this Section 15.4 will be deemed effectively given: (a) when received, if delivered by hand, with signed confirmation of receipt; (b) when received, if sent by a nationally recognized overnight courier, signature required; (c) when sent, if by facsimile [or email], ([in each case,] with confirmation of transmission), if sent during the addressee's normal business hours, and on the next business day, if sent after the addressee's normal business hours; and (d) on the [ORDINAL NUMBER] day after the date mailed by certified or registered mail, return receipt requested, postage prepaid. 
15.5 Entire Agreement. This Agreement[, together with [the [OTHER DOCUMENTS]/any other documents incorporated herein by reference]], constitutes the sole and entire agreement of the parties with respect to the subject matter of this Agreement and supersedes all prior and contemporaneous understandings, agreements, representations, and warranties, both written and oral, with respect to such subject matter. [In the event of any inconsistency between the statements made in the body of this Agreement, the related exhibits, schedules, attachments, and appendices [(other than an exception expressly set forth as such therein)], and [[OTHER DOCUMENTS]/any other documents incorporated herein by reference], the following order of precedence governs: (a) first, this Agreement, excluding its exhibits, schedules, attachments, and appendices; (b) second, the exhibits, schedules, attachments, and appendices to this Agreement as of the Effective Date; and (c) third, any other documents incorporated herein by reference/[OTHER PRECEDENCE].]
15.6 Assignment. Licensee shall not assign or otherwise transfer any of its rights, or delegate or otherwise transfer any of its obligations or performance under this Agreement, in each case whether voluntarily, involuntarily, by operation of law, or otherwise, without Licensor's prior written consent[, which consent shall not unreasonably be delayed or withheld]. No assignment, delegation, or transfer will relieve Customer of any of its obligations or performance under this Agreement. Any purported assignment, delegation, or transfer in violation of this Section 15.6 is void. This Agreement is binding on and inures to the benefit of the Parties hereto and their respective successors and permitted assigns.
15.7 Export Regulation. The Evaluation Software may be subject to US export control laws, including the Export Control Reform Act and its associated regulations. Licensee will not directly or indirectly, export, re-export, or release the Evaluation Software to, or make the Evaluation Software accessible from, any country, jurisdiction, or Person to which export, re-export, or release is prohibited by applicable Law. Licensee will comply with all applicable Laws and complete all required undertakings (including obtaining any necessary export license or other governmental approval) prior to exporting, re-exporting, releasing, or otherwise making the Software available outside the US.
15.8 [US Government Rights. Each of the Documentation and the software components that constitute the Software is a "commercial item" as that term is defined at 48 C.F.R. 2.101, consisting of "commercial computer software" and "commercial computer software documentation" as such terms are used in 48 C.F.R. 12.212. Accordingly, if Licensee is an agency of the US Government or any contractor therefor, Licensee only receives those rights with respect to the Software and Documentation as are granted to all other end users under license, in accordance with (a) 48 C.F.R. § 227.7201 through 48 C.F.R. § 227.7204, with respect to the Department of Defense and their contractors, or (b) 48 C.F.R. § 12.212, with respect to all other US Government licensees and their contractors.] 
15.9 No Third-Party Beneficiaries. This Agreement is for the sole benefit of the Parties hereto and their respective successors and permitted assigns and nothing herein, express or implied, is intended to or will confer on any other Person any legal or equitable right, benefit, or remedy of any nature whatsoever under or by reason of this Agreement.
15.10 Amendment and Modification; Waiver. No amendment to or modification of [or rescission, termination, or discharge of] this Agreement is effective unless it is in writing[, identified as an amendment to [or rescission, termination, or discharge of] this Agreement] and signed by [an authorized representative of] each Party. No waiver by any Party of any of the provisions hereof is effective unless explicitly set forth in writing and signed by the Party so waiving. Except as otherwise set forth in this Agreement, no failure to exercise, or delay in exercising, any rights, remedy, power, or privilege arising from this Agreement will operate or be construed as a waiver thereof; nor will any single or partial exercise of any right, remedy, power, or privilege hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, power or privilege.
15.11 Severability. If any provision of this Agreement is invalid, illegal, or unenforceable in any jurisdiction, such invalidity, illegality, or unenforceability will not affect any other term or provision of this Agreement or invalidate or render unenforceable such term or provision in any other jurisdiction. Upon such determination that any term or other provision is invalid, illegal, or unenforceable, the parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as closely as possible in a mutually acceptable manner in order that the transactions contemplated hereby be consummated as originally contemplated to the greatest extent possible.
15.12 Governing Law; Submission to Jurisdiction. This Agreement is governed by and construed in accordance with the internal laws of the State of [STATE] without giving effect to any choice or conflict of law provision or rule that would require or permit the application of the laws of any jurisdiction other than those of the State of [STATE]. Any legal suit, action, or proceeding arising out of [or related to] this Agreement or the licenses granted hereunder will be instituted [exclusively] in the federal courts of the United States or the courts of the State of [STATE] in each case located in the city of [CITY] and County of [COUNTY], and each Party irrevocably submits to the [exclusive] jurisdiction of such courts in any such suit, action, or proceeding. Service of process, summons, notice or other document by mail to such Party's address set forth herein will be effective service of process for any suit, action, or other proceeding brought in any such court.
15.13 [Waiver of Jury Trial. Each party irrevocably and unconditionally waives any right it may have to a trial by jury in respect of any legal action arising out of or relating to this Agreement or the transactions contemplated hereby.]
15.14 Equitable Relief. [Licensee/Each party] acknowledges and agrees that (a) a breach or threatened breach by [Licensee/such party] of any of its obligations under [this Agreement/Section 

REF a119553 \h \w
8] [or] [Section 
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9] [or [OTHER SECTION NUMBER(S)]] would cause the other party irreparable harm for which monetary damages would not be adequate and agrees that, in the event of such breach or threatened breach, [Licensor/the other party] will be entitled to equitable relief, including a restraining order, an injunction, specific performance, and any other relief that may be available from any court, without any requirement to post a bond or other security, or to prove actual damages or that monetary damages are not an adequate remedy. Such remedies are not exclusive and are in addition to all other remedies that may be available at law, in equity, or otherwise.
15.15 [Attorneys' Fees. In the event that any action, suit, or other legal or administrative proceeding is instituted or commenced by either party hereto against the other party arising out of [or related to] this Agreement, the prevailing party shall be entitled to recover its [reasonable/actual] attorneys' fees and court costs from the non-prevailing party.] 
15.16 Counterparts. This Agreement may be executed in counterparts, each of which is deemed an original, but all of which together are deemed to be one and the same agreement. [A signed copy of this Agreement delivered by facsimile, email, or other means of electronic transmission is deemed to have the same legal effect as delivery of an original signed copy of this Agreement.]
[signature page follows]
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first above written.
	[LICENSOR NAME]
	[LICENSEE NAME]
	

	By: ____________________
Name: __________________
Title: ___________________
	By: ____________________
Name: __________________
Title: ___________________
	


EXHIBIT A
AUTHORIZED SITES, SYSTEM, AND USERS
[exhibit b
SOFTWARE LICENSE AGREEMENT TERMS] 
exhibit c
OPEN SOURCE SOFTWARE AND OTHER THIRD-PARTY MATERIALS
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