HOUSE orF COMMONS
LIBRARY

BRIEFING PAPER
Number 06553, 17 August 2018

Zero-hours contracts Ry -

Inside:
1. Introduction
2. Zero-hours contracts statistics

3. The legal implications of zero-
hours contracts

. Zero-hours contracts and
jobseeker benefits

. Coalition Government review
of zero-hours contracts

. Coalition Government
consultations

. Small Business, Enterprise
and Employment Act 2015

8. Labour Party proposals
9. Taylor Review

10. Scottish Affairs Committee
report

11. Comment

www.parliament.uk/commons-library | intranet.parliament.uk/commons-library | papers@parliament.uk | @commonslibrary



Number 06553, 17 August 2018 2

Contents
Summary 3
1. Introduction 4
2. Zero-hours contracts statistics 5
2.1 Prevalence of zero-hours contracts 5
People working on zero-hours contracts 5
Number of contracts 5
Has use of zero-hours contracts increased? 6
2.2 Hours worked on zero-hour contracts 7
2.3 Characteristics of people employed on zero-hours contracts 8
2.4 Prevalence by industry and business size 8
2.5 Pay 9
3. The legal implications of zero-hours contracts 1
3.1 Zero-hours contracts and employment status 11
The reality of the agreement 12
Continuity of service 13
4, Zero-hours contracts and jobseeker benefits 14
5. Coalition Government review of zero-hours contracts 16
6. Coalition Government consultations 18
6.1 Consultation outcome: banning exclusivity clauses 18
6.2 Consultation on banning exclusivity clauses 19
7.  Small Business, Enterprise and Employment Act 2015 20
7.1 Exclusivity Terms Regulations 20
8. Labour Party proposals 22
8.1 Labour Party proposals prior to the 2015 General Election 22
The Pickavance Report 23
Labour Party Manifesto 2015 24
8.2  Private Members' Bill 24
9. Taylor Review 25
9.1 Government response 26
10. Scottish Affairs Committee report 27
11. Comment 28

Cover page image copyright: Calculator and money — no attribution necessary



http://pixabay.com/en/calculator-money-pen-business-1818/
http://pixabay.com/en/service/terms/#download_terms

3

Zero-hours contracts

Summary

This note discusses zero-hours contracts: a type of contract used by employers whereby
workers have no guaranteed hours and agree to be potentially available for work. They
are used by companies seeking labour flexibility and by workers seeking flexibility around
their other commitments.

Opinion on zero-hours contracts has been mixed. Employee organisations tend to argue
that the contracts result in financial insecurity for workers who lack key employment
rights; employer organisations stress their utility when seeking to meet fluctuating
demand and argue that they play a vital role in keeping people in employment.

Prior to the 2015 General Election, the Coalition Government and the Opposition
proposed measures to address concerns about the use of zero-hours contracts. Notably,

section 153 of the Small Business, Enterprise and Employment Act 2015 and supporting

regulations seek to prevent the use of “exclusivity clauses” in zero-hours contracts (i.e.
prohibit a contractual requirement for a worker to work exclusively for one employer
irrespective of the hours offered).


http://www.legislation.gov.uk/ukpga/2015/26/part/11/crossheading/exclusivity-in-zero-hours-contracts/enacted
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1. Introduction

The expression "zero-hours contract” is a colloquial term for a contract
of service under which the worker is not guaranteed work and is paid
only for work carried out. It generally leads to “a form of working
where the worker is not guaranteed any work but has to be available as
and when the employer needs them”." The Advisory, Conciliation and
Arbitration Service has discussed zero-hours contracts in the following
terms:

Increasingly, many companies in the retail and hospitality
industries are taking on staff on 'zero-hours' contracts - that is,
where people agree to be available for work as and when
required, but have no guaranteed hours or times of work. Zero-
hours contracts effectively provide employers with a pool of
people who are 'on-call' and can be used when the need arises.

Generally, as an employer, you are not obliged to offer work to
workers on zero-hours contracts - but nor are they obliged to
accept any work you offer. It's important to be aware of the
provisions of the National Minimum Wage Regulations, which
state that workers on 'stand-by time', 'on-call time' and
'‘downtime' must still be paid the National Minimum Wage if they
are at their place of work and required to be there. Similarly, such
time is likely to count as 'working time' under the Working Time
Regulations if the worker is required to be on-call at the place of
work. This means that it's against the law to ask employees to
‘clock off' during quiet periods but still remain on the premises.

Zero-hours contracts may suit some people who want occasional
earnings and are able to be entirely flexible about when they
work. However, the unpredictable nature of working times means
that they won't be for everyone.?

The perceived increase in zero-hours contracts in recent years has
prompted expressions of concern both inside and outside of Parliament,
although many support their use.

The following summarises recent data about the prevalence of zero-
hours contracts, the legal issues that surround these contracts and the
policy response to their use.

' “Close to the core: zero hours working surveyed”, Flexible Working, January 1997
2 The rise of the 'zero-hours' contract, Acas website (accessed 16 January 2013)
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2. Zero-hours contracts statistics

The Office for National Statistics (ONS) collects statistics on zero-hours
contracts as part of the Labour Force Survey and formerly from a survey
of businesses.

2.1 Prevalence of zero-hours contracts

People working on zero-hours contracts

The Labour Force Survey (LFS) asks workers about their employment
arrangements in their main job. The statistics rely on survey respondents
correctly identifying their contractual arrangements: in particular, the
survey will only identify those workers on zero-hours contracts who are
aware that their contract allows for them to be offered no hours.

Estimates for April-June 2018 suggest that 780,000 people were on
zero-hours contracts in their main job, 2.4% of all people in
employment. This was around 100,000 fewer than the year before.

The number of
people working on

zero-hours
Previous estimates indicate that employment on zero-hours contracts contracts decreased
was increasing up to 2016.3 by 100,000 over

the past year

People working on zero-hours contracts

Labour Force Survey, data at April-June; Thousands

Number of people % of all people in

employed employment
2014 624 2.0
2015 747 24
2016 903 29
2017 883 2.8
2018 780 24

Source: ONS, UK Labour Market , Table EMP17

Number of contracts

The total number of zero-hours contracts that are in use will be higher
than the number of people working on zero-hours contracts in their
main job: some people may hold multiple contracts.

A survey of businesses indicates that there were around 1.8 million
zero-hours contracts in use at November 2017 (where work was
actually carried out under these contracts). This represented around 6%
of all employment contracts.*

The number of zero-hours contracts has stayed relatively stable since
2014, including as a proportion of all employment contracts (although
changes in the survey methodology over this period make it harder to
draw firm conclusions from the data). The figures show that the share
of businesses making some use of zero-hours contracts has declined,

ONS, UK Labour Market bulletin, Table EMP17
4 ONS, Contracts that do not guarantee a minimum number of hours: April 2018,
23 April 2018



https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/emp17peopleinemploymentonzerohourscontracts
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/articles/contractsthatdonotguaranteeaminimumnumberofhours/april2018#ons-business-survey
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which suggests a smaller number of businesses may be making greater
use of zero-hours contracts among their own workforce:

Number of zero-hours contracts in use

Business survey estimates

% of businesses

Number of zero- using zero-hours
hours contracts % of all contracts contracts
2014 Aug 1.8 6 11
2015 Nov 1.7 6 10
2016 Nov 1.7 6 7
2017 Nov 1.8 6 6

Source: ONS, Contracts that do not guarantee a minimum number of hours: April 2018

The ONS announced on 23 April 2018 that it intends to discontinue
the business survey, but data on zero-hours contracts will still be
available from the Labour Force Survey. Therefore the November 2017
estimate for the number of zero-hours contracts will not be updated.
The decision was made on the basis that the Labour Force Survey “is
now in a position to meet a wide variety of needs in terms of
information on zero-hours contracts”, while the business survey “does
not appear to be adding sufficient value” and significant investment
would be required to align or integrate it with other surveys of
businesses.”

Why are the Labour Force Survey and business survey estimates different?

business survey asks businesses about the number of contracts that do not guarantee a minimum
number of hours. The estimates differ for a number of reasons:

o Some individuals responding to the LFS may be unaware of their contractual arrangements or
may not recognise the term ‘zero-hours contract’, in which case they will be excluded from the
figures.

o Unlike the business survey, the LFS counts people rather than contracts. One person may have

contracts with several different employers.

job, they will not be counted. However, the additional job is counted in the business survey.
. There may be multiple contracts for each job in the business survey.

The Labour Force Survey (LFS) asks respondents whether their main job is on a zero-hours contract. The

o The LFS only counts people who report that their main job is on a zero-hours contract. So if their
main job is not on a zero-hours contract but they work on a zero-hours contract in an additional

Has use of zero-hours contracts increased?

The business survey and Labour Force Survey estimates indicate different
trends in use of zero-hours contracts. While the Labour Force Survey
figures show an increase in people employed on zero-hours contracts
between 2014 and 2016 (and a fall in the latest year), the business
survey suggests that the number of contracts in use has remained fairly
stable, at least up to 2017. This may be because the surveys are
counting different things (see the box above) or could be partly due to
survey error.

> Ibid
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Previously, the Labour Force Survey indicated a very sharp rise in
employment on zero-hours contracts between 2012 and 2013 (an
increase of 132%). However, this very likely reflected better awareness
of zero-hours contracts as a result of extensive media coverage in 2013,
(meaning more survey respondents correctly identified themselves as
employed on a zero-hours contract) rather than a genuine step change
in use. Indeed, around half of the reported change in zero-hours
contracts between 2012 and 2013 came from people who said they
had been in their job for over a year, which suggests that some
respondents must have failed to report or identify that they were on a
zero-hours contract in previous surveys.®

The apparent increase in awareness means that we can have more
confidence in the LFS estimates for 2013 onwards, but clearly the
estimates still depend on respondents accurately reporting their
contractual arrangements.

2.2 Hours worked on zero-hour contracts

People reporting that they are employed on a zero-hours contract work
fewer hours per week on average than other workers. However the
majority of workers on zero-hours contracts also report that they do not
want to work more hours. Estimates from the Labour Force Survey show
that in April-June 2018:”’

o 65% of people reporting that they were on a zero-hours contract
were working part-time. This compares to 25% of workers not
on a zero-hours contract who are working part-time.

. Workers on zero-hours contracts usually worked an average of
25 hours per week, compared to 36 hours for all people in
employment.®

. 16% of people on zero-hours contracts worked no hours on
that contract in the survey reference week. This compared to 9%
of workers not on zero-hours contracts. .

. Around 16% of people on a zero-hours contract reported that
they wanted more hours in their current job. A further 8%
wanted an additional job or a replacement job with longer
hours. This compares to 6% of people not on a zero-hours
contract who would like more hours in their current job and 1%
who would like an additional job or a replacement job with longer
hours.

. 63% of people on a zero-hour contract reported that they did
not want more hours, compared to 74% of those in
employment not on a zero-hour contract.®

6 ONS, Analysis of Employee Contracts that do not Guarantee a Minimum Number of
Hours, 30 April 2014

7 ONS, UK Labour Market bulletin, Table EMP17

8  Figures are for usua/weekly hours worked. The actual number of hours worked per
week for each group is lower, reflecting that some workers will have taken time off
during the survey week.

9 Percentage figures for workers who want or do not want more hours do not add to
100%, because they exclude a significant number of survey respondents who did
not specify whether they would like more hours.

Reported increases
in employment on
zero-hours contracts
since 2012 are at
least partly due to
greater awareness
and recognition of
the term “zero-
hours contracts”.

Almost two-thirds
of people employed
on zero-hours
contracts are
working part-time.

Around 63% of
workers on zero-
hours contracts do
not want to work
more hours.



http://webarchive.nationalarchives.gov.uk/20160106105144/http:/www.ons.gov.uk/ons/rel/lmac/contracts-with-no-guaranteed-hours/zero-hours-contracts/art-zero-hours.html
http://webarchive.nationalarchives.gov.uk/20160106105144/http:/www.ons.gov.uk/ons/rel/lmac/contracts-with-no-guaranteed-hours/zero-hours-contracts/art-zero-hours.html
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/emp17peopleinemploymentonzerohourscontracts

Number 06553, 17 August 2018 8

2.3 Characteristics of people employed on
zero-hours contracts

A higher proportion of workers on zero-hours contracts are young, in
full-time education and are women than is the case for the workforce as
a whole. Based on Labour Force Survey estimates for April-June 2018:'

. 54% of people employed on zero-hours contracts were women.
Around 418,000 women were working on zero-hours contracts,
3% of all women in employment. This compares to 362,000 men,
2% of all men in employment.

o 19% of people on a zero-hours contract were in full-time
education, compared to 2% of workers not on zero-hours
contracts. Nevertheless, full-time students are still much more
likely to be employed on a contract with guaranteed hours
because there are so many more of these jobs to begin with.

. Around a third of workers on zero-hours contracts (33%) are
aged 16-24. 7% of all 16-24 year olds in employment are
working on zero-hours contracts.

% of workers on zero-hours contracts, by age group

Labour Force Survey estimates, April-June 2018

8% -
7%
6% -
4% - 3%
2% 2%
2% ~ . 1%
L
16-24 25-34 35-49 50-64 65+

Source: ONS, UK Labour Market , Table EMP17

2.4 Prevalence by industry and business size

Around 6% of employers had at least some employees on zero-hours

contracts in November 2017, as estimated from the ONS business One in five

survey. employees were on
zero-hours

The industry sectors with the highest concentration of zero-hours contracts in the

contracts were administration and support services where 23% of Admin & support

employees were on a zero-hours contract, followed by services sector and

accommodation and food services (20%):" in Accommodation
and food services at
November 2017.

0 ONS, UK Labour Market bulletin, Table EMP17
" ONS, Contracts that do not guarantee a minimum number of hours: April 2018,
Figure 4



https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/emp17peopleinemploymentonzerohourscontracts
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/articles/contractsthatdonotguaranteeaminimumnumberofhours/september2017
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% of employees on zero-hours contracts by industry

Business survey estimates, November 2017

Admin and support services 23%
Accommodation and Food
Construction

Health and Social work

Transport, Arts, Other services

Education 3%
Wholesale and Retail 2%
Information, Finance, Professional 2%
Production, incl. Agriculture 2%
Public administration and defence 1%

0% 5% 10% 15% 20% 25%

Source: ONS, Contracts that do not guarantee a minimum number of hours: April 2018
Note: Businesses are classified to sector based on their "main activity". A large number
of local authorities are classified to the education sector because a majority of
employment in the local authority is in schools.

Large employers are more likely to make use of zero-hours contracts
than smaller firms. In November 2017, 28% of employers with at least
250 employees made some use of zero-hours contracts, compared with
5% of employers with fewer than 10 employees. '?

2.5 Pay

Workers on zero-hours contracts tend to be paid less than employees
not on zero-hours contracts, even after accounting for differences in
workers’ characteristics.

Based on analysis of Labour Force Survey data for 2011 to 2016, the
Resolution Foundation, an economics think tank, estimated that
workers on zero-hours contracts earned on average 6.6% less per
hour (93p per hour) than employees with similar characteristics and in
similar roles who were not employed on zero-hours contracts.

A press release (30 December 2016) explains:'?

While it is well known that ZHC workers earn less than permanent
employees — 38 per cent less per hour on average — many people
assume this is down to the fact the jobs are concentrated in low-
paying sectors, and among younger and less experienced staff.

To get to the real pay penalty associated with ZHCs, the
Foundation’s analysis compares the pay of ZHC and non-ZHC

2 |bid, Figure 3
3 Resolution Foundation, Zero-hours contract workers face a ‘precarious pay penalty’
of £1,000 a year, 30 December 2016



http://www.resolutionfoundation.org/media/press-releases/zero-hours-contract-workers-face-a-precarious-pay-penalty-of-1000-a-year/
http://www.resolutionfoundation.org/media/press-releases/zero-hours-contract-workers-face-a-precarious-pay-penalty-of-1000-a-year/
http://www.resolutionfoundation.org/media/press-releases/zero-hours-contract-workers-face-a-precarious-pay-penalty-of-1000-a-year/

Number 06553, 17 August 2018 10

workers with similar characteristics and doing similar jobs. It does
this by controlling for a wide range of factors including the
worker’s gender, age, experience, qualification level, their
occupation, the industry they work in and how long they’'ve been
in their current job. These factors explain around four-fifths of the
overall pay gap between ZHC workers and other employees.

This analysis highlights a remaining ‘precarious pay penalty’ of 6.6
per cent (or 93p an hour) directly associated with zero hours work
itself. For a typical ZHC worker, working 21 hours a week, this
penalty amounts to £1,000 a year.

The findings do come with some caveats. The Labour Force Survey is
known to underestimate levels of pay compared to other sources. As
noted above, estimates also rely on people being aware that they are
employed on zero-hours contracts. The analysis uses data for 2011 to
2016 but there was a sharp increase in people saying they were
employed on a zero-hours contracts from 2013, which was very likely
due to greater awareness of this type of contract.
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3. The legal implications of zero-
hours contracts

3.1 Zero-hours contracts and employment
status

The use of zero-hours contracts raises a number of legal issues which
affect both their utility to the employer as a contract for flexible labour
and the worker in respect of their employment rights. Chief among
these is the question of employment status; i.e. whether or not those
working under such contracts are “employees”, “workers” or self-
employed.' The distinction between these concepts is complex
although the principle point is that “worker” is a broad status affording
core employment rights; “employee” is a narrower, overlapping status
(all employees are also workers) affording additional rights, such as the
right not to be unfairly dismissed; and a self-employed person is
someone who is in business on their own account. The case law
indicates that if the day-to-day reality of the work suggests a
relationship of employment, the contract will be one of employment,
and the person working under it will be classed as an employee.

A number of factors determine whether or not a contract is one of
employment, although key elements of a contract of employment are:

. it must impose an obligation on a person to provide work
personally;

o there must be mutuality of obligation between employer and
employee;

o the worker must expressly or impliedly agree to be subject to the
control of the person for whom he works to a ‘sufficient’ degree;

. the other provisions of the contract must be consistent with it
being a contract of service.'

The case law on the use of zero-hours contracts has focused on the
second issue: mutuality of obligation. Under contracts of employment
the employee is normally is obliged to work and the employer is obliged
to provide work and pay for it. Such obligations are not readily
apparent features of zero-hours contracts. However, mutuality may in
certain cases be inferred. The circumstances in which it will be were
considered by the Employment Appeal Tribunal (EAT) in Pulse
Healthcare v Carewatch Care Services Ltd & Ors[2012]."® The focus in
that case was the reality of the agreement between the company and
the worker, rather than an exclusive concern with the written terms of
the contract.

4 For a basic overview of the distinction, see the GOV.UK page on employment status,
here.

15 See: Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National
Insurance [1968] 2 Q.B. 497; Carmichael v National Power p/c[2000] IRLR 43

6 UKEAT 0123_12_0608


http://www.bailii.org/cgi-bin/markup.cgi?doc=/uk/cases/UKEAT/2012/0123_12_0608.html&query=pulse+and+health&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/uk/cases/UKEAT/2012/0123_12_0608.html&query=pulse+and+health&method=boolean
http://webarchive.nationalarchives.gov.uk/20140722042325/https:/www.gov.uk/employment-status/overview
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The reality of the agreement

In Pulse Healthcare the EAT was required to decide whether the
claimants were employees, within the meaning of section 230 of the
Employment Rights Act 1996, despite being employed under a contract
entitled “Zero-hours Contract Agreement”. The EAT concluded that
the claimants were employees, and that there was a mutuality of
obligation, notwithstanding the fact that the written terms of the
contract suggested otherwise. As noted by the EAT, the proper
approach to interpreting labour contracts is that set out by Mr Justice
Elias in Consistent Group Ltd v Kalwak [2007] IRLR 560:

The concern to which tribunals must be alive is that armies of
lawyers will simply place substitution clauses, or clauses denying
any obligation to accept or provide work in employment
contracts, as a matter of form, even where such terms do not
begin to reflect the real relationship. Peter Gibson LJ was alive to
the problem. He said this (p 697):

‘Of course, it is important that the industrial tribunal should be
alert in this area of the law to look at the reality of any
obligations. If the obligation is a sham, it will want to say so.’

In other words, if the reality of the situation is that no-one
seriously expects that a worker will seek to provide a substitute, or
refuse the work offered, the fact that the contract expressly
provides for these unrealistic possibilities will not alter the true
nature of the relationship.™

Thus, when deciding whether a zero-hours contract constitutes a
contract of employment, conferring employee status, the wording of
the contract will not be determinative of whether there is, in practice, a
mutuality of obligation. The tribunal will look closely at the reality of
the agreement. If the reality is that there is a pattern of regular work
which is regularly accepted, the tribunal may deem the contract to be
one of employment.'® This is illustrated by the decision at first instance
(i.e. pre-appeal) of the Employment Tribunal in Pulse Healthcare:

Most of the factors point to the claimants in this case being
employees under section 230(1). The only issue pursued on
behalf of the second respondent is that of a lack of mutuality of
obligation. | am satisfied there was sufficient mutuality of
obligation for the claimants to be employees. Once the rota was
prepared they were required to work and the employer was
required to provide that work. They were subject to control and
discipline; they had to provide personal services; they were
provided with uniforms and equipment; they were paid on a PAYE
basis; they had all worked regularly over a number of years and
had only taken time off for holidays, sickness and when
suspended for which they received payment; it was not
established that there were gaps in the continuity of employment.
The claimants required regular work and this was provided by the
first respondent.

| am satisfied that the documents did not reflect the true
agreement between the parties and that four essential contractual

7 Para 57-58; see also: Autoclenz v Belcher[2011]1 UKSC 41, para 25; Pulse Healthcare
v Carewatch Care Services Ltd & Ors[2012], para 35

8 See also: St lves Plymouth Ltd. v Haggerty[2008] All ER (D) 317; Wilson v Circular
Distributors Ltd [2005] EATS/0043/05



http://www.legislation.gov.uk/ukpga/1996/18/section/230
http://www.bailii.org/uk/cases/UKEAT/2007/0535_06_1805.html
http://www.bailii.org/uk/cases/UKSC/2011/41.html
http://www.bailii.org/cgi-bin/markup.cgi?doc=/uk/cases/UKEAT/2012/0123_12_0608.html&query=pulse+and+health&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/uk/cases/UKEAT/2012/0123_12_0608.html&query=pulse+and+health&method=boolean
http://www.employmentappeals.gov.uk/Public/Upload/EATS00431182005.doc
http://www.employmentappeals.gov.uk/Public/Upload/EATS00431182005.doc
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terms were agreed: (1) that the claimants would perform the
services for the first respondent (2) that the claimants would be
paid for that work; (3) that the claimants were obliged to carry
out the work offered to them and the first respondent undertook
to offer work and (4) that the claimants must personally do the
work and could not provide a substitute to do so. Those were the
true terms of the contract.™

The decision of the EAT indicates that where a worker is employed on a
zero-hours contract and provided with regular work which is regularly
accepted, there exists a possibility that the contract will be one of
employment.

The EAT considered the employment status of zero-hours workers again
in an unreported decision from 2014, in the case of Saha v Viewpoint
Field Services Ltd UKEAT/0116/13. In Saha the EAT concluded that the
claimant (a telephone interviewer) was not an employee due a lack of
mutuality. Material to that decision was the fact the claimant lacked a
set working pattern and was free to decline shifts. When looked at
together, Pulse Healthcare and Shah show that the factual working
pattern of a zero-hours worker will play a significant part in determining
their employment status.

Continuity of service

Assuming that a zero-hours worker is able to establish employee status,
they may yet face further difficulty. Many employment rights take
effect only after a period of qualifying service. For example, the right
not to be unfairly dismissed is only available to employees with two
years' qualifying service. The sporadic nature of zero-hours work can
lead to a break in the zero-hours employee’s continuity of service (if,
say, he is not provided with work for a week), preventing him or her
from accumulating sufficient qualifying service to acquire these rights.

9 Pulse Healthcare v Carewatch Care Services Ltd & Ors[2012], para 22
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4. Zero-hours contracts and
jobseeker benefits

Under Universal Credit, which replaces a number of previous benefits,
including income-based JSA, refusal of zero-hours work could lead to a
sanction and a loss of benefits. In 2014, in reply to a letter from Sheila
Gilmore MP, Esther McVey, then Minister for Employment, stated
sanctions could be imposed for failing to accept zero-hours work:

We believe that jobseekers on any benefit should do all they
reasonable can to get into paid employment. This includes
applying for suitable jobs and accepting any reasonable offer of
employment. As part of this Jobcentre Plus coaches can require
claimants to apply for particular vacancies that they consider to
suitable. If someone fails to meet such a requirement — without
good reason — then a sanction can be imposed.

We do not consider zero hours contracts to be — by default —
unsuitable jobs. Indeed, the flexibility they offer can be valuable
for some individuals. Within jobseekers Allowance, however, our
coaches do not currently require claimants to apply for jobs with
zero hours contracts. The structure of Jobseeker’s Allowance
(JSA) and supporting processes could make the interaction of zero
hour contracts and the benefit system difficult to manage — short
periods of work could end a JSA claim, requiring new claims to be
made in periods where earning fall.

Universal Credit, of course, is payable when people are in work as
well as out of work so the need to reclaim when earning fluctuate
is removed. In addition Universal Credit is designed to be
response to variations in earnings so each monthly payment will
reflect the amount actually earned, even if this includes some
weeks when no work was done. So in Universal Credit our
coaches can mandate zero hours contracts.?®

According to the Guardian, a spokesperson for the Department for
Work and Pensions told the newspaper “jobseekers would not be
required to take a zero-hours contract that tied them in exclusively to
work for a single employer”.?" It appears that the Department for Work
and Pensions does not know how many people on Universal Credit
work under zero-hours contracts:

Universal Credit: Zero Hours Contracts: Written question -
21673

Q
Asked by Frank Field

Asked on: 08 January 2016

Department for Work and Pensions

Universal Credit: Zero Hours Contracts

To ask the Secretary of State for Work and Pensions, what information
his Department holds on the number of universal credit claimants who
are employed on a zero-hours contract.

20 | etter from Esther McVey MP to Sheila Gilmore MP, dated 1 March 2014.
21 'Jobseekers being forced into zero-hours roles’, the Guardian, 5 May 2014



https://www.gov.uk/universal-credit/overview
http://web.archive.org/web/20140506090500/http:/www.sheilagilmore.co.uk/wp-content/uploads/2014/03/GILM0200202140092020020092.pdf
http://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2016-01-08/21673/
http://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2016-01-08/21673/
http://www.parliament.uk/biographies/commons/frank-field/478
http://web.archive.org/web/20140506090500/http:/www.sheilagilmore.co.uk/wp-content/uploads/2014/03/GILM0200202140092020020092.pdf
http://www.theguardian.com/uk-news/2014/may/05/jobseekers-zero-hours-contracts
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A
Answered by: Priti Patel

Answered on: 13 January 2016

Universal Credit is paid on the basis of earnings. Information on types of
contracts that claimants are on is not routinely collected.
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5. Coalition Government review
of zero-hours contracts

On 30 May 2013 the Chartered Institute of Personnel Development
reported that the then Business Secretary, Vince Cable, had said the
Coalition Government was reviewing the use of zero-hours contracts.??
On 1 July 2013 Jo Swinson, then Minister for Employment Relations,
responded to questions from Chuka Umunna, then Shadow Business
Secretary, about the review:

Mr Umunna: To ask the Secretary of State for Business,
Innovation and Skills by what date he expects his Department’s
investigation of zero-hours contracts to be complete; and if he will
publish any subsequent report.

Jo Swinson: Officials are currently speaking informally to a
variety of stakeholders, including trade unions and industry bodies
representing sectors where zero-hours contracts to gather
information. They will report their findings to me after summer
recess.

We will consider next steps when we better understand the issues
for both businesses and people engaged on these contracts.

Mr Umunna: To ask the Secretary of State for Business,
Innovation and Skills whether he will issue a call for evidence and
initiate a consultation process as part of his Department’s
investigation into zero-hours contracts; and by what other means
organisations and interested parties can submit evidence as part
of his Department’s investigation.

Jo Swinson: There are no plans to issue a call for evidence or
consultation at this stage. Officials within the Department for
Business, Innovation and Skills (BIS) are currently researching how
zero-hours contracts are being used by businesses.

They are currently speaking informally to a variety of stakeholders,
including industry bodies representing sectors where they are in
use and also trade unions to gather information. If organisations
have information they feel is relevant to the work that is currently
under way, they should contact the Labour Market Directorate in
BIS.23

On 9 July 2013 Ms Swinson said:

We will work with other Departments. There is no call for
evidence at this stage, but we do not rule it out for the future.
Research shows that doing our homework before issuing a call for
evidence is useful. | welcome the interest the debate has sparked,
and | am sure that we will return to the topic when we have the
further information from the BIS fact-finding review.

In an interview with the Guardian Vince Cable said that the Government
may seek to legislate on zero-hours contracts, although he ruled out a
ban. He highlighted as a specific problem situations

22 Government ‘reviewing zero hours contracts,’ says Business Secretary, CIPD website,
30 May 2013 (accessed 3 June 2013)

23 HC Deb 1 July 2013 ¢512W-513W

24 HC Deb 9 July 2013 ¢56WH
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... where there is an exclusive relationship with a particular
employer who actually cannot provide stable employment, or
indeed any employment, that stops the worker going to another
company.®

An August 2013 paper by a research organisation, The Work
Foundation, stated that the review was welcome although it argued for
“a more systematic approach — perhaps along the lines of the
Coalition’s Fair Pay Review" .2

A Department for Business, Innovation and Skills press statement issued
on 16 September 2013 described the outcome of the review:

The review conducted over the summer highlighted 4 key areas of
concern:

Exclusivity: This is where someone agrees to a contract that does
not guarantee them a minimum number of hours and is stopped
from working for another company. This is described as an
‘exclusivity clause’. In certain cases this can mean that people
were stopped from looking for work elsewhere particularly when
they needed more hours to bump up their earnings. Feedback
from employers themselves suggests awareness that there can be
abuses that limit flexibility.

Transparency: There is no clear or legal definition of a ZHC and it
can cover a number of working arrangements. This can lead to
confusion and a lack of understanding on contract details and
what it means for the individual. In some cases people were not
aware of the fact that there was a possibility that they might not
be offered work on a regular basis.

Uncertainty of earnings: The amount of money a person on a ZHC
can expect to earn is dependent on the number of hours worked.
This means that people on a ZHC find it hard to calculate earnings
and it can lead to concerns about how benefits might be affected.

Balance of power in the employment relationship: Our review
found that people perceived they would be penalised if they did
not take hours offered even if the hours were offered at very
short notice and did not suit. This meant it could lead to a climate
of fear that a person is less likely to be offered regular work in
future if they failed to accept the hours on offer.?’

2> Zero-hours contracts could be subject to new legislation, says Vince Cable, 7he
Guardian [online], 5 August 2013 (accessed 3 September 2013)

26 lan Brinkley, Flexibility or insecurity? Exploring the rise in zero hours contracts,
August 2013, p.27; see also Government zero hours review 'inadequate’, 7he
Telegraph [online], 28 august 2013

27 Cable announces plans to boost fairness for workers, BIS press statement, 16
September 2013 (accessed 18 September 2013)
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http://web.archive.org/web/20150209155806/http:/www.theworkfoundation.com/DownloadPublication/Report/339_Flexibility%20or%20Insecurity%20-%20final.pdf
http://www.telegraph.co.uk/finance/personalfinance/10268985/Government-zero-hours-review-inadequate.html
http://web.archive.org/web/20141007085542/https:/www.gov.uk/government/news/cable-announces-plans-to-boost-fairness-for-workers
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6. Coalition Government
consultations

On 16 September 2013 Vince Cable announced that he would launch a
consultation on zero-hours contracts. He said:

| have been examining closely the issue of zero-hour contracts
over the last few months. We've been speaking to businesses,
trade unions and other groups both about their downsides and
their benefits.

It is clear that they are much more widely used than we had
previously thought. It is also clear that there are abuses in the
system, especially around the issue of exclusivity which some
employers are demanding from workers on these contracts.

Today | am announcing that we will proceed to issue a
consultation, which will explore how to tackle any abuses,
particularly around exclusivity. | am determined to make sure
people are paid and treated fairly, in a way that also helps keep
people employed in these delicate economic times.?®

The consultation was launched on 19 December 2013 and ran until 13
March 2014. The consultation document identified exclusivity clauses
as being particularly concerning and sought views on whether it was
appropriate to ban these in contracts that provide no guarantee of
work.?°

6.1 Consultation outcome: banning
exclusivity clauses

On 25 June 2014 the Coalition Government published a press release
detailing the outcome of the consultation, and announcing the
Government’s intention to ban the use of exclusivity clauses:

Employees on zero hours contracts will have the freedom to find
work with more than 1 employer after Business Secretary Vince
Cable announced plans to ban exclusivity clauses.

Exclusivity clauses prevent an individual from working for another
employer, even when no work is guaranteed. The use of
exclusivity clauses in zero hours contracts undermines choice and
flexibility for the individuals concerned.

The ban, set to benefit the 125,000 zero hours contract workers
estimated to be tied to an exclusivity clause, is part of a bid to
clamp down on abuses in the workplace by less scrupulous
employers. It will allow workers to look for additional work to
boost their income.

Business Secretary Vince Cable said:

Zero hours contracts have a place in today’s labour market. They
offer valuable flexible working opportunities for students, older
people and other people looking to top up their income and find
work that suits their personal circumstances.

28 |bid
29 BIS, Consultation: Zero hours employment contracts, December 2013
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But it has become clear that some unscrupulous employers abuse
the flexibility that these contracts offer to the detriment of their
workers. Today (25 June 2014), we are legislating to clamp down
on abuses to ensure people get a fair deal.

Last December (2013), | launched a consultation into this issue.
Following overwhelming evidence we are now banning the use of
exclusivity in zero hours contracts and committing to increase the
availability of information for employees on these contracts. We
will also work with unions and business to develop a best practice
code of conduct aimed at employers who wish to use zero hours
contracts as part of their workforce.

This action follows a government consultation into zero hours
contracts which received over 36,000 responses. 83% were in
favour of banning exclusivity clauses in zero hours contacts.

The Business Secretary also announced that the government will:

e consult further on how to prevent rogue employers
evading the exclusivity ban, for example through offering
1 hour fixed contracts

¢ work with business representatives and unions to develop
a code of practice on the fair use of zero hours contracts
by the end of the year (2014)

e work with stakeholders to review existing guidance and
improve information available to employees and
employers on using these contracts. 30

6.2 Consultation on banning exclusivity

clauses

The Coalition Government proposed measures in the Small Business,
Enterprise and Employment Bill- now an Act (see below) - that would
render exclusivity clauses unenforceable.

30

Government crackdown on zero hours contract abusers, GOV.UK, 25 June 2014

(accessed 29 June 2014)
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7. Small Business, Enterprise and
Employment Act 2015

The Small Business, Enterprise and Fmployment Act 2015 came into
force on 26 March 2015. Section 153 came into force on 26 May 2015
and seeks to render unenforceable exclusivity clauses in zero-hours
contracts. The section amended the £Fmployment Rights Act 1996,
inserting a new Part 2A.

Section 27(1) defines “zero hours contract” as
a contract of employment or other worker’s contract under which—

(a) the undertaking to do or perform work or services is an
undertaking to do so conditionally on the employer making
work or services available to the worker, and

(b) there is no certainty that any such work or services will be
made available to the worker.

Commentators criticised this definition, pointing out that it might easily
be sidestepped by providing a nominal amount of work (e.g. one hour
per month).

Section 27A(2) of the 1996 Act as amended contains the ban on
exclusivity clauses:

(3) Any provision of a zero hours contract which—

(a) prohibits the worker from doing work or performing services
under another contract or under any other arrangement, or

(b) prohibits the worker from doing so without the employer’s
consent,

is unenforceable against the worker.

Commentators highlighted that the contractual unenforceability of the
clause would be meaningless vis-a-vis the worker if the employer was
nonetheless free to refrain from providing future work should the
worker ignore an exclusivity requirement.

Partly to address the above criticism, the Act created a power to make
delegated legislation supporting the prohibition of exclusivity clauses,
which the Coalition Government consulted on, but which were not
brought into force at the same time as the 2015 Act, as some had
expected.

7.1 Exclusivity Terms Regulations

The Act created a power enabling a Minister to make regulations that
would penalise employers who use exclusivity clauses. The Coalition
Government consulted on how best to go about using this power; the
consultation ran between 25 August 2014 and 3 November 2014, and


http://www.legislation.gov.uk/ukpga/2015/26/part/11/crossheading/exclusivity-in-zero-hours-contracts/enacted
https://www.gov.uk/government/consultations/zero-hours-employment-contracts-exclusivity-clause-ban-avoidance
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included a set of draft regulations.?" Draft regulations were laid before
the House of Commons on 19 October 2015, subject to the affirmative
resolution procedure, and came into force on 14 December 2015 as the
Exclusivity Terms in Zero Hours Contracts (Redress) Regulations 2015 (S/

2015/2021).

The regulations create rights for:

o zero-hours workers classed as “employees” not to be unfairly
dismissed for failing to comply with an exclusivity requirement;

. zero-hours workers classed as “workers” not to be subjected to
any detriment for failing to comply with an exclusivity
requirement.

The rights are enforceable against an employer by way of a claim to an
employment tribunal. Where a tribunal considers a claim to be well-
founded, it may make a declaration to that effect and award
compensation, subject to the same limit as that applicable in unfair
dismissal claims.32

31 Zero hours employment contracts: exclusivity clause ban avoidance, GOV.UK
(accessed 18 November 2014)

32 This is a combination of the basic award’ calculated by reference to age and period
of service, currently capped at £14,370, and the ‘compensatory award’, designed to
reflect the claimant’s loss, subject to a cap of £78,962 or a year’s pay whichever is
less. In practice, it is unlikely that compensation ordered would come anywhere
near these limits.


http://www.legislation.gov.uk/uksi/2015/2021/introduction/made
http://www.legislation.gov.uk/uksi/2015/2021/introduction/made
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8. Labour Party proposals

Labour’s 2017 general election manifesto committed to:

Ban zero hours contracts — so that every worker gets a guaranteed
number of hours each week.33

During the 2016 Labour Party conference the leader of the Labour
Party, Jeremy Corbyn, said
Without proper employment regulation, there’s been an explosion

of temporary, insecure jobs nearly one million people on zero
hour contracts.

we'll ban zero hours contracts?*

Mr Corbyn also advocated banning zero-hours contracts during a
speech earlier in the year, on the ‘Labour case to vote remain in the EU":

... if we want to stop insecurity at work and the exploitation of
zero hours contracts that are being used to drive down pay and
conditions, why don’t we do what other European countries have
done and simply ban them?

Zero hours contracts are not allowed in Austria, Belgium, Czech
Republic, Denmark, France, Germany, Hungary, Italy, Netherlands,
Poland and Spain. It seems we're the odd one out. Our politicians
now in power are choosing not to tackle exploitation, but we
will.3>

This Full Fact report has further information on the treatment of zero-
hours contracts in other European countries.®

8.1 Labour Party proposals prior to the 2015
General Election

In a speech to the Trades Union Congress on 10 September 2013 the
then Leader of the Opposition, Ed Miliband, stated that a Labour
government would make a number of changes to the regulation of
zero-hours contracts:

We'll ban zero hours contracts which require workers to work
exclusively for one business. We'll stop zero hours contracts
which require workers to be on call all day without any guarantee
of work. And we'll end zero hours contracts where workers are
working regular hours but are denied a regular contract.?’

On 16 October 2013 there was an Opposition Day debate on a motion
calling on the Government to initiate a full consultation and formal call
for evidence on the use of zero-hour contracts.®® Alongside these

33 The Labour Party Manifesto 2017, p47

34 Jeremy Corbyn, Leader of the Labour Party, speech at Annual Conference in
Liverpool 2016, Labour Press, 28 September 2016

3> Jeremy Corbyn speech on the Labour case to vote remain in the EU in South

Yorkshire, Labour Party website, 16 June 2016

Zero hours contracts: is the UK "the odd one out"?, Full Fact website, 26 July 2016

37 Speech by Ed Miliband to the TUC, 10 September 2013, TUC website (accessed 14
October 2013)

38 HC Deb 16 October 2013 cc744-797

36
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http://web.archive.org/web/20160927150617/http:/press.labour.org.uk/post/146005651579/jeremy-corbyn-speech-on-the-labour-case-to-vote
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statements, Mr Miliband asked Norman Pickavance, the former director
of human resources at supermarket chain Morrisons, to investigate the
possible regulation of zero-hours contracts,*® and a consultation into
the issue was launched.

The Pickavance Report
On 25 April 2014, Labour published the Pickavance Report: Zeroed Out:
The place of zero-hours contracts in a fair and productive economy.*’

The report made a number of policy recommendations intended to
“prevent certain exploitative practices used by a minority”.#4* The
recommendations were:

Employers should be prevented from requiring zero-hours workers
to be available for work:

clauses that require workers on zero-hours contracts to be
available for work should be declared by legislation to be
unenforceable.... The employer would not be able to
demand (either contractually or verbally) that they make
themselves available without any guarantee of work.*3

A ban of exclusivity clauses:

Workers on zero-hours contracts should be free to work for
other employers.... Clauses that require workers on zero-
hours contracts to be available for work and prohibit the
worker from working for another employer at the time
should be declared by legislation to be unenforceable when
there is no guarantee of work or pay.*

Zero-hours workers who in practice work regular hours should,
after a specified period, have a right to a contract with fixed
minimum hours:

after 6 months, workers should have a right to request a
contract that is other than zero-hours and which provides a
minimum amount of work. Employers would only be able
to refuse this request if they are able to demonstrate that
their business needs cannot be met by any other form of
flexible contract.... after a period of 12 months continuous
employment, workers on zero-hours contracts who are
working regular hours (e.g. a minimum of 8 hours a week
over the reference period) should have the right to be
offered a contract that is other than zero-hours and which
provides a minimum amount of work. It is proposed that
this would happen automatically and should reflect the
actual hours that people are working on a regular basis.
People working regular hours would only be able to be
legally kept on a zero hour contract for more than a year if
they formally opted-out of these arrangements. To do so
the employer must demonstrate that the employee has

39

40
a0

42
43
44

Ed Miliband to pledge crackdown on zero-hour contracts, BBC News website, 9

September 2013 (14 October 2013)

The Pickavance consultation on the abuse of zero-hours contracts, 2013

Labour Party, Zeroed Out: The place of zero-hours contracts in a fair and productive
economy: an independent report by Norman Pickavance, 25 April 2014

Ibid, p16

Ibid

Ibid
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http://www.bbc.co.uk/news/uk-politics-24012368
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received independent advice from a trade union or
independent legal adviser....**

. Zero-hours workers should have a right to compensation when
shifts are cancelled at short notice.

In addition to the above, the report recommended that a zero-hours
code of practice should be drawn up — developed by employer and
employee representatives and Acas - to provide guidance to employers
and employees.*

Labour Party Manifesto 2015

The Labour Party’s manifesto for the 2015 General Election included a
commitment to “Ban exploitative zero hour contracts so that if you
work regular hours you get a regular contract.”#’

8.2 Private Members' Bill

On 2 July 2014 the Zero Hours Contracts Bill - a Private Members' Bill
sponsored by lan Mearns MP - was presented to Parliament through the
ballot procedure.*® The Bill’s Second Reading commenced on 21
November 2014; the debate was adjourned and the Bill failed to
progress further.

4 |bid, p17

4 Page 18

7 Labour, Changing Britain Together, 2015, p15

8 Result of the Private Members' Bill ballot: Session 2014-15
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9. Taylor Review

On 1 October 2016 the Prime Minister commissioned Matthew Taylor,
Chief Executive of the Royal Society for the encouragement of Arts,
Manufactures and Commerce (RSA), to assess the implications for
employment regulation of new forms of work, driven by digital
platforms. The Independent Review of Employment Practices in the
Modern Economy launched on 30 November 2016.% The report,
entitled Good Work: The Taylor Review of Modern Working Practices,
was published on 11 July 2017. The report is discussed in the Library’s
briefing on employment status.>

The Taylor Review was broadly positive about the flexibility afforded by
zero-hours contracts:

Flexibility has been a key part of enabling business to respond to
changing market conditions and has supported record
employment rates. Individuals have the opportunity to work in a
range of different ways, on hours that fit around other
responsibilities, such as studies or caring responsibilities. The
Labour Force Survey published in March 2017 found that almost
one fifth of people on zero hours contracts are in full-time
education, and 68% of those on zero hours contracts do not
want more hours.>'

However, it was critical about what it saw as ‘one-way flexibility’:

we have heard repeatedly during the Review that there is an issue
of flexibility not being reciprocated, with a requirement to be
available for work at very short notice, without any guarantee that
work will actually be available. This makes it very difficult for a
person to manage their financial obligations, or for example
secure a mortgage. This can feel unfair, especially when the reality
of the working arrangement is that the individual regularly works
40 hours a week. While in theory individuals in these working
arrangements have the right to turn down work, we were told
that workers, needing work but lacking unfair dismissal rights,
often felt that to express legitimate views about conditions or
make even reasonable requests risked having future work denied
to them.>2

The Review suggested that the benefits of flexibility could be shared
more equally if the Government ensured that workers were entitled to a
higher minimum rate of pay for hours that are not guaranteed. To this
end, it recommended:

Government must take steps to ensure that flexibility does not

benefit the employer, at the unreasonable expense of the worker,

and that flexibility is genuinely a mutually beneficial arrangement.

With this in mind, we believe that Government should ask the
Low Pay Commission (LPC), in its next remit, to advise on the

49 Taylor review on modern employment practices launches, Gov.uk, 30 November
2016

%0 Employment status, Commons Briefing papers CBP-8045

51 Good Work: The Taylor Review of Modern Working Practices, July 2017, p43

52 |bid.
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impact of bringing in a higher National Minimum Wage for hours
which are not guaranteed in a contract.>

The Review also recommended that zero-hours workers be given the
right to request regular hours:

we believe an explicit right for this group should be introduced.
The average weekly hours worked over the previous 12 months
should be the starting assumption for any new contract.

Government should act to create a right to request a contract that
guarantees hours which better reflect the actual hours worked,
for those on zero hour contracts who have been in post for 12
months.>

9.1 Government response

The Government responded to the Taylor Review on 7 February 2018.
It accepted the recommendation regarding the National Minimum
Wage:

We accept the review’s recommendation to ask the LPC to

explore the impacts of introducing a higher NMW rate for hours

that are not guaranteed as part of the contract. We will also

investigate alternative means of tackling the issue, and ask the

LPC to do the same and provide advice on the impacts of

alternative options. The LPC will provide their assessment of the

impact of these options to Ministers in their October 2018
report.>®

It also accepted the recommendation on the right to request more
regular hours. The Government is currently consulting on the issue, and
has proposed extending this right to all workers, rather than solely
agency and zero-hours contracts workers.>’

>3 |bid., p44

> |bid., p48

55 HM Government, Good Work A response to the Taylor Review of Modern Working
Practices, February 2018, p39

56 Ipid., p39

57 BEIS, GOOD WORK: THE TAYLOR REVIEW OF MODERN WORKING PRACTICES.
Consultation on measures to increase transparency in the UK labour market,
February 2018, pp27-28
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10. Scottish Affairs Committee
report

On 9 April 2014 the House of Commons Scottish Affairs Committee
published a report on the use of zero-hours contracts in Scotland: Zero
hours contracts in Scotland: Interim Report.>® The Committee’s
recommendations are summarised on the Parliament website:

e zero hours contracts must only be used where the
employer can objectively justify it;

e the Government must do more to protect workers who
wish to challenge unfair, unsafe or unlawful conditions of
employment;

o workers should be told from the outset of their employment
what type of contract they are on and a written contract
setting out the terms and conditions must follow within two
months;

e there should be a minimum notice period of work and
workers should not be punished for turning down offers of
work made within that period;

e where workers arrive for work but find none available then
the employer should compensate them for the
inconvenience;

o travel time between appointments should be paid and pay
for zero hours workers should accurately reflect the
number of hours that are worked to fulfil contracted duties;

e an employer-led Code of Practice is unlikely to help
workers who are exploited — in fact it may serve to embed
a form of employment that in most circumstances is hard
to justify;

o if a Code is produced it should only be as a stepping stone
to, or following, legislative change aimed at reducing the
use of zero hours contracts and ensuring workers receive
the income, rights and protections to which they are
entitled.5°

58 House of Commons Scottish Affairs Committee, Zero hours contracts in Scotland:
Interim Report, Tenth Report of Session 2013-14, HC 654, 9 April 2014

% Commons Select Committee - Unscrupulous employers exploiting workers through
zero-hours contracts, Parliament website (accessed 1 May 2014)
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11. Comment

Opinion on zero-hours contracts has been mixed. Employee
organisations tend to argue that the contracts result in financial
insecurity for workers who lack key employment rights,® although
acknowledge that some staff value the flexibility and opportunity to
work a second job;®' employer organisations stress their utility when
seeking to meet fluctuating demand and argue that they play a vital role
in keeping people in employment.®? The Trades Union Congress has
said:

The TUC believes that the rise of involuntary and casual temporary

work, along with increases in involuntary part-time work and

zero-hours contracts, show that beneath the headline

employment figures lies an increasingly insecure, vulnerable

workforce. Too many workers are not working enough hours to

get by, or have no guarantee of paid work from one week to the
next, says the TUC.®3

The trade union Unite has said:

Unite believes that in general zero-hours contracts are unfair,
creating insecurity and exploitation for many ordinary people
struggling to get by. They are one of many forms of
underemployment blighting the British economy. Employers use
them to cut wages, avoid holiday pay, pensions, or other benefits
enjoyed by employees and agency staff.54

The usage of zero-hours contracts by Sports Direct at its Shirebrook
warehouse was one of the aspects of work there criticised in a recent
report by the Business, Innovation and Skills Committee report,
Employment practices at Sports Direct.> The report illustrates some of
the difficulties that may be faced by zero-hours workers:

Sports Direct employs staff on zero-hour contracts for their retail
shops. When Keith Hellawell, Chairman of Sports Direct, gave
evidence to the Scottish Affairs Committee in March 2015, he
justified the use of zero-hour contracts by saying that “it gives us
the flexibility of the work force. We have available the staff we
need at the times we need them and for the number of hours
that we need them”.

We received damning testimonies from Sports Direct workers,
past and present, about the misuse of the contracts and
inadequate working conditions, including the following:

60 Government must act to halt rise in zero hours, Unite website, 1 August 2013
(accessed 3 September 2013); UNISON fact sheet on zero hours contracts, UNISON
website (accessed 3 September 2013)

61 UNISON fact sheet on zero hours contracts, UNISON website (accessed 3 September
2013), p.2

62 Zero-hours work kept down dole queues, says CBI, Financial Times [online], 7
August 2013 (accessed 3 September 2013); JobsOutlook: More employers happy
with the state of the economy, Recruitment and Employment Confederation Press
Notice, 21 August 2013; Banning zero hours contracts would be "misguided and
extremely damaging" - says loD, Institute of Directors Press Release, 5 August 2013

8 Involuntary temporary jobs driving rising employment, TUC website, 9 August 2013
(accessed 3 September 2013)

64 Government must act to halt rise in zero hours, Unite website, 1 August 2013
(accessed 3 September 2013)

5 Third Report of Session 2016-17, HC 219, 19 July 2016
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“... Staff on zero-hour contracts were being forced to work
a further three hours without pay (and if they refused, they
would not be offered any hours the following day)” ®®

John Cridland, former Director-General of the Confederation of British
Industry has said “If we hadn’t had this flexible working when the
economy contracted, unemployment would have topped 3m — and it
didn’t it went to 2.5m".%” Mike Cherry, National Chairman of the
Federation of Small Businesses, argued that the “use of these contracts
is a question of responsible management. There are situations where
zero hour contracts are a good fit for employee and employer”.®®
Alexander Ehmann, former Head of Regulatory Policy at the Institute of
Directors said:

Taking on a full-time member of staff remains a risky and

potentially expensive option for any company emerging from the
downturn.

Zero Hours Contracts can be a vital tool in our economic recovery,
giving flexibility to both employer and worker whilst also
guaranteeing basic employment rights.®

In an article in 7he Telegraph Simon Walker, Director General of the
Institute of Directors, said that part of the reason for the increase in
zero-hours contracts is that current employment law is restrictive and
taking on a full-time employee is risky.”®

A June 2013 report by the Resolution Foundation stated that zero-hours
contracts lead to financial uncertainty for workers and their
dependants.”” However, that report also noted that it might be too
soon to implement a ban.”> This was reiterated in an August 2013
report by The Work Foundation which said that “calls to ban zero hour
contracts ... are in our view misplaced”.”?

Research published in August 2013 by the Chartered Institute of
Personnel and Development found that, across all zero-hours workers
surveyed, 14% reported that their employer “...often or very often fails
to provide them with sufficient hours to have a basic standard of living.
However 18% say this does not happen very often and 52% say this
does not happen at all often.” 7* Peter Cheese, CEO of the CIPD said
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67 Zero-hours work kept down dole queues, says CBI, Financial Times [online], 7
August 2013 (accessed 3 September 2013)

68 | ess than one in 10 FSB members use zero hours contract, Investor Interactive, 21
August 2013 (accessed 4 September 2013)

69 Banning zero hours contracts would be "misguided and extremely damaging" - says
oD, Institute of Directors Press Release, 5 August 2013 (accessed 4 September
2013)

70 Zero hours are bad? Don't talk such nonsense, 7The Telegraph [online], 10 August
2013
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September 2013)
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that its figures suggest the assumption that zero-hours contracts are
bad should be questioned.”

A report published by the CIPD in November 2013, based on a survey of
over 1,000 employers and over 2,500 employees, derived from a sample
of individuals that had agreed to take part in YouGov surveys, of which
479 were on zero-hours contracts,’® made a number of findings,
including:

e Zero-hours workers, when compared to the average UK
employee, are just as satisfied with their job (60% versus
59%), happier with their work-life balance (65% vs 58%),
and less likely to think they are treated unfairly by their
organisation (27% vs 29%).

e Zero-hours workers are, on average, nearly twice as likely
to be satisfied with having no minimum set contracted
hours, as they are to be dissatisfied. Almost half (47%) say
they are satisfied compared with around a quarter (27%)
who report being dissatisfied. The most common
explanation for this is that flexible working suits their
current circumstances (44% of those saying they are
satisfied or very satisfied with having no minimum set
contracted hours).

e More than half (52%) of zero-hours workers say they
would not like to work more hours than they do in a typical
week, although just over a third (38%) say they would like
more hours.

e Eight out of ten (80%) zero-hours staff say they are never
penalised for not being available for work.

e Employers cite both sides of the flexibility equation in
explaining their use of these contracts: two thirds (66%)
highlight their need for the flexibility to respond to peaks
and troughs in demand, but around a half (47%) of
employers who use zero-hours contracts also cite the
need to provide flexibility for individuals as one of the
reasons informing their approach.

e One in five zero-hours workers say they are sometimes
(17%) or always (3%) penalised if they are not available
for work.

e Almost half of zero-hours workers say they receive no
notice at all (40%) or find out at the beginning of an
expected shift (6%) that work has been cancelled, and only
about a third of employers tell us they make a contractual
provision or have a formal policy outlining their approach
to arranging (32%) and cancelling work (34%) for zero-
hours workers.

e One in five (21%) zero-hours workers believe their pay is
lower than comparable permanent staff doing similar jobs,

75 |bid
76 CIPD, Zero-hours contracts - Myth and reality, November 2013, pp43-44
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while one in ten employers (11%) report that this is the
case. In fact, almost two-thirds (64%) of employers who
use zero-hours workers report that hourly rates for these
staff are about the same as an employee doing the same
role on a permanent contract. Nearly a fifth (18%) report
that hourly rates for zero-hours staff are higher than
permanent employees (with the proportion slightly higher
in the private sector).

e Confusion among some employers and zero-hours staff
over employment status and rights. For example, 42% of
zero-hours staff don’t know if they have the right to take
legal action if unfairly dismissed after two years service.””

In a blog post on the Institute of Economic Affairs’ website, Professor
Len Shackleton said that zero-hours contracts have a place in the labour
market, offering opportunities to those who would otherwise “find it
difficult to take regular work at fixed times: think of students and single
parents”.’®

Brian Groom, former UK business and employment editor at the
Financial Times, wrote that regulation of the contracts would be fraught
with danger, and that a blanket ban “could hit jobs by making many
activities uneconomic”.”® An editorial in the Financial Times argued that
the UK should not ban the contracts but regulate their use, particularly
where exclusivity is demanded (i.e. the worker is unable to work for
another employer), in which case workers should be guaranteed base
pay or minimum hours, and statutory employment rights.®

An editorial in 7he Telegraph said that the contracts “make eminent
sense in areas where work is seasonal or intermittent, such as retail and
hospitality, or where money is tight”,®" whereas one in 7The Guardian
suggested “the best way to see zero-hours contracts is as the most
striking symptom of a sick economy and a malfunctioning labour
market — one geared up to providing low-paid, precarious work. "
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