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MUNICIPALITY:      

 FORMTEXT 
 
PROJECT ID NUMBER:      
BETTERMENT PROJECT AGREEMENT
COMPTROLLERS CONTRACT NO.      
This Agreement, effective this   /  /     between: 

the New York State Department of Transportation (“NYSDOT”), having its principal office at 

50 Wolf Road, Albany, NY 12232, on behalf of New York State (“State”) 

and

the BSCCTS [Substitute appropriate one: Board of Supervisors, City Council, Town Board or Village Board] [of the MUNICIPALITY] of the CCTV [Substitute appropriate one: County, City, Town or Village] of CCTVNAME [for County, City, Town or Village name] which is herein referred to as “the Municipality” or “the Municipality/Sponsor.”

WITNESSETH:


WHEREAS, pursuant to Highway Law §10 (27) the Commissioner of Transportation (the "Commissioner") may, upon the request of a Municipality/Sponsor, perform for and at the expense of such Municipality/Sponsor any work of construction or reconstruction, including the removal and relocation of facilities, provided the Commissioner deems it practicable to perform such work for such municipality/sponsor in connection with the performance of any work of construction, reconstruction or improvement under the Highway Law; and


WHEREAS, pursuant to Highway Law §10 (27) the Municipality/Sponsor has requested NYSDOT to perform a municipal work described in Schedule A annexed to this Agreement (hereinafter called the "Betterment" or the “Municipal work”), in connection with project feature(s)
 that are eligible for inclusion in the state project, that are requested and approved by the Municipality/Sponsor, that are described as       [Name or description of the project], and that will be owned by the Municipality/Sponsor; and


WHEREAS, NYSDOT has estimated the cost of the requested Betterment work belonging to the Municipality/Sponsor; and


WHEREAS, in connection with this Agreement and within 10 days after letting inclusive of the work contemplated by this agreement, the Municipality/Sponsor shall deposit with the State Comptroller, subject to the draft or requisition of the Commissioner, the amount of the such cost estimate in a manner set forth in this Agreement, to be expended on the costs of the project so requested and approved; and


WHEREAS, the Legislative body of the Municipality/Sponsor by Resolution       [for Resolution No. XXXXX] approved the Municipality's/Sponsor’s entry into this Agreement (a copy of such Resolution is attached to this Agreement). 

NOW, THEREFORE, in consideration of the mutual covenants contained herein and other good and valuable consideration, the parties agree as follows:

ARTICLE 1: DOCUMENTS FORMING THIS AGREEMENT
1.0
Documents Forming this Agreement. This agreement consists of the following:


Agreement Form - this document titled "Betterment Project Agreement";

Schedule "A" - Description of Project, funding and deposit requirements; 

Appendix "A" - New York State Required Contract Provisions

Municipal Resolution(s) - duly adopted municipal resolution(s) authorizing Agreement on behalf of the Municipality.

ARTICLE 2: PROJECT: MUNICIPAL PAYMENT/DEPOSIT
2.1
NYSDOT will construct or cause to be constructed the Betterment work described in Schedule A annexed hereto in accordance with plans and specifications related thereto, as they may be amended or revised, and subject to such change orders as may be approved by NYSDOT in connection with its administration of the work and other work under the contract or contracts to be awarded by NYSDOT for or relating to the work under this Agreement.

2.2
The Municipality will deposit with the State Comptroller in a project escrow account the full amount of the estimate for the cost of the Betterment as described in Schedule A for payments by the Comptroller on account of Project costs.

2.3
Monies in the project account shall be paid on account of Betterment costs on the warrant of the State Comptroller on vouchers or requisitions approved by the Commissioner.

2.4 
Upon completion and payment of the Betterment contemplated herein the Commissioner shall determine the costs thereof to be borne by the Municipality, and any excess of the deposit shall be paid to the Municipality on the warrant of the State Comptroller on vouchers approved by the Commissioner; and, in the event such costs exceed the amount of the deposit, the Municipality shall within 90 days of the receipt of notice from the Commissioner pay the amount of such deficiency to the State Comptroller.

2.5
The Municipality's/Sponsor’s performance of its obligations hereunder is to be financed from (check applicable source or sources if the municipal deposit is financed thereby):

      the proceeds of one or more loans from  [for name of Bank or financial institution or company] that the Municipality/Sponsor represents have been committed as evidenced by the commitment letters annexed hereto. The Municipality/Sponsor pledges proceeds of such loans to the performance of its obligations hereunder in amount sufficient to pay for Betterment costs hereunder;
 from amounts deposited by [name of Bank or financial institution or company] with the Municipality/Sponsor into a segregated account solely for the purpose of financing Betterment costs, pursuant to the Municipality's/Sponsor’s resolution establishing such account and providing for expenditures therefrom for such purpose;

 by an irrevocable letter of credit, bond or other security (annexed hereto) acceptable 

to NYSDOT in the full amount of estimated Project Costs per Schedule A, solely for the purpose of paying Betterment costs and providing for expenditures therefrom or sight drafts thereon by NYSDOT negotiable through and acceptable to the State's depository bank for such purpose; or

 from an escrow established pursuant to a written escrow agreement between the Municipality/Sponsor and the Company solely for the purpose of financing Betterment costs, pursuant to the Municipality's/Sponsor’s resolution authorizing such escrow Agreement and providing for expenditures therefrom for such purpose.

ARTICLE 3: PROJECT RESPONSIBILITIES
3.1
General Description of Work. The work of the Project consists generally of preliminary engineering and/or right-of-way incidental and/or right-of-way acquisition work and/or construction and/or construction supervision and inspection generally described below and contained in the work program attached hereto as Schedule A, and any additions or deletions made thereto by NYSDOT subsequent to the execution of this Agreement for the purposes of conforming to New York State requirements. 

3.2
Design and Construction. The Project shall be designed and constructed in accordance with NYSDOT standards and specifications and subject to NYSDOT approval. Design shall be under the supervision of a professional engineer or architect licensed in this State. Construction shall be under the supervision of a professional engineer or architect or other professional as agreed to by NYSDOT. All improvements undertaken pursuant to this Agreement will be designed, with normal maintenance, to render any bridge provided or improved hereunder structurally sound for a minimum period of 30 years, and any highway provided or improved hereunder structurally sound for a minimum period of 20 years, and any appurtenances provided or improved hereunder structurally sound for a minimum period of 10 years. 
3.3
Access, Control, Operation, Maintenance and Reconstruction of Project. NYSDOT and its contractors, responsible for the performance of the work pursuant to Schedule A, shall have such access to and control of the right of way related to the municipal work as it may require for the performance of such municipal work. The party with responsibility for construction provide for the maintenance of such construction phase Project at all times during such construction phase, until final acceptance thereof by NYSDOT. Thereafter Municipality/Sponsor shall be responsible for maintenance of the Betterment.  

ARTICLE 4: MANNER OF PERFORMING WORK
4.1
Performing Work. NYSDOT shall accomplish the work of the Betterment either with its own forces or by contract let in accordance with applicable law. NYSDOT may contract with any person, firm, corporation or agency, either governmental or private, to accomplish the Betterment, in accordance with applicable law.
4.2
Plans and Specifications. The contract plans and specifications prepared in connection with the Betterment shall be stamped with the seal of a professional engineer or architect licensed in the State of New York and shall be signed by such professional engineer or architect. All plans, specifications and estimates in connection therewith must be submitted to and approved by NYSDOT before any construction is initiated, but field surveys, mapping and the preparation of any other reports or documents as required may take place prior to such approval of plans, specifications and estimates. Approval of plans, specifications, estimates, contracts and change orders, as applicable, should not be construed as confirmation of the appropriateness of every engineering decision or technical detail represented thereby or contained therein, which are and remain the responsibility of the professional engineer or architect.

4.3
Public Use. The Betterment constructed or improved pursuant to this Agreement will be available at all times for use by the public and no signs or physical barriers to the contrary shall be erected by the Municipality subject to reasonable restrictions (e.g., a bike path or park being closed from dusk to dawn).

4.4
Design and Construction Standards. NYSDOT shall cause the Betterment to be designed and constructed in accordance with NYSDOT standards and specifications under the supervision of a professional engineer licensed in this State. 

4.5
State Access. Construction contracts shall permit and require that contractors permit the NYSDOT to inspect the projects and work sites at any time deemed necessary by NYSDOT.

ARTICLE 5: ASSIGNMENT

5.1
Other than contracting for the performance of its responsibilities as contemplated herein, the Municipality covenants and agrees not to assign, transfer, sublet or otherwise dispose of this Agreement or any part thereof, or any of its right, title or interest therein, or its power to execute this Agreement without the prior written consent of the Commissioner of Transportation.  

ARTICLE 5: REMEDIES
6.1
In the event that NYSDOT fails to commence the Betterment in accordance with the timetable identified in Schedule A, the Municipality may, with the consent of NYSDOT, elect to proceed with the Project and, if required, pursuant to a NYSDOT Highway Work Permit issued under Highway Law §52. In that event:

(a)
Upon the draft or requisition of NYSDOT the deposit, removing any amount required to fund Betterment-related costs for work already commenced or performed hereunder (including closeout costs to conclude or transfer performance of the Betterment to the Municipality), shall be returned to the Municipality for the funding of the Betterment pursuant (for a State Highway System project) to such Highway Work Permit; and

(b)
This Agreement shall be of no further force or effect except as to Betterment-related work initiated or performed hereunder to such point or required to close out or transfer to the Municipality the work so initiated.

6.2
In the event that NYSDOT delays, does not proceed with or suspends construction of the Betterment for any reason whatsoever either within or outside its control, the Municipality's sole remedy or recourse shall be as described in Section 5.1 hereof.  NYSDOT's decision, action or inaction that results in such delay, deferral or suspension shall not be deemed a breach of this Agreement and shall not be actionable for any reason or under any circumstances.

ARTICLE 7: TERM OF AGREEMENT; EARLY TERMINATION
7.1
Term of Agreement. As to the Project executed herewith, this Agreement takes effect as of the date of this Agreement as first above written. This Agreement takes effect as to the Project and phases(s) established in any duly executed and approved supplemental Schedule(s) A as of the date of such supplemental Schedule A.
This Agreement shall remain in effect until final project closeout, or earlier termination of this Agreement in accordance with its terms.

7.2 
Suspension or Termination.
7.2.1
 For Convenience of NYSDOT. NYSDOT may without cause and for its convenience upon not less than seven (7) days written notice to the Municipality suspend NYSDOT’s performance under this Agreement or terminate this Agreement. 

7.2.2 
For Cause. NYSDOT may terminate this Agreement by written notice to the Municipality if, before Project completion, the Municipality discontinues its funding or any work required of it hereunder or if, for any reason, the commencement, prosecution or timely provision of the Project is rendered improbable, impossible, or illegal.

7.3 
Force Majeure. The obligations of the parties hereunder shall be subject to force majeure (which shall include riots, floods, accidents, acts of God and other causes or circumstances beyond the control of the party claiming such force majeure as an excuse for non-performance) but only so long as, and to the extent that, such force majeure shall prevent the performance of the obligation or portion thereof so affected.

7.4 
Notices. Any notice, request, instruction or other document deemed by either party to be necessary or desirable to be given to the other party shall be in writing, and may be given by personal delivery to a representative of the parties, or by mailing the same by registered or certified mail, postage prepaid, or by prepaid express courier to the address below in Article 9.

ARTICLE 8: ADDITIONAL PROVISIONS
8.1
Provisions required by law as contained in Appendix A, are attached hereto and made a part hereof as if fully set forth herein.

8.2
Entire Agreement. This Agreement constitutes the entire agreement of the parties and shall not be amended, altered or changed except in writing, duly executed and approved.

ARTICLE 9: NOTICE REQUIREMENTS
9.1
All notices permitted or required hereunder shall be in writing and shall be transmitted either:

(a) Via certified or registered United States mail, return receipt requested;

(b) By facsimile transmission;

(c) By personal delivery;

(d) By expedited delivery service; or

(e) By e-mail.

Such notices shall address as follows or to such different addresses as the parties may from time-to-time designate:

New York State Department of Transportation (NYSDOT)
Name:         
Title:          
Address:       
Telephone Number:       
Facsimile Number:       
E-Mail Address:          

Municipality       
Name:        
Title:         
Address:      
Telephone Number:      
Facsimile Number:       
E-Mail Address:         
9.2 Any such notice shall be deemed to have been given either at the time of personal delivery or, in the case of expedited delivery service or certified or registered United States Mail, as of the date of first attempted delivery at the address and in the manner provided herein, or in the case of facsimile transmission or email, upon receipt. 
	


	IN WITNESS WHEREOF, the parties have caused this agreement to be executed by their duly authorized officials as of the date first above written.

	MUNICIPALITY:

By:__________________________________

Print Name:___________________________

Title:________________________________

MUNICIPALITY ATTORNEY:

By:__________________________________

Print Name:___________________________




By:_____________________________ 

For Commissioner of Transportation 

Agency Certification: In addition to the acceptance of this contract I also certify that original copies of this signature page will be attached to all other exact copies of this contract.

Date:____________________________

Approvals:

__________________________________

New York Attorney General

By: ​​​​​​​​​​​​​​​​​​___________________________

__________________________________

New York Comptroller

By: ​​​​​​​​​​​​​​​​​​___________________________

Pursuant to State Finance Law Section 112

SCHEDULE A

DESCRIPTION OF PROJECT, FUNDING AND DEPOSIT REQUIREMENTS

Betterment should be linked to a State project, if not, explain:
 

Description of the State project:

[Provide the contract number, PIN, brief title, project type, location, project limit, etc., etc.  For example: The State project is Contract No. XX, titled XXXXXX, and is for the construction of XXXX in State Highway (S.H.) #XXXX in XXXXX County.]

Description of the Betterment:

[The CCTV [for County, City, Town or Village – choose one] of CCTVNAME [for the County, City, Town or Village name] by Resolution No. XXXXX adopted on the XXX day of MMM, 20XX, requested and authorized the State Department of Transportation to proceed with the necessary arrangements to incorporate the construction of WTYX [for Work type and funding; for example: any work type, excluding utilities, a municipality wants included with state project and the municipality will pay the cost] located on Route number XX, also known as ALTNAME [for  alternative name of the Route if such exists], [at STA-WHEREAT [when at a specific location] or [extending from STA. X to STA. XX – when the work extends between station limits] - choose] [for a total ZZZ feet, meters or miles – choose, if necessary.]]

[The State in connection with this request has incorporated the local project with the work of PIN XXXXXX as set forth in the plans and specifications for said project, etc., etc...]

[Designers should take care to describe HERE any/all responsibilities for the DESIGN and/or CONSTRUCTION that will be borne by the MUNICIPALITY.] [For example:  MUNICIPALITY shall be responsible for…]

Engineer’s Estimate 
$____________

APPENDIX "A" 
NEW YORK STATE REQUIRED CONTRACT PROVISIONS

Provide the current New York state contract provisions here under.


MUNICIPAL RESOLUTION

Provide the Municipal Resolution(s) - duly adopted authorizing Agreement on behalf of the Municipality.[image: image1.png]



� 	For utilities, use the Office of State Comptroller’s (OSC) approved forms in Chapter 13 of the HDM.
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