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RESOLUTION AND REPAIR AGREEMENT 

This Resolution and Repair Agreement (“Agreement”) is entered into this _____ day of 

January, 2016, between the City of Brentwood, Missouri (the “City”), a body corporate and 

politic, and Total Mechanical Services, Inc., a Minnesota corporation (“Total”), with its 

principal business address located at 420 Broadway Avenue, St. Paul Park, Minnesota 55071. 

The City and Total acknowledge the following: 

A. The City, through its architect and various contractors, undertook the design and 

construction of a public recreational center and ice skating rink (the “Facility”), on City-owned 

property located on Brentwood Boulevard, within the City’s boundaries; 

B. Under an Agreement dated March 30, 2015, (the “Contract”), the City contracted 

with Total to perform certain professional services and other work (the “Work”) for the 

construction of the Facility, including providing and installing various mechanical systems for 

the Facility; 

C. After completing most of its Work under its Contract, and subsequent to the 

placement by others of the ice surface at the Facility, Total discovered that an underground 

heating system Total had supplied and installed beneath the surface of the ice (the “Heating 

System”), contained one or more leaks, such that the Heating System would not hold the 

ethylene glycol solution the Heating System was designed to contain; 

D. The cause of the leaks in the Heating System, and the contractual responsibility 

for the necessary repairs to the Heating System, is not currently known to the City or Total; 

E. The City has withheld $442,378.10 from payments under the Contract, to secure 

payment for the repair of the Heating System, which amount Total has requested the City release 

in part; 

F. Total has agreed to assume complete responsibility for the proper repair of the 

underground Heating System, and the City has agreed to release certain funds to Total, in 

accordance with this Agreement. 

NOW, THEREFORE, in consideration of the premises, and for other good and valuable 

consideration, the receipt of which both the City and Total acknowledge, the parties agree as 

follows: 

1. Total shall provide all labor, material, services, equipment, and other items and 

services necessary to correct all defects and/or deficiencies in the underground Heating System 

beneath the ice surface at the Facility; 

2. In connection with the work in Paragraph 1, Total shall remove, replace, and 

repaint the ice surface at the Facility; 

3. The City and Total shall enter into a change order to the Contract, identifying all 

work Total will perform in connection with the repair of the underground Heating System; 

4. Upon execution of this Agreement, the City shall release to Total $333,884.70 of 

the $442,378.10 amount of the Contract Sum that the City currently is holding, leaving retainage 

of $108,493.40 with the City; 
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5. Within 30 days after Total’s proper completion of the repairs to and testing of the 

Heating System, and provided that no other uncorrected deficiencies arise in Total’s Work under 

the Contract, the City shall release to Total all remaining amounts of retention; 

6. Total shall, at its expense, take all actions necessary to complete all repair and 

testing of the subsoil Heating System, including replacement and repainting of the ice, within 35 

calendar days after the ice surface is turned over to Total for repairs. 

7. Total shall provide a payment and performance bond (either through existing 

bonds or by procuring a separate new bond) to secure all Work of Total under the applicable 

change order to the Contract; 

8. In addition to repairing the subsurface Heating System, Total shall also address 

and repair the cracking, subsurface sand compaction issues, and other deficiencies currently 

appearing near the center and other areas of the ice surface at the Facility; in connection with this 

task, the City or its agents shall contact the City’s separate contractor, Kozeny Wagner, Inc., for 

assistance with such corrections, which assistance shall be at Total’s expense; 

9. Total shall, at its cost and expense, properly repair the existing leak in the 

ammonia system that Total installed at the Facility; 

10. Upon execution of this Agreement, Total hereby waives and releases all claims 

for payment by the City, except as specifically stated in this Agreement, and such waiver and 

release includes the following: 

a. Overtime (approximately $30,000) 

b. Room monitoring (approximately $30,000) 

c. Extended general conditions and interest (approximately $10,000) 

11. Upon execution of this Agreement, the City permanently waives and releases the 

following claims of the City against Total: 

a. Overtime charges related to the work of Becker Arena Products 

(approximately $10,000). 

b. Extra charges and other costs of the City’s Construction Manager, S.M. 

Wilson & Co. (approximately $30,000), incurred up to the commencement 

of Total’s repairs to the subsurface Heating System (charges of SM 

Wilson subsequent to Total’s commencement of the repairs shall be 

addressed pursuant to the following paragraph). 

12. Total shall pay up to $3,333 to each of the City’s architect, engineer, and 

construction manager, for costs they incur in connection with the design, planning, or oversight 

of the repairs to the subsurface Heating System; Owner’s construction manager will pay any 

costs of the architect and/or engineer exceeding $3,333, up to $5,000, incurred in connection 

with such repairs; the architect and engineer shall waive their costs in excess of $5,000 related to 

the repairs; 

13. Total and the City acknowledge and agree that, except as specifically revised by 

the Agreement, all rights, duties and obligations of Total and the City under the Contract shall 

remain valid and enforceable; 
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14. The City, through its architect and its Construction Manager, and Total, shall 

collectively determine the cause of the existing defects and deficiencies in the subsurface 

Heating System.  If the defects or deficiencies were caused in whole or in part by any separate 

contractor of the City other than Total, the City shall assign to Total all rights, title and interest in 

any claim or cause of action the City has or may have against such entity, and Total, at its sole 

discretion, may pursue such claim or cause of action against such separate Contractor for all 

amounts Total expends in correcting such defect or deficiency.  Total shall be entitled to retain 

all amounts of any judgment Total receives or settlement Total enters into with such separate 

contractor, if such separate contractor caused the deficiencies in the Heating System. 

15. The City shall request its Project  Architect to issue a Certificate of Substantial 

Completion for all Work properly completed to date; such Certificate shall not apply to, and shall 

exclude, the Heating System, as well as Owner’s ammonia system which developed a leak in 

September, 2015. 

16. Any action between the City and Total arising out of or related to this Agreement 

shall be resolved in the Circuit Court of St. Louis County, and Total and the City each consent to 

the exclusive jurisdiction and venue of such court.  The prevailing party in any such dispute shall 

recover its reasonable attorney fees and costs from the non-prevailing party. 

 

CITY OF BRENTWOOD, MISSOURI 

 

By:  

Printed Name:  

Title:  

 

 

TOTAL MECHANICAL SERVICES, INC. 

 

By:  

Printed Name:  

Title:  

 


