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TRIAL AGREEMENT  

 
This Trial Agreement (“Trial Agreement”) is made as of the last date signed below between Ciena Communications, Inc. 

on behalf of itself and its affiliates, including but not limited to Blue Planet Software Inc., with a principal place of business 

at 7035 Ridge Road, Hanover, MD 21076 (collectively, “Ciena”) and [●], with a place of business at [●] (“Customer”).  

 

WHEREAS, Customer desires to obtain and Ciena is willing to furnish the Ciena the stand-alone software product in 

binary code form (the “Licensed Software”), as set forth in Schedule A. 

 

WHEREAS, the Licensed Software is supplied to Customer to allow it to test and evaluate the Licensed Software in 

advance of a purchase decision, and if Customer wishes to purchase the right to use the Licensed Software or any additional 

Ciena products, it may do so under the terms of a separately agreed Blue Planet Software license agreement. 

 

WHEREAS, notwithstanding anything herein to the contrary, the generally available Ciena products that are currently 

being purchased by Customer, if any, meet Customer’s intended use for those products, and Customer’s purchase of those 

products is not in any way conditioned upon the testing and evaluation(s) performed pursuant to this Trial Agreement. 

 

NOW, THEREFORE, the parties agree as follows: 

 

1. Delivery and Return. Ciena, at its own expense, will make the Licensed Software available for download to the 

Customer on the date set forth and for use at the Customer location both as specified in Schedule A (the “Customer 

Location”). Within three business days after completion of the period set out in Schedule A for the evaluation of the 

Licensed Software (the “Evaluation Period”), Customer at its own expense will permanently remove it from its Customer’s 

equipment unless the Licensed Software is automatically removed by Ciena.  Customer will be invoiced for the list price 

of the Licensed Software if it fails to return or stop using the Licensed Software by the end of the evaluation period. Except 

as otherwise provided herein, each party shall bear all costs and expenses incurred by it under or in connection with this 

Trial Agreement, provided that if on-site assistance is required, mutually agreed travel and other expenses incurred by 

Ciena personnel shall be at Customer’s expense.     
 

2. Right to Use. Ciena grants Customer a limited, royalty-free, non-exclusive, non-transferable, non-sublicenseable license 

to use internally, at the Customer Location, the Licensed Software during the Evaluation Period solely for the purpose of 

testing and evaluating the Licensed Software, subject to the terms and conditions of this Agreement and the documentation 

listed in Schedule A. Use of the Licensed Software during the Evaluation Period is limited to the country where it was 

delivered.  Ciena reserves all rights to the Licensed Software not expressly granted to Customer herein. Customer agrees 

that, without Ciena’s prior written consent, it will not: (a) use the Licensed Software for carrying or managing live, 

commercial traffic prior to paying the applicable right to use fees and executing a mutually agreed Blue Planet Software 

license agreement (“Order(ed) and Contract(ed)”), (b) move the Licensed Software from the Customer Location prior to 

Order and Contract, (c) sell, lease, assign, sublicense or otherwise transfer or generate revenue from the  Licensed Software 

at any time, (d) permit any third party to test, service, repair or otherwise examine the Licensed Software at any time, (e) 

order the type of product(s) that are the subject of this Trial Agreement prior to successful completion of the testing and 

evaluation(s) of the Licensed Software, or (f) cause or permit any lien to be placed on the Licensed Software. The Licensed 

Software excludes any open source or third-party programs or code supplied by Ciena under a separate license and you 

agree to be bound by the terms of such separate license. If a separate license is not provided or made available to you, any 

open source and third-party programs or code are considered "Licensed Software" and their use governed by the terms of 

this License. 
 

3. Reporting. Customer agrees, at no charge, to provide Ciena with periodic reports that fully describe (i) the results of 

Customer’s use and evaluation of the Licensed Software, (ii) any non-conformance to applicable specifications and any 

information necessary for Ciena to evaluate such non-conformance, and (iii) any recommendations for changes or 

modifications to the Licensed Software (collectively, the “Trial Results”). Customer shall grant access to one employee or 

contractor of Ciena, during normal working hours, to all the facilities, laboratories and testing areas in which Customer 

uses and evaluates the Licensed Software. Customer shall regularly consult with and advise Ciena personnel regarding the 

ongoing results of Customer’s evaluation of the Licensed Software. Ciena retains sole ownership of the Trial Results. 

 

4. Risk of Loss and Damage. Risk of loss or damage to the Licensed Software will pass from Ciena to Customer upon 

download by Customer and, unless the Licensed Software Ordered and Contracted, will expire upon its complete removal 

under Section 1 above. Customer agrees that it will obtain and maintain insurance sufficient to cover any damage to or loss 

of the Licensed Software.  
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5. Ownership. Ownership of the Licensed Software, including any copies of Licensed Software, and all copyrights and all 

other rights, title and interest subsisting in or related to the Licensed Software and all improvements, enhancements, 

modifications, translations, corrections and changes thereto, whether made, created or developed by Ciena or Customer 

and whether or not conceived or made in connection with this Trial Agreement, shall at all times remain with Ciena or its 

licensors. Customer shall not translate, reverse engineer, decompile, or disassemble any part of the Licensed Software, or 

modify or adapt or create derivative works based on any part of the Licensed Software.  

 

6. Improvements. Customer acknowledges and agrees that any contribution it makes in the form of (i) improvements, 

enhancements, modifications, translations, corrections or changes to the Licensed Software or (ii) services, suggestions, 

ideas, reports, identification of defects or deficiencies, expenditures related to the Licensed Software (collectively, 

“Improvements”) shall not give or grant Customer any right, title or interest in the Licensed Software or in any such 

Improvements. Ciena shall have the right to incorporate any Improvements into any commercial product without 

compensation and without retention by Customer of any proprietary claim. Customer hereby assigns to Ciena any and all 

right, title, and interest (including, but not limited to, any copyright, patent, trade secret, trademark, show-how, know-how, 

moral rights, and any and all other intellectual property rights) that Customer may have in and to any Improvements. Upon 

request by Ciena, Customer will execute any document, registration or filing required to give effect to the foregoing 

assignment. 

 

7. Confidentiality. “Confidential Information” includes all information pertaining to the Licensed Software, any 

documentation disclosed to Customer in the course of the transactions under this Trial Agreement, information marked as 

confidential or proprietary, and information that is reasonably understood by Customer to be confidential or proprietary. 

Customer shall (a) protect any Confidential Information with the same degree of care Customer uses to protect its own 

information but no less than reasonable care consistent with industry practices; (b) not disclose such information to any 

third party without Ciena’s prior written consent and limit disclosure to Customer’s persons with a need to know; or (c) 

use such information except to exercise its rights hereunder.  Customer acknowledges that the Licensed Software and 

relevant documentation are and/or contain trade secrets and agree to treat the same as Confidential Information subject to 

the confidentiality obligations of this Agreement.  If Ciena and Customer has entered into a Non-Disclosure Agreement 

(“NDA”), such agreement shall govern all exchanges of information and such NDA shall remain in effect according to its 

terms. 

 

8. No Warranty. Customer and Ciena agree that, unless and until the Licensed Software is Ordered and Contracted by 

Customer, the Licensed Software is provided “AS IS” and that Ciena makes no warranty as to the Licensed Software or 

Test Equipment. CIENA DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT 

LIMITED TO THE IMPLIED WARRANTIES OF NON-INFRINGEMENT, MERCHANTABILITY, SATISFACTORY 

QUALITY AND FITNESS FOR A PARTICULAR PURPOSE, RELATED TO LICENSED SOFTWARE, ITS USE OR 

ANY INABILITY TO USE IT, THE RESULTS OF ITS USE AND THIS AGREEMENT. CIENA DOES NOT 

WARRANT THAT THE LICENSED SOFTWARE OR TEST EQUIPMENT WILL OPERATE UNINTERRUPTED OR 

ERROR-FREE. IN ADDITION, CIENA SHALL NOT HAVE ANY RESPONSIBILITY WHATSOEVER FOR ANY 

PORTIONS OF THE LICENSED SOFTWARE OR TEST EQUIPMENT THAT HAVE BEEN MODIFIED BY 

CUSTOMER OR ON CUSTOMER’S BEHALF EITHER IN VIOLATION OF THIS AGREEMENT OR WITHOUT 

APPROVAL FROM CIENA. 

 

9. Limitation of Liability. IN NO EVENT SHALL CIENA BE LIABLE FOR  i)  LOSS OF ACTUAL OR 

ANTICIPATED REVENUE, SAVINGS, PROFITS, COST OF CAPITAL, LOSS OF DATA, COST OF SUBSTITUTE 

FACILITIES OR EQUIPMENT, OR DOWNTIME COSTS OR CLAIMS OF CUSTOMERS; NOR FOR ANY ii) 

INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES INCLUDING, WITHOUT LIMITATION, 

ANY LOSS OF ACTUAL OR ANTICIPATED REVENUE, SAVINGS, PROFITS,  OR  COST OF 

CAPITAL,    WHETHER OR NOT SUCH PARTY HAD BEEN ADVISED, KNEW OR SHOULD HAVE KNOWN OF 

THE POSSIBILITY OF SUCH DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT 

OR THE USE, THE RESULTS OF USE, OR THE INABILITY TO USE THE LICENSED SOFTWARE, NOR SHALL 

CIENA’S LIABILITY FOR ANY DIRECT DAMAGES EXCEED THE VALUE OF THE LICENSED SOFTWARE. 

THE FOREGOING LIMITATION APPLIES ALSO TO CIENA’S AGENTS, REPRESENTATIVES AND LICENSORS. 

This limitation will not apply to claims for damages for bodily injury (including death) and damage to real property for 

which Ciena is legally liable.   

 

10. Term and Termination. This Agreement is effective upon the last date signed and continues for the Evaluation Period 

(“Term”).   Ciena may terminate this Agreement at any time upon written notice. Upon termination, (a) Customer will 

immediately discontinue use of the Licensed Software, (b) the limited license and any rights granted to Customer hereunder 

will immediately terminate, (c) each party will return or destroy all Confidential Information of the other party, and (d) all 

rights and obligations hereunder that should by their nature survive will remain in effect.  
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11. Miscellaneous. This Trial Agreement shall be governed by and construed in accordance with the laws of the State of 

New York. If any provision of this Trial Agreement is found to be illegal, invalid or unenforceable, such provision shall 

be reformed, construed and enforced to the maximum extent permissible, and the remaining provisions shall remain in full 

force and effect. This Trial Agreement and the schedules attached hereto are the entire agreement between the parties with 

respect to the subject matter hereof and may only be modified or amended in writing signed by the parties. The waiver or 

failure of Ciena to exercise in any respect any rights provided for in this Trial Agreement shall not be deemed a waiver of 

any further right under this Trial Agreement. No waiver shall be effective unless in writing. The parties to this Trial 

Agreement are independent contractors, and no agency, partnership, joint venture or similar relationship is established 

hereby.  Neither party has the authority to bind the other or incur any obligation on behalf of the other. 

 

 
THE PARTIES AGREE TO BE LEGALLY BOUND BY THE PRECEDING TERMS AS OF THE LAST DATE 
SIGNED BELOW: 
 
 
Ciena Communications, Inc.    [●] (“CUSTOMER”) 
 
 
________________________________________ _________________________________________ 
 
Name: __________________________________ Name: ___________________________________ 
 
Title: ___________________________________ Title: ____________________________________ 
 
Date: ___________________________________ Date: ____________________________________ 
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Schedule A to Trial Agreement 

 
1. Licensed Software   
 
     

Part Number Description Qty 

   

   

        

    * All Software above is 90 Day License for Lab Testing Only 
 

 
 
2. Customer Location and Contact 
 

Customer Location (for delivery of 
Licensed Software and Test 
Equipment) 

Customer Contact 

  

  

  

  

  

 
 
3. Duration and Dates of Evaluation Period   
 
Anticipated Start Date: ___________[●]__________ 
Actual Start Date: Date of delivery to Customer Location 
End Date: 60 days after the Actual Start Date 
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